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CAN STATE PROPERTY BE DISPOSED OF AT AN UNDERVALUH** 


1. Can Government’s dealings with the assets and properties vested im it 
(‘‘government property’’) give rise to a claim that such dealings violate 
the fundamental rights guaranteed by Part III of our Constitution? Again, 
can Government be restrained from dealing with government property cont- 
rary to its duty, because contrary to the purpose for which such property is 
vested in government? Put plainly, can the Union or any State government 
say: ‘‘We know that this Government property is worth Rs. 5 crores but we 
will sell it for Rs. 1 erore—a Government, like a private individual, can do 
what it likes with its ‘own’ property’’? 

2. It is clear from art. 294 of our Constitution that assets and ‘proper- 
ties are vested in the Union or the State governments for the purposes of the 
Union or the States; entry 32, List I, and entry 35, List II, Sch. VIL confer 
express legislative power in respect of the property of the Union, and in res- 
pect of works, lands and buildings vested in a State, which legislative power 
is subject to the provisions of our Constitution (arts. 245, 246), and, there- 
ore, to fundamental rights and other constitutional limitations. It is well 
settled that no law under the said entries and no executive action can violate 
fundamental rights. Again, our Constitution provides for the levying, collec- 
tion and expenditure of revenue of the Union and the States. Such revenues 
are to be expended for the purposes of the Union or the States; and art. 282! 
shows that an express provision was considered necessary to enable the Union 
and the States to make grants out of their revenue for purposes which were 
not the purposes of the Union or the States,? provided the grant was for a 
public purpose. The above provisions show that the Union and the States 
hold their assets and properties impressed with an obligation to use them for 
their respective purposes which are public purposes; that legislative and exe- 
cutive action in relation to Government property is subject to constitutional 
limitations. Property belonging to private persons or bodies is not subject to 
constitutional limitations ;3 within the law, a private person can do what he 
likes with his property; he may squander it, or give it away; in dealing with 
his property he may prefer one community to another, and so on. 

8. The „above conclusion is strengthened by decisions under art. 14. It 
has been heldt that for most purposes Government is in a class by itself, so 
that special procedures for the speedy recovery of government dtes or go- 
vernment premises can be provided without violating equality, and likewise 
a longer period of limitation can be prescribed for Government than for pri- 
vate persons. The principle underlying these, and other similar provisions, 
has been well expressed by the Supreme Court when it said that ‘‘the dues of 


*By H. M. Seervai, Senior Advocate. This article is a part of Chapter XI (Article 19) of 
the Second Edition of the author's Constitutional Law of India, which is in course of publication. 

1 Art. 282: Expenditure defrayable by the Union or a State out of ils revenues, —- The 
Union or a State may make any grantsforany public purpose, notwithstanding that the purpose 
ts not one with respect to which Parliament or the Legislature of the State, as the case may 
be, may make laws. (Italics supplied): 

2 Sce the words italicised in f.n. 1 above. 

8 Except for limited exceptions provided in arts. 15 (3) and 17. 

4 See Seerval, Constitutional Law of India, pp. 201-206 (paras, 9.19 to 9.22), 
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the Government of a State (even as a Banker) are the dues of the entire people 
of the State...’’> (italics supplied), and again, ‘‘...if a claim by Government 
became barred, the loss fell on the public, that is, on the community in gene- 
ral, to the benefit of a private individual...’ (italics supplied). It is sub- 
mitted that if Government is given special rights, remedies and privileges in 
order to preserve, protect and recover government property, it is because such 
property belongs to the entire people of the State in the sense that Govern- 
ment holds such property for their benefit. Consequently, it is submitted that 
no Government can claim the right to do what it likes with its ‘‘own’’ pro- 
perty, as for example, deliberately dispose of it either at an undervalue, or to 
serve a private, as opposed to a public, purpose. 


4. The position in the United States is the same. In Van Brocklin v. 
Anderson’ the U.S. Supreme Court said that: 


“The United States does not and cannot hold property, as a monarch may, for private or 
personal purposes. All the property and revenucs of the United States must be held and ap- 
plied, as all taxes, duties, imposts and excises must be laid and collected, to pay the debts and 
provide for the common defence and general welfare of the United States.” 


In V.S. v. Insley, after quoting this passage, the Supreme Court said: 


“In the present case, the United States holds the title to the property in question as it 
holds all other property, for public purposes and not for private purposes.” 


5. We will now consider decided cases on arts. 14 and 19. In Rasbihari 
y. Orissa? the Supreme Court dealt with the Orissa Kendu Leaves (Control of 
Trade) Act, 1961 (‘‘the Act’’), under which the State has assumed a mono- 
poly to trade in Kendu leaves.!© The challenge in Rasbthars’s case was to 
the scheme adopted by Government under s. 10 of the Act,!! namely, that Go; 
vernment invited offers for advance purchases only from persons who had pur- 
chased Kendu leaves from individual units during 1967. The petitioners 
challenged the scheme as a colourable device to make it appear constitutional 
under art. 19(1) (g) and (6) (#4), whereas in reality it was intended for the bene- 
fit of the supporters of the praty in power and to increase party funds to the 
detriment of the public. The Government, after purporting to make a 
defence on facts,'3 contended that the exercise of the discretion under s. 10 
“was not amenable to the writ jurisdiction of the High Court.’’!4 The fol- 
lowing propositions emerge from the Supreme Court’s judgment: 


(a) As held in Akadast’s case, (i) the expression ‘‘law relating to monopoly” covered only 
provisions integrally and essentially connected wilh the creaticn of a monopoly and provisions 
which were incidental or subsidiary to the creation of the monopoly must stand the test af 
srt. 19(2; (ii) the Act ‘‘cannot be used by the State for the private benefit of agents; it must 
only be administered for the benefit of the general public and any errangement in which 
under the guise of a monopoly the State permitted a set of persons to make profit for them- 
gelves by carrying on business in Kendu leaves on their ewn behalf is invalid.’ 


(b) ‘Section 10 of the Act is a counterpart of section 8 and authorises the Government 
to sell or otherwise dispose of Kendu leaves in such manner as the Government may direct. 


5 Manna Lals . Collector, Jhalawar, [1061] A.I.R. S.C. 828, 881 [ (61) A. SC. 828, 831]. 

6 Nav Rattanmal y. Rajasihan, (°61) A. SC, 1704,1707. 

7 (1884-85) 117 U.S. 151, 158, 29 L.ed. 845, 847. 

8 (1887-88) 180 U.S. 268, 275, 82 L. ed. 968, 969, 

9 ('69) A. SC. 1081. 

10 ‘This Act had been challenged earlier in Akadasiv. Orissa, (’68) A. SC. 1047, but the 
challenge was repelled. 

11 Section 10: “Kendu leaves purchased by Government or by their officers or agents 
eve this Act shall be sold or otherwise disposed of in such manner as Government may 

ot.’ ; 

12 For full details of the challenge see (°69) A. SC. supra at p. 1085. In the view 
which the Court took of the legal position, the Court found it unnecessary to consider whether 
Government acted in the intercst of their party men and to increase party funds in devising 
this scheme. 

18 ibid. 14 ibid. 15 ibid. p. 1086. 
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If the monopoly of purchasing Kendu leaves by section 8 is valid, insofar as it is intended to be 
administered only for the benefit of the State, the sale or disposal of Kendu leaves by the Government 
must also be in the public interest and not to serve the private interesis of any person or class of 
persons.” (Italics supplied.) 

(c) “Ifthe scheme ... creates a class of middlemen who would purchase from the Govern- 
ment Kendu leaves at concessional rates and wculd earn large profits disproportionate to the 
nature of the service rendered or duty performed by them, it cannot claim the protection of 
art. 19(6) (ii). T 

(d) ‘Section 10 leaves the method of sale or disposal of Kendu leaves to the Government 
as they think fit. The action of the Government if conceived and executed in the interest of 
the general public is not open to judicial scrutiny. But it is not given to the Government 
thereby to oreste a monopoly in favour of third parties from their own monopoly.’ 

(e) The impugned scheme was not integrally and essentially connected with the crea- 
tion of a monopoly by the Act and the scheme must stand the test of art. 19 (6). As no attempt 
was made by Government to support the scheme as imposing reasonable restrictions under 
art. 19 (6), it violated arts. 14 and 19(J) (g) and was void.” 


On facts, the Supreme Court held that the State had given no explanation 
why an offer made by a well-known manufacturer of bidis to purchase the 
entire crop of Kendu leaves for Rs. 3 crores had been turned down. I£ the 
interests of the State alone were to be considered, the State stood to gain 
Rs. 1 erore. As the period for which the Kendu leaves had been 
sold had expired and the parties who had entered into contracts were 
not before the Court, the Supreme Court could not declare such contracts 
void. However, it directed that Government should invite tenders for the 
purchase of Kendu leaves for the next season from all persons interested in 
the trade, and added: 


‘‘We trust that in accepting tenders, the State Government will act in the interest of the 
general public and not of any class of traders so that in the next season the State may get the 
entire benefit of the monopoly in trade in Kendu leaves.’ 


6. In Cooverjee Bharucha’s case?! the petitioner impugned the provisions 
of Excise Regulation, 1915, and the auction rules made thereunder as violating 
art. 19(/)(g) as they purported to create a monopoly of trade in intoxicating 
liquor in favour of a few persons, and because ‘‘the provisions of the Regu- 
lation regarding the levy of licence fees with the avowed object of raising a 
big source of revenue also seriously affected the fundamental rights of the 
petitioner under art. 19(1) (g)...”% In rejecting these contentions Mahajan 
C.J. laid down the test of reasonableness* and held 


(a) that no citizen had an inherent right to sell intoxicating liquor, and the State could 
prohibit trade in liquor altogether.™ 

(b) ‘Elimination and exclusion from business is inherent in the nature of liquor business 
and ti will hardly be proper to apply io such a business principles applicable to trades which all could 
carry({on). The provisions of the regulation cannot be attacked merely on the ground that they 
create & monopoly. Properly speaking, there can be a monopoly only when a trade which 
could be carried on by all persons is entrusted by law to one or more persons to the exclusion 
of the general public. Such, however, is not the case with the business of liquor.’™ (Italics 
supplied.) 3 

(c) That the contention that the charge of fee by public auction was excessive and not 
in the nature of a fee but a tax ignored the fact ‘theat the licence fee as a licence fee is more in 
the nature of a tax than a licence fee. One of the purposes of the regulation is to raise 
revenue,’ 


Having regard to the clear decision that considerations relating to ordinary 
trades are inapplicable to trade in intoxicating liquors, a discussion of. any 


16 ibid. p. 1087. 17, ibid. 18 ıbid, 

19 - ibid. p. 1088. 

20 ibid. pp. 1088-9. 21 [1954] S.C.R. 878. 22 ibid. pp.875-6. 
28 ibid. p. 879. (Seervai, op. cit. pp. 288-90). 


24 ibid. pp. 880-81. 25 ibid. p. 881. 26 ibid. p. 882. 
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Supreme Court decision relating to trade in intoxicating liquors would appear 
to be irrelevant to a discusion on property belonging to Government. How- 
ever, it becomes necessary to do so since some observations of the Supreme 
Court in Orissa v. Harinarayan?! (to be considered next)—a case dealing with 
the auction of liquor shops—have been mistakenly interpreted as applying to 
Government property in general. 

T. In Harinarayan’s case” the first respondent, who carried on the busi- 
ness of selling country liquor, bid at an auction for the exclusive privilege 
of selling, by retail, country liquor in eight specified shops. His bid was the 
highest, but Government rejected it on the ground that it was too low as a 
result of collusion among the bidders. Government ordered the Excise Com- 
missioner to invite tenders. Government accepted the tender in respect of 
one shop, but rejected other tenders as the price offered was inadequate 
‘‘ Thereafter it sold the seven shops by negotiating with some of the tenderers, 
The price realized was substantially more than that offered either at the auc- 
tion or as per tenders.’ (Italics supplied.) The respondents did not chal- 
lenge the validity of any of the provisions in the Act before the Supreme 
Court“? Their contention was that the power which Government retained to 
accept or to reject any bid ‘‘without assigning any reason therefor” in cl. (6) 
of the Government order under s. 29(2) of the Act was an arbitrary power 
and therefore violative of arts. 14 and 19. The High Court upheld this con- 
tention. In allowing the appeal Hegde J. observed that though business in 
liquor must be treated as business within the meaning of art. 19(/)(g),3! this 
was subject to the test of reasonableness of restrictions laid down in Cooverjee 
Bharucha’s case? and he adopted the propositions from that case which are 
set out in para. 6 (a) and (c) above, and he also accepted the radical differ- 
ence between trade in liquor and in ordinary commodities, pointed out by 
Mahajan J.: para. 6(b) above? In addition, Hegde J. held: 

(i) that the power which Government had reserved under cl. (6) was no more than the 
power conferred on Government by ss. 22 and 29 of the Act; it was not possible to challenge the 
validity of the power without challenging the validity of s. 29 itself, which the petitioners had not 
done. 

(ii) that even apart from the power conferred by ss. 22 and 20, cl. (6) could not be con- 
sidered to be unconstitutional. The High Court ‘twas wholly wrong in thinking that the purpose 
of ss. 22 and 29 ... was not to raise revenue.’™ 

(iii) that the “Government is the guardian of the finances of the State and it is expected to 
protect the financial interests of the State. Henoe quite naturally the legislature had empower- 
ed the Government to see that there was no leakage of its revenue. ... Public auctions are 
held to get the best possible price. Once these aspects are recognized there appears to be no basis 
for contending that the owner of the privileges in question who had offerred to sell them cannot 
decline to accept.the highest bid if he thinks that the price offered is iInadequate.’™ (Italics 
supplied.) 

aT ("72) A.SC. 1816. 28 ibid. 29 ibid. p. 1818. 

80 ibid. p. 18231., The court said that ‘'.... this was possibly in their own interest. They 
are not interested in raising any contention which might vitiate the auctions held.” The re- 
levant provisions of the Bihar and Orissa Exoise Act, 1914, and the Order issued under section 29 
of the Act are set out at pp. 1819-21,ibid. Section 29is as follows : ‘‘(7) Instead of orin addi- 
tion to, any duty leviable under this Act, the State Government may accept > hari of asum 
in consideration of the grant of any exclusive privilege under section 22. (2) e sum payable 
under sub-section (1) shall be determined as follows: (a) by calling tenders or by auction or 
otherwise as the State Government may, by general or special order, direct; and (b) by such 
authority and sabject to such control as may be specified in such order.” ‘Excise revenue” 
mee evi as including ‘‘any payment to be made to the State Government under section 29;" 

Cc. » 

31 As held in Krishna Kumar Narula v. J. & K., [1967] 8 S.C.R. 50, ('67) A. SC. 1868, 

82 See para. 6, f.n. 22. 

83 ‘The decision in Lala Harichand Sarda v. Mizro Dist. Council, [1967] 1 S.C.R. 1012, 
("67) A.SC. 829, relied on by the writ petitioner does“ not bear on the point under considera- 
tion. It deals with power to grant or refuse to grant licence to trade in some etait commodtly 


under Lushai Hill Dist. Regulation”: ('72) A.SC. supra at p. 1822, (Italics supplied.) 
84 ibid, 85 ibid. 
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(iv) “If the Government is the exclusive owner of these privileges, reliance on art. 19(2)(g) 
or art. 14 becomes irrelevant. Citizens cannot have any fundamenta] right to trade or carry on 
business in the properties or rights belonging to the Government. Nor can there be any in- 
fringement of art. 14 if the Government tries to get the best price... The sale in question was 
only a mode of raising revenues. Assuming that the question of arbitrary or unguided power 
could arise, the power to acoept or reject the highest bid was given to the highest authority in 
the State, namely, Government, which was expected to safeguard the finances of the State. 
Such power cannot be considered as an arbitrary power. I f that power is emercised for any colla- 
teral purpose, the exercise of the power will be struck down.’™ (Italics supplied.) 


8. Some of the expressions used in the first two sentences in proposition 
(iv) above are unfortunate and if not carefully considered in their context 
are liable to be misunderstood and misapplied? The statement that Go- 
vernment is the owner of these privileges’? is not accurate: the exclusive pri- 
vilege of selling liquor belongs not to Government, but to the party who pays 
the licence fee for that privilege. Government has the right under the Excise 
Act to sell the exclusive privilege, but this right, which is a right to raise 
revenue by charging a licence fee, cannot be called a privilege. Nor can the 
right be accurately called the property of Government: Government has the 
power to raise revenue by auctioning or otherwise disposing of liquor shops. 
Hegde J. appears to have been aware of this, for, in the second sentence in 
proposition (iv), he speaks of Government’s property or right. Further 
these observations were made in the context of trade in liquor to which no 
citizen has a right and which can be prohibited altogether, and which Hegde 
J. distinguished from trade in ordinary commodities to which very different 
considerations applied. And finally those observations were made in a case 
dealing with the raising of revenue, and Hegde J. repeatedly emphasised the 
Government’s duty to secure the highest revenue for the State. In this con- 
text Hegde J. was right in saying that no question of the violation of art. 14 
arises if out of several modes of raising revenue, that which would raise the 
highest revenue is preferred. Again, no question of the violation of art. 
19(1) (g) arises because, as Mahajan J. said in Cooverjee Bharucha’s case, ex- 
clusion and elimination is in the nature of the liquor business, and since the 
licence fee for the sale of the sole privilege of selling liquor is a mode of raising 
revenue, no one can legitimately complain of violation of art. 19(1)(g) if that 
privilege is conferred on the party who pays the highest fee. It is submitted 
that Harinarayan’s case is misapplied if it is held to justify the disposal of 
Government property at less than its full value: Hegde J. said that if Govern- 
ment exercised its power for a collateral purpose, the exercise of that power 
would be struck down. 


9. In Rajendra Singh v. State38 (which was reversed on appeal)? the 
petition related to the auction of Borang trees growing in a reserved forest, 
which was government property. At the impugned auction of Borang trees. 
Government had directed that they should be anctioned only to those who were 
pencil or slate manufacturers. The petitioner challenged this auction as vio- 
lative of arts. 14 and 19. The trial Judge observed that if ‘‘the auction had 
been kept open for all... normally the auction would have fetched\a higher 
price.” Government justified its omission to hold an open auction on the 
ground that the limited auction was held to protect the pencil and slate in- 
dustry in the State which needed Borang wood, a commodity in short supply. 
The hearing of the petition was adjourned to enable the State counsel to find 
out whether the agreements entered into with the purchasers at the impugned 
auction contained any restrictive clauses prohibiting the sale of Borang wood 
by the pencil or slate manufacturers, and whether the agreements contained 
any clause as to the maximum price which these persons would charge when 

86 ibid. 


87 As they were in Rajendra Singh v. State, (°78) A. A. 87. 
38 (7°78) A.A. 87, 89 See para. 10 below. 
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effecting the sale. The State counsel made a statement that there were no 
restrictwe clauses; that the purchaser could sell the Borang wood to any per- 
son and at any price mutually agreed upon and that there was no restrictive 
clause in the agreement to prevent the export of the wood outside the State of 
U.P. It is implicit in the judgment of the trial Judge that if the Govern- 
ment had made good its justification, he would have upheld the impugned auc- 
tion; but the statement made by the State counsel made that justification unten- 
able.” The trial Judge quoted passages from the judgments of the U.S. Supreme 
Court set out in para. 4 above, and also referred to Rasbthart’s case, discus- 
sed in para. 5 above.4! Applying the principles of these cases, he held that 
Government was under an obligation to secure the highest price for Borang 
trees by open auction and the classification made by Government was unten- 
able. He distinguished the decision in Harinarayan’ s case by saying that the 
observations there made were to be read in the context of the law granting 
exclusive licences in respect of intoxicants, and he observed that the Supreme 
Court had emphasized the fact that public auctions were held for the grant 
of the exclusive right to sell intoxicants and to secure the best price. 

10. The above judgment was reversed on appeal. The appellate judgment 
is not satisfactory, for it is not clear whether the Court held that Government 
could do what it liked with its property, purporting to rely on Hartnarayan’s 
case, or whether it accepted Government’s justification that the limited auc- 
tion was held in order to secure to the State the benefits arising from the pencil 
and slate industry which had grown up in the State. It is submitted that the 
appellate judgment is clearly wrong: it makes no reference to the statement 
made by Government counsel, which rendered Government’s justification un- 
tenable. Further, the appellate Court wrongly interpreted the Supreme 
Court’s judgment in Harinarayan’s case, and misapplied it to the appeal be- 
fore it, for the reasons given in para. 7 above. 


11. The above discussion has shown that a disposal of Government pro- 
perty at an undervalue is, prima facie, a public wrong because it is a breach 
of Government’s duty to deal with Government property for the benefit of, the 
State and not for the benefit of private parties at the expense of the State. 
A writ of mandamus compelling Government to do its duty, and/or restrain- 
ing it from committing a breach of its duty, would clearly Jie. The only ques- 
tion is, at whose instance? It is unlikely, though not impossible, that a State 
Government would openly claim that even if it disposed of Government pro- 
perty at a gross undervalue, no one had locus stands to bring it to book by 
moving the Court for a writ of mandamus. If such a plea were taken, it is 
submitted that it would fail for the following reasons: Even in England the 
technicalities of locus standi are yielding to the need to ensure that the injury 
done to the public should be redressed by the enforcement of the law. As to 
locus standi, Prof. de Smith referred to the view that in applications for man- 
damus, as in applitation for certiorari, locus standi was not restricted by any 
rule of common law, and that the Courts could grant an application made by 
any member of the public? After observing that the Courts had, on occa- 
sions, shown the utmost liberality in granting applications made by persons 
whose interest in the performance of duty was tenuous, and after giving ex- 
amples of such liberal approach, he summed up the position thus: 

“Normally the applicant’s interest must be more substantial than the general interests of 
other members of the community or interest group to which he belongs, but it is impossible to 
say thai this ts at all a firm rule’. (Italics supplied.) 


89a ibid. p. 40. 

49 Itis not so stated in express words but that is the necessary implication of adjourning 
the hearing for the purpose set out above. 

41 ibid. pp.89-40. 42 State v. Rajendra Singh, (°78) A.A, 887, 

48 S.A. de Smith, Judicial Review of Administrative Action, 3rd ed. p. 492, referring 
to D.C.M. Yardley, “Prohibition and Mandamus and the Problem of Focus Standi”” (1957) 
78 L.Q.R. 534, 589, 44 ibid. p. 498. 
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12. In connection with locus standi it must be borne in mind that in 
England the Att.-General represents the public interest and can bring an 
action to vindicate public rights in the country which rights are not confined 
to eases of public nuisance. And he can grant leave to a relator, who may 
have no personal interest of his own, to file such action. In England a strict 
view ean be taken of locus stands because relator actions furnish a recog- 
nized remedy to vindicate public rights. But in a recent case of great im- 
portance—Att.-Gen. v. I.B.A“—which raised the question of the locus standi of 
a private person to move the Court for an injunction, without obtaining the 
Att.-General’s leave as a relator, against the Independent Broadcasting 
Authority to restrain it from exhibiting an indecent film, the Court after 
granting an interim injunction, held on the facts that he could have applied 
for the Att.-General’s leave. However, Lord Denning M.R. made im- 
portant observations on locus standi. He said that the Court had been right 
in granting interim injunction on the uncontroverted facts before it. And 
though after full hearing the Court raised the injunction, the Att.-General 
having granted leave to the applicant as a relator, Lord Denning added that 
as a last resort, if the Att.-General refused leave in a proper case, or improperly 
or unreasonably delayed giving leave, or his machinery worked too slowly, 
then a member of the public who had a sufficient interest could apply for a 
declaration and, in appropriate case, an injunction. Lord Denning said that 
he ‘‘would not restrict the circumstances in which an individual may be held 
to have sufficient interest.’ Lord Denning referred to recent cases*’? in which 
Mr. Blackburn applied to the Court for mandamus on the ground that the 
Commissioner of Police was not doing his duty in regard to gaming and porno- 
graphy. ‘‘Mr. Blackburn had sufficient interest, even though it is shared with 
thousands.” Lord Denning concluded: 


“a. J regard it as a matter of high constitutiona] principle that if there is good ground 
for supposing that a government department or a publio authority is transgressing the law, or 
is about to transgress it, in a way which offends or injures thousands of Her Majesty’s subjects, 
then, in the last resort, any one of those offended or injured can draw it to the attention of 
the Courts of law and seek to have the law enforced. But this, I would emphasise, is only 
in the last resort when there is no other remedy reasonably available to secure that the lew is 
obeyed.’ 

13. It is submitted that if this is the law of locus stands in England, where 
relator actions are available to a member of the public to vindicate public 
rights, a fortiori, a member of the public in India must have locus stands to 
vindicate public rights where relator actions are not available except in the 
ease of public nuisance under s. 91 of the Civil Procedure Code™ No doubt 
a disposal of Government property at an undervalue which benefits private 
persons would ordinarily attract art. 14, as in Rasbthari’s case, and any one 
of the prospective purchasers would have locus standi as persons interested 
. to apply for a mandamus. But where the value of the property is very great, 
the number of prospective purchasers would be small, and it may be that be- 
cause of fear of offending Government by legal action or because of hope of 
getting benefits for themselves, members of that class may not apply for a man- 
damus. In such circumstances the English authorities discussed above show 
that any member of the public has locus stands to apply for a mandamus to 
prevent a public wrong. As the grant of mandamus is discretionary, the dis- 
cretion of the Judge is a safeguard against abuse. But where a member of 
the public makes a prima facie ease for breach of public duty, our Courts call 

45 [1978] 1 Q.B. 629. 46 ibid. 649. 

47 R. v., Commr. of Police of the Metropolis, Ex. p. Blackburn, [1968] 2. Q.B. 118, 187, 189, 
(gaming); R. v. Commr. of Police of the Metropolis Ez. p. Blackburn (No. 8), [1978] 1 Q. B. 241 
(pornography). . 

48 i973} 1 Q. B. supra at p. 649. 49 ibid. 

50 For, unlike the Att.-General in England, who pa the publio interest generally, 

en 


in India, the Att.-General of India and the Advocates eral of the States represent the 
publio interest in a limited number of matters, 


. 
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for a return from the Government or public authority, and there can be no 
abuse of legal process where instead of justifying its action on the merits, a 
Government takes the stand that a member of the public has no locus stands to 
question its action however right his complaint may be. Such a claim to be 
above the law has been rightly rejected by the English and Indian Courts. 


MATRIMONIAL FREEDOM : A STEP ‘FORWARD’ IN BOMBAY.” 


We have discussed s. 18(1A) of the Hindu Marriage Act, 1955, many times 
before.! The last position was this: the Court not only may but must look, 
under s. 23(/) of the same Act, into the question whether the petitioner is 
taking advantage of his own wrong. Madhukar Bhaskar v. Sarai? had made it 
clear that where a decree of judicial separation had been passed, and two years 
had passed thereafter, a decree of divorce could not be refused to either spouse 
unless the petitioner had, in presenting his petition, taken advantage of his 
own wrong—that wrong being detected not in his behaviour prior to the 
original decree (for that aspect of the litigation was closed) but solely in the 
two-year interval. I pointed out that there might well be a difference be- 
tween marriages coming within s. 13(JA): those interrupted by a decree for 
judicial separation would be such that it would be difficult to envisage any 
_ ‘wrong’ supervening and preventing their dissolubility under the section; and, 

on the other hand, those in which a spouse had obtained a decree of restitution 
against the other—for in such cases misbehaviour by the unsuccessful party, 
e.g. refusing to obey the Court’s injunction and frustrating an otherwise 
reasonable offer of reconciliation and reunion might well call s. 23(/) into play. 

Practitioners having Laxrmsbai v. Laxmichand} to guide them came to the 
reasonable conclusion that in all s. 18(/A) cases s. 23(Z) is an over-riding 
provision, and that even where judicial separation had been decreed (Laxms- 
bas’s case was a restitution case), the petitioner’s hands must be clean. It 
was argued that in such cases the petition must be rejected if the petitioner 
had not made any attempt to effect a reunion with his spouse. That plea 
was put forward in Jethabhai v. Manabai* when it was before Justice Gatne 
in 1971. The learned Judge agreed with the contention. It was from this 
that the husband appealed, and the appellate Court (Justices Nathwani and 
Mukhi) im interesting and very frank Judgments, well aware that a substan- 
tial section of Hindu society would be affected by their judgment, allowed the 
appeal, There was, they held, no obligation whatever upon the Petitioner 
to effectuate a reconciliation when once the decree of judicial separation had 
been passed against him (and the same would be the case a fortiors if it had 
been passed in his favour). The principal argument against the view which 
they took (which, incidentally, is likely to become the dominant view, since 
I cannot see the Supreme Court differing from them) was this, that in India 
the duty to be reconciled is not ended by any decree short of divorce, and 
that the over-riding social value of marriage as an institution is still such that 
a spouse who is judicially separated, no less than one who is ae to a decree 
for restitution, must do his utmost to restore relations, especially since in India 
the identity of the relief given is often a matter of chance, and the history 
of the litigation will as often reveal the families at fault as point the finger 
at the spouses themselves. 

This argument was recognised to have considerable force, but the learned 
justices frankly explain that, irrespective of the technical argument, which 

*By J. Duncan M. Derrett, D.C.L. (Oxon.), Ph. D., LL. D. (Lond.), Professor of Oriental 
otal r the University of London; Lecturer in du Law at the Inns of Court School of Law; 
er (1968) 70 Bom. L. R., J., 117-122, 152; (1978) 75 Bom. L. R., J. 29-82, referring to my 
Critique of Modern Hindu Law (Bombay, 1970), pp. 857-8. 
2 ise 74 Bom. L.R. 496. 


8 (1967) 70 Bom. L.R. 80, 8.0. [1968] A.LR. Bom. 882. 
4 (1973) 76 Bom. L.R. 804, 
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they found conclusive (see below), the present-day trend towards divorce on 
the virtual ground of irremediable breakdown of marriage cannot be revers- 
ed,> and perhaps should not be reversed. Granted that reconciliation must 
always be attempted before any relief (s. 28(2)) it is unrealistic to expect 
deserting spouses to try to atone for their sins (pp. 320-1). Where (and. the 
Court had a very clear case before them) a husband had deserted his wife, it 
was ridiculous to hold her bound to him for ever merely because (1) he, be- 
ing in desertion, was not willing to go through a farce or charade of begging 
her to be reunited with himí and (2) nothing would induce her (whose status, 
as a Hindu wife unlikely to remarry, was at stake) to present her own peti- 
tion to the same end. The force of this is plain, though I still feel that some 
security for wives should be found, other than a mere financial one, against 
their husbands’ merely deserting them and simply staying away an extra 
two years! 


The technical argument was taken partly from the terms of s. 10(2) of the 
Hindu Marriage Act (non-cohabitation clause) and more definitely from Eng- 
lish cases which the Court insisted were relevant to the position of Hindus,’ 
to the effect that once a decree for separation has been passed the spouses 
simply cannot, in logic or in law, be in desertion of each other. I should have 
been much happier if Indian conditions had been consulted more realistically 
—but, let us face it, there are no Indian authorities that can be quoted to a 
bench of justices in Bombay which make this point anything like as persua- 
sively as the technical authorities which go the other way. 


The two questions remain: (1) will the Legislature step in to end the ano- 
maly as between judicial separation cases and restitution cases (I trust not), 
and (2) will clients be properly advised, throughout India, as to the remedy 
to seek? As to the first point, it is virtually conceded, and after Laamsbat’s 
case® it could hardly be denied, that the petitioner’s conduct can be closely 
scrutinised as to his behaviour during the two years, to discover whether his 
petition is presented on the basis of facts due to his own wrong doing, if a 
decree for restitution had been passed, whether against him or for him;? where- 
as in judicial separation cases a wrong such as desertion is out of the ques- 
tion. Is this an anomaly? Evidently, in terms of the draftsmanship of the 
statute, but not in substance, for reading s. 13(7A) and s. 23(7) together this 
is the effect we obtain, and there is no reason to repine against it. Secondly, 
restitution is a véry popular remedy. Practitioners will by now realise that 
their female clients must be advised to petition, not for judicial separation 
(which will put an end to desertion),! but restitution. Upon virtually the 
same set of facts either decree may often be awarded, and financially the 
effect is the same. If they foolishly seek and obtain separation their husbands 
are free to conduct themselves as they wish and obtain a divorce at their op- 
tion after two years. If, however, they obtain restitution the husband may, 
by frustrating the reunion, postpone thereby his own freedom. 


As for the wider issue, where I confess my eloquence has not commended 
itself to the modern judiciary, failure (whether temporary or not we do not 
know) should not be blinked at. The Supreme Court, in a very ugly case 


5 Ibid., p. 826 (per Mukhi, J., whose sensitive judgment deserves wide publicity). Un- 
happy and ill-starred unions are (it is thought) to be put an end to. . 

6 Ibid., ‘pretence and mechenios of a purported reconeiliation’. 

% Harriman v. Harriman, [1909] P. D. 128; Cohen v. Cohen, [1940] 2 AllLE.R. 881. The 
relevanoe of these oases is asserted in the words‘... it is only after legislation in that behalf 
in the form of the Hindu Marriage Act and other Acts, which were passed substantially on the 
English concept of a legal separation between husband and wife that the right to judicial sepa- 
ration has been given to a Hindu spouse’ (per Mukhi, J., ibid., p. 822). 

8 Above, n. 8, i 

9 The point is carefally reserved by Mukhi J., at (1973) 76 Bom. L.R. 304, 827. 

10 Ibid., p. 812 (per Nathwani J.). 
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in which a seriously leprous girl was palmed off on (of all people) a medical 
practitioner,'! took up the wider issue and reacted to a powerful argument 
to the effect that one must look into the background of a case and observe the 
motives and behaviour of the families, and not the mere plight of the un- 
fortunate spouses. The Justices of the Supreme Court rejected this outlook, 
at any rate in the circumstances of that case. The sins of the fathers must 
not be visited on the children, they say. Indeed. But that can work both 
ways. In that case the principle upheld decision of the Courts below in divore- 
ing the spouses on the ground of virulent leprosy. In another case, however, 
it might enable the Judges, as detectives, to discover that the grounds for 
the original matrimonial relief, e.g. desertion or cruelty, were engineered or 
procured by the families. And such discoveries might make all the differ- 


ence. 
ea ST Seri A v. Dr. G. G. Padma, [1974] 1 S.C.J. 628. 
/s . ae. \ 
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The Law of Rent Control. By R. B. ANDHYARUJINA, B.A., LL.B., Advocate 


(O.S.). BomBay: N.M. Tripathi Private Limited. Royal Octavo. Pages 
1408. Price Rs. 70. 


Tus is one of the most comprehensive books on the Bombay Rents, Hotel 
and Lodging House Rates Control Act, 1947. This book is a section-wise com- 
mentary on the Act, as applicable to Maharashtra and Gujarat. It also deals 
with the rights and liabilities under general law of landlord and tenant. Maha- 
rashtra Act 17 of 1973 which made certain changes in rights and liabilities of 
the licencees has been incorporated in the text of the commentary. An Ad- 
denda brings the case-law up-to-date; wherever necessary the author has made 
use of English decisions on the subject. The book will be invaluable to those 
who are called upon to deal with the provisions of the law. 





B. B. Mitra on Limitation Act, 1963. 17th edition by A. C. SEN, M.A., LL.M. 
CALOUTTA: Eastern Law House Pvt. Ltd., 54, Ganesh Chunder Avenue. 
Royal Octavo. Pages 1068. Price Rs. 70. 


THE original work of B.B. Mitra dealt with the 1908 Act; the learned editor 
of the current edition, which deals with the 1963 Act, has retained the rele- 
vant old commentaries. He has added new case-law to the sections. This 
is one of ‘the standard books on the subject and the Bench and the Bar will 
find it as helpful as the previous editions. 


Datta on Estate Duty. By C.R. DATTA, M.A., LL.B, (CAL), A.T.J.I. (ENG.), 
D.I.A. (LOND.), Barrister-at-law, of Lincoln’s Inn. Caucurra;: Eastern Law 
House Pvt. Ltd. 54 Ganesh Chunder Avenue. Royal Octavo. Pages 386. 
Price Rs. 60. 


Tus is a fairly comprehensive commentary on the Estate Duty Act, 1953. 
It contains relevant references to Gift Tax Act, Wealth Tax Act and Capital 
Gains Tax Act. It also contains provisions ef other Acts and Rules, e.g., 
Estate Duty (Distribution) Act, 1962, Estate Duty (Distribution) Rules 
1966, Estate Duty Rules, 1956, Estate Duty (Controlled Companies) Rules, 
1953 and the Income-tax Appellate Tribunal Rules 1946 and 1963. Notifica- 
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tions, Circulars and Comparative tables showing the corresponding U.K. 
Estate Duty Statute and model forms for application for obtaining Probate, 
Letters of Administration and Succession Certificates are also included. This 
is a lucid exposition of the law on the subject. 


Principles and Law of Sales Tax. By SHAMBHU DAYAL SINGH. M.A, LL.B. 
Lucgnow 1: Eastern Book Company, 34, Lalbagh. 1973. Royal. Pages xxii+ 
1059. Price Rs. 60. 


SALES tax laws enacted by different States and by the Centre often throw 
up peculiar questions of their own which-aré_ 
Courts under arts. 226 and 227 o 


Ks ener 

a (iiationd 

Supreme Court under art. 82. ThSuglf different Sta y 

the problems that they cover are W TAA „OPs: 

the learned author has made a topip- erstudy , of, the.law/of sdles tax. There 
cË A chapter on 

Glossary of terms—often it is a hel@géhe. Rader Le es mmunity to find 


out whether a particular commodity wifath fun a particular entry— 
will prove useful. The book will be of he D totte Bench and the Bar. 
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Dr. Nand Lal’s Code of Criminal Procedure, Volume I. By M.C. DESAÑ 
1.c.8, R. B. SETHI, Senior Advocate, Supreme Court and R. MITRA, Ad- 
vocate. ALLAHABAD-1: Law Publishers, Sardar Patel Marg, Post Box No. 77. 
1974. 2nd edition. Crown. Pages lxii + 1032. Price Rs. 55 per Volume. 


THis monumental commentary on the Code of Criminal Procedure, 1973 has 
been edited by a retired Chief Justice of the Allahabad High Court and two well- 
known advocates. The scheme and method of presentation adopted by the 
learned author of the first edition are retained, though, in the very nature of 
things, new additions have called for original contribution from the present 
authors. The commentary is copious and will fully meet the needs of the prac- 
tising lawyer. In a commentary of this nature it is, however, sad to find certain 
serious mistakes, as for example at page 458 the commentary under the heading 
‘*2. Object’ has no relevance whatsoever to the section and at page 477 no proviso 
appears under the substantive section 76. The book being a standard commen- 
tary should also have undergone better proof-reading. All in all the book will 
prove useful to the Bench and the Bar. 












In this book 


Commentaries on Employees’ State Insurance Act, 1948. By M.R. MALLIOK 
M.A., LL.B. CALOUTTA: Eastern Law House Pvt. Ltd., 54, Ganesh Chunder 
Avenue. Royal Octavo. Pages 565. Price Rs. 45. 


THIS is a comprehensive book on the Social Insurance service law which is 
applicable in India. The author, who is a Judge of the Employees’ Insurance 
Court, West Bengal has tackled many legal problems by a comparative study of 
English decisions which will be helpful to lawyers. The Employees’ State In- 
surance Rules (Central), 1950 and the Employees’ State Insurance Osa 
Regulations, 1950 and also the Court Rules of certain States, erg Bomb: 
given. There is a section devoted to Employer’ s guide g rid He 
and an Introduction dealing with the provisions of thé“A 
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Datta’s Company Meetings and Resolutions. By C.R. JAT 
A.T.I.I (Enga, D.I,A. (Lond.), Barrister-at-law, of D 
Eastern Law House Pvt. Ltd., 54, Ganesh Chunder pecs ony 
Pages 356. Price Rs. 45. 
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In the second edition of this book the chapters on Companies Secretary, Direc- 
tors’ Meeting and Annual General Meeting have been elaborated. Some new 
illustrative forms have been added. All in all this is a comprehensive book 
dealing with Company Meeting. 


Mulla’s Principles of Hindu Law. Fourteenth edition by SunpDERLAL T. DESAI, 
B.A., LL.B., Barrister-at-law. Bompay-2: N. M. Tripathi Private Limited, 
164, Samaldas Gandhi Marg. Royal Octavo. Pages 1135. Price Rs. 40. 


Wuar has first appeared as a text-book for students has in the passage of 
time become one of the standard books not only for the students of law but for 
the practitioners as well. Unfortunately the Courts have some time found that 
certain propositions contained in the book do not bear out the decisions on which 
they are based. This somewhat mars the value of the book. In this edition the 
ease-law with the help of an Addenda is brought down to December 1973. The 
scheme of the original work has been retained. 


Saha’s Criminal Reference. By A.N. Sawa, LL.B., West Bengal Judicial Ser- 
vice. CALCUTTA: Eastern Law House Pvt. Ltd., 54 Ganesh Chunder Ave- 
nue. Demi Octavo. Pages 470. Price Rs. 40. 


Tms book deals with a number of Central Acts in which criminal responsibility 
appears and references are made to case law on each topic succinctly, e.g., ‘‘Sec- 
tion 98 [of the Factories Act, 1947]. Liability of owner of premises—factory : 
Where premises are given over to partnership firms in return for periodie pay- 
ment and the owner has no control over them, prosecution of owner for failure 
to take suitable licences by the firms is not proper—A.I.R. 1968 S.O. 54: (1967) 
3 S.C.R. 808 (A.I.R. 1964 Bom. 267, affirmed). The burden of proving that 
every person present within the premises was under the supervision of the 
employer and so was a worker within the definition of the term under sec. 2(J) 
of the Act is on the prosecution—1973 Lab IC 184 relying on A.I.R. 1971 
S.C. 882; A.I.R. 1970 S.C. 66”. The latest case law of the Supreme Court 
is appended at the end of the book and for easy reference a detailed index has 
been given at the beginning. The book will be found useful especially to the 
eriminal lawyer. 


Union and State relations under the Indian Constitution. Tagore law lectures. 
By M. C. Srerauvap. CALCUTTA: Eastern Law House Pvt. Ltd., 54 Ganesh 
Chunder Avenue. Demi Octavo. Pages 247. Price Rs. 30. 


Tarse lectures emphasize some basic principles underlying the Constitution 
of India, namely, the supremacy of the Centre, the need for co-operation bet- 
ween the Centre and the States and among the States themselves. In a lecture 
on the ‘‘Role of the Judiciary” in an Addendum which was not part of the lee- 
ture, the author states as follows: ‘‘It is time that those in power realised that 
a true democracy can go forward only under a system of checks and balances 
and not under uncontrolled well intentioned legislative: and executive action. 
No worthwhile democratic government can function as it should unless it is con- 
trolled by a judiciary above suspicion of executive influence and truly indepen- 
dent and impartial”. These remarks are made by the learned jurist after re- 
cording a strong protest against the supersession of the three Judges of the 
Supreme Court. 


? 
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Cases and Materials on Contracts. By K. PONNUSWAMI, B.80., M.L, (Mad), 
LL.M. (Yale), D.o.L. (McGill) and K. K. PURI, B.A., LL.M. (Delhi). Luox- 
Now: Eastern Book Company, 34, Lalbagh. Demi Octavo. Pages 604. Price 
Rs. 30. 


Tum case-method of teaching law is gaining in importance in some of the law 
schools in thig country. The present authors who are the Reader and Lecturer 
in the Faculty of Law of the University of Delhi have carefully selected, from a 
number of decisions, cases and materials which appear in the book. The facts 
of the decisions are given in clear language and an explanatory Note is append- 
ed after each case. It is to be hoped that this method of teaching law will be 
helpful to the law students. 


The Bombay Police Act, 1951 By P. P. BHANAGE, B.A., LL.B, Bombay-2: 
N.M. Tripathi Private Limited, 164, Samaldas Gandhi Marg. Royal Octavo. 
Pages 255. Price Rs. 30. 


Tas is a sectionwise commentary on the Act by the author who was a Police 
Prosecutor and also Law Instructor in the Police Training College and Police 
Training Schools in Maharashtra and as such he has wide experience of the in- 
tricacies of this specialised subject. The seope and object of the sections are 
first explained and then the commentary lucidly sets forth, in the light of 
decided cases, the meaning of each section. The book will be helpful not only 
to Police Officers but also to the members of the legal profession. 


Administrative Law. By S. P. SATHE, LL.M., 8.J.D. (North Western), Reader, 
Department of Law, University of Bombay. Second edition. BOMBAY: 
N. M. Tripathi Pvt. Ltd., 164, Samaldas Gandhi Marg. Demi Octavo. 
Pages 380. Price Rs. 28. 


In this second edition two new sections on administrative directions and 
estoppel have been added. The book has taken note of decisions rendered 
after its first publication. The Chapter on Lokpal and Upa-Lokayukta as it 
appeared in Maharashtra Act (Mah. Act. XLVI of 1971) has been summa- 
rised. This book will be invaluable to students of Law and Publie Adminis- 
tration. 


The Law Relating to the Payment of Wages Act. By B.K. MUKHERJEE. 
Second edition. Canourra: Eastern Law House Pvt. Ltd., 54, Ganesh Chun- 
der Avenue. Royal Octavo. Pages 236. Price Rs. 28. 


Tear present edition of the Payment of Wages Act, 1936, incorporates changes 
and modifications brought about by the different High Courts and Supreme 
Court, since its first publication in 1966. It also contains the State amend- 
ments made to the parent Act. Appendices contain various rules made under 
the Act, as well as Payment of Wages (Railway) Rules, 1988 and Payment of 
Wages (Mines) Rules, 1956. The author who is concerned with various facto- 
ries and establishments is also a lawyer. He has prepared this book with meti- 
eulous care. It will be useful to those who are called upon to administer the Act. 


Women’s Rights of Inheritance in India. By R. SIWARAMAYYA, M.L. 
(Andhra), tu.mM. (Yale), D.o.u. (McGill). Mapras 4: Madras Law 
Journal Office. 1973. Royal. Pages xii+-215. Price Rs. 26. 
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Taw book under review is a research thesis on the position of women with 
regard to their heritable rights in India. The main burden of the theme is 
the discrimination to which women may be and are subjected to with regard 
to inheritance, both in Hindu and Muslim community, vis-a-vis their male 
counterparts and remedial measures that can be adopted in the light of expe- 
rience gained in western countries. It would have been better if the author 
could have taken in the impact of maintenance legislation within his dis- 
cussion and shown whether these make any difference. The question of per- 
sonal law as applicable to the Christians and of persons marrying under the 
Special Marriage Act, and Parsis etc. are covered by two small appendices. 


Crisis in Administration. By S.K. Guosu, former Inspector General of 
Police, Orissa. CALOUTTA: Eastern Law House Pvt. Ltd., 54, Ganesh Chun- 
der Avenue. Demi Octavo. Pages 165. Price Rs. 25. 


Ts book deals with communal riots which broke out some ten years ago 
in Rourkela and its environs. The incident which sparked the riots has 
prompted the author to answer the question: ‘‘How well the machinery for 
the preservation of law and order is working and some of the difficulties with 
the machinery for obtaining law and order.’’ The answers are stereotyped. 
A ery in the wilderness; unless the human nature changes, things remain very 
much the same. 


Indian Company Law. By AvrTar SINGH, B.COM., LL.M, LL.D. (Luck.). 
Lucknow: Eastern Book Company, 34, Lalbaugh. Fourth edition. Demi 
Octavo. Pages 558. Price Rs. 22. 


THis is not a section-wise commentary on the Indian Companies Act, 1956, 
but is a running commentary on the different topics dealt with by it and as 
such will be helpful to Jaw students and all those who are interested in com- 
pany affairs. That within eight years it has run into four editions speaks for 
its popularity. In this edition the Companies (Amendment) Act, 1974 has 
been noted in the text. The Appendix contains major Amendments and in 
the text the case law uptil September 1974 is given. The book sets forth 
lucidly the principles of the Company Law. 


Civi Procedure Code. By A. K. PAVITHRAN and VENKATARAMAN, BOMBAY: 
Orient Longman Ltd., Nicol Road, Ballard Estate. Demi Octavo. Pages 224 
Price Rs. 16. 

THis book is prepared for law students and gives a bird’s eye view of the 
Code. The various topics are dealt with under appropriate headings with 
reference to the decided cases under each footnote. The book will be helpful 
to the students before they undertake the more exacting task of mastering the 
provisions of the Code. 


Problems of Incensors and Iacensees. By MAHABALESHWAR N. MORJE, B.OOM., 
B.A, A.0.0.8. (LOND.), LL.M., Advocate, High Court. 1973. BOMBAY 1: 
Arkay Publications, United India Building, 5th floor, Sir P. Mehta Road. 
Demi Octavo. Pages xv-+-79. Price Rs. 10. 


Tr problem of licensees who were suffering heavily on account of shortage 
of accommodation and consequential rack-renting on the part of the landlords 
has been ameliorated to a large measure by the recent amendment of the Bom- 
bay Rent Act. This small book written by the author, who is a part-time Pro- 
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fessor of Law in the Government Law College, Bombay, will be of benefit not 
only to the licensors and the licensees but to the lawyers who have occasion 
to deal with the Act. 


The Advocate General. By MAHABALESHWAR N. Morn, Advocate. Bom- 
BAY 23: Mrs. Suman Morje, 23, Hamam Street, Third Floor. Demi. Pages 12. 
Price Rs. 2.50. 


Tms small pamphlet deals with the office of the Advocate General of Maha- 
rashtra, its history from the early days to the present time; powers, duties and 
responsibilities attaching to this office; whether the appointment to this office 
is political, and other allied topics. It will prove interesting reading to lawyers. 


BOOKS IN BRIEF. 


An Introduction to the Law of Sales Tax in India. By CHAVALI SURYANARA- 
YANAMURTY, B.COM., B.L, HYDERABAD (A.P.): Bharathi Publications, P.B. 
No. 1828, Chikkadpalli. Demi Octavo. 1973. Pages vi+95. Price Rs. 10. 


Tus small book deals with some major concepts of sales-tax law, such as, 
what is sales-tax; concept of goods, of dealer, of sales and of situs of sale; and 
some other topics like assessment proceedings, exclusion of Court’s jurisdiction 

ete. The book will be useful to the students. 


Foreign Exchange Regulation Act, 1973. AHMEDABAD 1: Vora Prakashan, 
Khadia, Gotini Sheri. 1978. Pages vit+70. Price Rs. 6. 


Tam provisions of the Foreign Exchange Regulation Act, 1973 with short 
notes, a comparative table giving reference to the Act of 1947 and the State- 
ment of Objects and Reasons and references to the Report of the Select Com- 
mittee form the contents of this book. It will prove useful for purposes of 
ready reference. 


The Central Sales Taz Act, 1956. By BABULAL GuLABOHAND MERCHANT, B. 80. 
(Hons,), LL.B., Advocate. AHMEDABAD 1: Vora Prakashan, Khadia, Gotini 
Sheri. 1978. First edition. Pages vii99. Price Rs. 6. 


THis is again another publication brought out by Vora Prakashan for the 
purpose of ready reference by those who have to deal with the provisions of 
the Central Act. The book also contains Central Sales Tax (Registration and 
Turnover) Rules, 1957 and Central Sules Tax (Gujarat) Rules, 1957. 


Maintenance of Internal Security Act, 1971. By S.T. MEETA, B.COM., LL.B., 
Advocate. AHMEDABAD 1: Vora Prakashan, Khadia, Gotini Sheri. Demi octavo. 
First edition. Pages xvi+53. Price Rs. 3.50. 


Tars book, which was published before the amendment of the Act by Ordi- 
nance No. II of 1974 for its application to smugglers, deals with the text of the 
mee and gives case-law on the subject. Case-notes given at the end will prove 
useful. 
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Government Law College Magazine, 1973-74, Nos. 1 & 2. Bompay 20: Govern- 
ment Law College. 


Parr 1 of the magazine contains information about college students and their 
activities, and also have articles and poems written by them. Some of these 
are really interesting and possess freshness. But it is Part No. 2 that will in- 
terest the profession containing as it does some very thought provoking articles 
on subjects as varied as Kelsen’s Pure Theory of Law and problems of legal 
education in India. 


Sentinel, Vol, II. Sanaui: N.S. Law College. 
THE magazine contains various articles, poems and notes of student activities. 


The Review, Nos. 10 and 11. Eprror: Niar MAoDErRMorr. GENEVA (Switzer- 
land): International Commission of Jurists, 109, Route de Chene, 1224 
Chene-Bougeries. 


Tue first Review (No. 10) contains articles and editorial comments 
on several subjects of which the comment regarding the appointment of a 
Commission by the Government of India to inquire into the method of appoint- 
ment and promotion of Judges in India and the article on the Independence 
of the Judiciary in Italy by an Italian Judge will prove interesting reading 
here. In the second Review (No. 11) the article on the Future Law of the 
Sea by Professor Lucius Caflish should draw the attention not only of profes- 
sional lawyers and academicians but also of law-givers and Government offi- 
cials. Whether or not “exploitability test’’ becomes the rule and the eventuality 
of the whole ocean floor being divided either amongst the coastal states or those 
states capable of exploiting them arises, it is undoubtedly true that the law 
as it exists today is patently inadequate. 


h 


Digest of Bombay Rent Control Cases (1960-1974). By JacpisH B. 
SONI, B.COM., LL.B., Advocate. AHMEDABAD 1: Gujarat Law Reporter Office, 
57/2, Gandhi Road. Royal Octavo. Pages vilit85. Price Rs. 15. 


Tms book containing legal points decided by the High Court of Gujarat 
and reported in the Gujarat Law Reporter and Gujarat Law Times over a period 
of fifteen years on a subject which is of vital importance to urban dwellers will 
prove very useful not only to those who specialise on Rent Act matters but; 
also to harrassed landlords and tenants. Lawyers practising in other States 
will also find it useful in construing analogous legislation prevalent in their 
States where provisions by and large will be in pari materia. 


Journal of Shipping, Customs and Transport Laws. Editor: A. B. Ganpuz, 
Barrister. BompBay 8: Milan Law Publishers, P.O. Box 4591, 15/2, Nav- 
jivan. Annual Subscription Rs. 30. 


Tars journal containing comments on cases, articles, and judgments of the 
High Courts and the Supreme Court on the subject of shipping, customs and 
transport laws will prove useful to the trading and business community who 
were in need of such a journal particularly with the increase of international 
trading and commercial activities in India. 
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CAN COLOUR COMBINATIONS ON OR INCORPORATED IN ARTICLES 
BE SUBJECT OF TRADE MARK REGISTRATION ?* 


Tre case of Smith, Kline, & French Laboratories Lid.’s Trade Mark Appli- 
cattons! is noteworthy for its effect on the scope of trade mark registration 
under the Trade Marks Act, 1938 of the United Kingdom and our Trade and 
Merchandise Marks Act, 1958. 

The applicant company sought to register as trade marks in class 5 colour 
combinations applied to encapsulated pharmaceutical substances. The hear- 
ing officer, acting for the U.K. Registrar of Trade Marks, refused to register 
such marks, not on the ground that they were not trade marks within the mean- 
_ing of the statutory definition of ‘‘trade mark’’ but that they were not dis- 
tinctive. On appeal to the High Court, Graham J. reversed the decision of 
the Registrar of Trade Marks and held that the proposed marks were distinc- 
tive of the goods of the applicant company and ought to proceed to registration. 

Section 10 of our Trade and Merchandise Marks Act, 1958 and the corres- 
ponding section 16 of the British Act, permit registration of a trade mark 
limited wholly or in part to one or more specified colours. It would appear 
at first sight strange that mere colour or colour combinations on or incorporat- 
ed in the article itself could be the subject of trade mark registration. In 
In the Matter of James’ Trade ‘Mark, Lindley L.J. observed as fol- 
lows (p. 344): 

“...I take it that a mark is something distinct from the thing marked. The thing 
itself cannot be a mark of itself; but here we have got a thing, and we have got a mark 
on the thing, and the question is whether that mark on the thing is or is not a distinctive 
mark within the meaning of the Trade Marks Acts.” 


Tn the next paragraph he further observed: 


“...I cannot see why, according to English law at all events, a fish should not be 
a distinctive mark of a fish line. I can understand that the picture of a fish might 
not be a distinctive mark for that particular fish. That is possible. There’is no mis- 
take about that; but why a pig should not be, according to English law, a distinctive 
mark for lard or something made out of a pig, I do not know. Suppose you tanned 
pigskin into leather, I do not know why a pig should not be a good trade mark for tanned 
pig’s hide.” 


Lindley L.J. was speaking of a trade mark on the goods. There could be a 
trade mark tm the goods also. For example, the earliest trade marks were all 
branded into the goods. However, a trade mark was distinct from the goods 
marked with it. In the case of Application of F. Reddaway & Co. Ld. to 
Register a Trade Mark, registration was allowed of two blue lines with a red 
line in between woven along the edge throughout the whole length of the fabric 
of the hose. That was a case of a trade mark in the goods but it was nonethe- 
less distinct from the fabric. However, an application of the same applicant 
to register three red stripes throughout the length of the fabric of a hose in 
* S$, B. Shah, M. Se. (London), Barrister, 1 [1974] R P.C. 91. 
Part-time Professor of Law of Patents and 2 (1885) 3 R-P.C, 840. 


Trade Marks, in the Department of Law, 8 (1914) 81 R.P.C. 147. 
University of Bombay. 
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In the Matter of an Application by F. Reddaway & Co. Ld. to Register a Trade 
Mark (No. 420, 023)4 was refused by the House of Lords on the ground 
(page 35) that the use of lines and stripes running along the length of the 
hose was prevalent among many.users of hose and was in some cases put on 
the hose at the order of the customer, either to indicate the ownership of the 
hose or to distinguish one set of hose from another. In In the matter of an 
Application for the Registration: of a Trade Mark by the Winterbottom Book 
Cloth Company Ld.,5 registration was allowed of a mark for tracing cloth con- 
sisting of a thin red line woven into the edge of the cloth. In all these cases 
the mark could be regarded as distinct from the thing marked and was sepa- 
rately identifiable. 
The case of Hoffmann-La Roche & Co. A. G. v. D.-D. 8. A. Pharmaceuticals 
Limitedé was.a passing off case in which coloured -capsules first figured and 
the colour combination was protected by an absolute injunction. Harman L.J. 
was of the opinion that a get-up was not a description of the goods, it was a 
mark. In Roche Products Lid. v. Berk Pharmaceuticals Lid.’ the Court of 
Appeal did not disagree with Harman L.J. 

In the case of Smith, Kline & French Laboratories Lid.’s Trade Mark 
Applications, Graham J. observed (p. 95): 

“The upshot of all these cases is to my mind to establish that a scheme of colour- 
ing applied to goods may be a mark within the definition in section 68. That definition, 
as was pointed out in contrast to other definitions in the Act, starts with the word 
‘includes’ showing that the definition is purposely not limited to the precise words 
which follow.” 


The definition of ‘Cmark?? in s. 2(1)(j) in our Trade and Merchandise Marks 
‘Act, 1958, also begins with the word ‘‘includes”. In this case colour was a 
part and parcel of the article i.e. a capsule and its contents. Graham J. was 
quite conscious of the departure he was laying down in law, because he explain- 
ed a himself on page 96 as follows: 

..In some cases the colour is an essential part of the article as ‘an article whilst 
‘in’ sthers it is something which is not essential and has been added for some other 
reason. If it has been added so as to denote the origin of the goods, and the evidence 
‘shows that in practice it does so, it can properly be said that it is being used as a mark 
in the trade mark sense. The answer is no doubt one of degree and will depend on 
the evidence. ...Colour is of no importance to the’ article as a drug and it may, if 
sufficiently distinctive, be an exceedingly effective indication of origin.” 


REVIEWS. 


Matrimonial Remedies under Hindu Law. By Ras KUMARI AGRAWALA. Box- 
BAY-2: N. M. Tripathi (P.) Ltd., 164, Samaldas Gandhi Marg. Pages xxvi+ 
3832. Price Rs. 38. 


THIS study, which is an adaptation from the doctoral dissertation of the 
author, on the marital reliefs available to Hindus in India, is an excellent ana- 
‘Lysis of the subject made in the background of socio-economic status of women 
‘in India. Marriage as an institution gives stability to society; judicial sepa- 
ration and divorce lead to multifarious problems of which the paramount one 
is the well-being of the children. To deny relief is fraught with great human 
suffering in individual instances. In this background, the statute law, the 
Hindu Marriage Act, 1955, has made available certain reliefs: to some they 
sre adequate, to others they are not. The learned author, in this book, first 


4 (1926) 44 R.P.C: 27. G6 [1972] R.P.C.1. ~ 
5 (1928) 42 R.P C. 450. 7 978] FSR 343. 
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makes a comparative study of the old Hindu law and reliefs available there- 
under with the reliefs now available under the statute law, then points out the 
existing lacuna and suggests possible remedies. This intelligent and thought 
provoking dissertation should prove interesting to the sociologists, social re- 
formers, legislators and students. 


Interpretation of Statutes. By Vera P. Sararat, Assistant Editor, Supreme 
Court Reports. Luoknow-1: Eastern Book Company, 34, Lalbagh. Pages 
xxvui+579. Price Rs. 40. 


THIs is a welcome addition to the already existing books on the subject of 
Interpretation of Statutes. It is written in an easy, simple and direct style 
and the felicity of language, a lost art today, is indeed welcome. In twelve 
chapters the learned author has covered the whole subject-matter. He has not 
refrained from stating his own approach in matters of interpretation, 
preferring to interpret legislations according to the object of the Legislature 
rather than the intention of the law giver. Whether or not one agrees with 
the various conclusions drawn by the author, one cannot deny his penetrative 
analysis, objective approach and reference to all necessary materials. There is 
at the end of the book an appendix which contains latin maxims with their 
meanings. The book will be very useful to legislators, academics, the Bench 
and the Bar. The printing and get-up are consistently good. 


Parliamentary Privileges under the Indian Constitution. By D. ©. Jam. 
New Deuutr-16: Sterling Publishers Private Ltd, AB/9 Safdarjang En- 
clave. Demi Octavo. Pages vii+282. Price Rs. 40. 


THIs book, which deals with Parliamentary privileges under our Constitu- 
tion, is an able commentary on the subject. The recent head-on collision be- 
tween the J udiciary and the Legislature reported in Keshav Singh’s case (In 
re, under Art. 143, Constitution of India, [1965] A.I.R. S.C. 745), brings to 
the fore the importance of the subject. May’s Parliamentary Practice is un- 
doubtedly the most authoritative work on the subject but this book, from the 
pen of the author who has specialised in this branch, will definitely be found 
useful to the constitutional lawyers, students and parliamentarians. 


The Law of Emergency and Securtty. By MAHABALESHWAR N. MORJE, B.COM., 
B.A., 4.0.0.8. (LOND.), LL.M., Advocate. Bomspay-l: 8. S. Pradnya Pra- 
kasan, 23, Hamam Street, Fort . 1975. Pages xxili+326. Price Rs. 50. 


Tars book, probably the most comprehensive one on the subject, has come out 
at an appropriate time. It contains critical analysis of the provisions of the 
Maintenance of Internal Security Act, 1971, and the Conservation of Foréign 
Exchange and Prevention of Smuggling Act, 1974. A particularly interesting 
feature ‘is the verbatim reproduction of various judgments which brings out 
the current of judicial thinking on this intricate subject of balancing, in the 
words of Mr. Justice Q. N. Vaidya of our High Court, ‘‘the power of the 
executive and the liberty of the individual,... one class of rights and another 
class of rights.” Part III of the book contains analogous Emergency Acts, 
Presidential Ordinances ete. A supplement brought out with the book tries to 
complete the study reproducing the Presidential Order suspending right to 
move any Court for enforcement of some fundamental rights, Ordinances dated 
June 29, June 30, July 1 and July 15, 1975 amending the Maintenance of 
Internal Security Act, 1971, the Defence of India Act, 1971 and the Conserva- 
tion of Foreign Exchange and Prevention of Smuggling Act, 1975 and the 
thirty-ninth amendment to the Constitution of India. The book will be found 
sha to those who have to deal with the subject and members of the Bench and 
the Bar. 
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Freedom of Religion and the Indian Judiciary. By Dr. V. M. BAOHAL. 
Poona-411 005: Shubhada Saraswat, 67, Patil Estates, 2, Bombay-Poona 
Road. 1975. Pages xxiv-+361. Price Rs. 72. 


Ts is a critical study of the impact of judicial decisions on the freedom 
of religion envisaged and guaranteed by the Constitution of India. Judgments 
delivered by the Supreme Court and various High Courts on the rights of reli- 
gious minorities, non-discrimination on grounds of religion, religious trusts and 
endowments ete. are carefully studied in this book. There is an interesting 
chapter on secularism in its historical retrospect. There are as many as six 
appendices, dealing with important subjects like the definition of Hindu, reli- 
gion and taxation, Aligarh Muslim University Legislation, 1972 ete., to state 
a few. This book will be useful to serious students, legislators and all those 
concerned with the administration of religrous and charitable trusts and insti- : 
tutions. 


Law of Insterary and Dramatic Copyright in a Nut-Shell. By Rustom R. 
DapaoHANJI, Advocate & Notary. Bompay-1: The author, Dhun Building, 
23/25, Ghoga Street. Second edition. Pages xvi+259. Price Rs. 75. 


Tes author, who is well-known for publication of commentaries on highly 
technical subjects in nut-shell series, presents in this book the law of literary 
and dramatic copyright with commendable lucidity. In this second edition the 
book is considerably enlarged by inclusion of new matters and references to 
additional cases, both Indian and foreign. The book is a must for all law libra- 
ries, business houses, the Bench and the Bar. 


Patent Law. By P. NARAYANAN, M.A., LL.B. CALOUTTA-13: Eastern Law 
‘ House Private Ltd., 54, Ganesh Chunder Avenne. Royal. Pages xlxi+ 1032. 
Price Rs. 180. 


Tas is an exhaustive commentary on a highly technical subject which often 
becomes a matter of dispute in Courts of law. Patent along with copy-right 
may be said to be ‘‘intellectual property.” Its origin, utility, violation and re- 
liefs obtainable on such violation are well discussed in this book. The com- 
mentary is paragraphwise, but to make it convenient for the reader, in the 
appendix the Patent Act, 1970 is reproduced with cross-references to related 
paragraphs in the footnotes. There is a plethora of case-law, both Indian and 
foreign, given at appropriate places. There are as many as 15 appendices in 
the book which give useful informations and also reproduce U.K. Acts. The 
book, indeed, will prove a boon not only to the industry but also to the Bench 
and the Bar. 


The Customs Act, 1962. By Haroon S. Kasuy and Suspopow MARKANDBEYA, 
Advocates, Supreme Court. Bompay-2: N. M. Tripathi (P.) Ltd., 164, 
Samaldas Gandhi Marg. Demi Octavo. Pages (81)-+-426. Price Rs. 69. 


Wrri the advent of Independence and growth in trade and industry, both 
national and international, Customs Act has gained in significance. The de- 
claration of Emergency is another factor adding to its importance. This 
book written by two experienced authors, who are practising in this branch 
of law over decades, have dealt with the Act thoroughly and painstakingly. 
It gives easy access to a wealth of material as case-law both Indian and foreign 
are referred to exhaustively. The Customs Gold (Control) and Central Ex- 
cises and Salt (Amendment) Act, XXXVI of 1973, enacted when the book was 
in press, has been incorporated at the end of the main text. The book will 
prove useful to the Bench and the Bar. 


i 
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Bombay Public Trusts Act, 1950. Fifth edition. By KESARICHAND NEMOHAND 
SHAH, B.A. LL.B., Advocate. Bompay-2: N. M. Tripathi (P.) Ltd., 164, 
Samaldas Gandhi Marg. Pages xl+-832. Price Rs. 60. Deluxe edition Rs. 100. 


Tams standard commentary on the Bombay- Public ‘Trusts Act, 1950 now fit- 
tingly enters into its fifth edition. The commentary, as in earlier editions, is 
lucid and terse. The new sections 41A to 41E, introduced into the Act by 
Maharashtra Act No. XX of 1971, conferring additional powers on the Charity 
Commissioner have been thoroughly diseussed by the author. At the end of 
the commentary are given the Bombay Public Trusts Rules, 1951 and the two 
appendices, which contain the Societies Registration Act, 1860 and the Societies 
Registration (Maharashtra) Rules, 1971. Case-law up to June 30, 1974 has 
been incorporated in this edition. The book will, undoubtedly, be useful to the 
members of the Bar and also the Bench. » 


Eight Years Gujarat Law Reporter Digest 1966-1975. By BABUBHAI A. Sont, 
B.A. (HONS.), LL.B. and JAGDISH B. SONI, B.COM., LL.B. Volume One 
(A-C.). AHMEDABAD: Gujarat Law Reporters Office, Gandhi Road, P.B, 
No. 163. Royal Octavo. Pages 562. Price Rs. 50. 


Tuts is a Digest of cases reported in the Gujarat Law Reporter and the 
Gujarat Law Times from the years 1966 to 1978 starting with the Adminis- 
tration of Hvacuee Property Act, 1950, and ending with the Customs Act, 
- 1962. It will be found useful to the busy practitioner. 


Powers and Duties of Income-tax Officers and other Income-tax Authorittes. 
By S. ŒC. MANCHANDA, M.A. (Canvas), of lLineoln’s Inn, BARRISTER, B. 
MALIK, M.A., LL.B., of Lincoln’s Inn, BARRISTER and V. GAurI SHANKAR, 
M.A., LL.B. DELHI-6: Delhi Law House, Tis Hazari Courts, Civil Wing. 1975. 
Pages xx4-358. Price Rs. 45. 


THE book; as its very name indicates, deals with the powers and duties of 
various tax authorities, such as the Jncome-tax Officer, the Director of Inspec» 
tion, the Commissioner, the Inspecting Assistant Commissioner, the Appellate 
Assistant Commissioner and the Central Board. Here is a novel attempt to 
correlate and arrange various powers conferred upon these authorities, not only 
under the Income-tax Act but also by various Rules, Notifications, Orders and 
Circulars, under separate Chapters and different headings. This, it is hoped, 
will make reference to the topics dealt with here easy and convenient. The 
comments are analytical and illuminative. The learned authors, who are well- 
known in the legal world, deserve to be commended for undertaking this diffi- 
cult task. 


Commentary on the Merchant Shipping Act, 1958. Vol. I. By A. B. GANDHI, 
of Middle Temple, BABRISTER-AT-LAW. Bompay-8: Milan Law Publishers, - 
15/2, Navjivan Society, Bhadkamkar Marg. 1975. Demi Octavo. Pages xvi+ 
398. Price Rs. 45 for Vol. I. 


Tms is probably the only commentary on a branch of law which is gaining 
in importance today with Indian tonnage in shipping increasing by leaps and 
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bounds. It is, therefore, gratifying to learn that the author had adequate help 
from the Legal Branch of the Directorate General of Shipping, Bombay. The 
volume under review covers the first 218 sections of the Act. The commen- 
tary, which is section-wise, is both lucid and terse. The case-law both Indian 
and foreign are given. The book will be found useful to all those who have to 
deal with this branch of law. 


The Law Relating to Provident Funds. By D. S. CHOPRA, B.80., LO.M., Advo- 
cate. Bompay: N. M. Tripathi (P.) Ltd., 164, Samaldas Gandhi - Marg. 
Royal Octavo. Pages 360. Price Rs. 45. 


Tes law of provident funds as applicable to various categories of employees 
is contained in a number of statutes, schemes and rules, namely, the Employees’ 
Provident Funds and Family Pension Fund Act, 1952, Seamen’s Provident 
Fund Act, 1966, the Provident Funds Act, 1925, Coal Mines Provident Fund, 
Family Pension and Bonus Scheme Act, 1948, the Public Provident Fund Act, 
1968, and the schemes and rules made therein. The author, who has specia- 
lised in various branches of labour law, has in the present book explained with 
relevant case law the different Acts dealing with provident and family pension 
funds. The book will be useful to those concerned with the administration of 
provident fund and pension fund as well as to lawyers who have to deal with 
this law. 


Payment of Gratuity Act, 1972. By K. D. Srrvasarva, Advocate. Lucknow 1: 
Eastern Book Company, 34, Lalbagh. Pages xv+494. Price Rs. 40. 


TEs commentary on the Payment of Gratuity Act, 1972, by an author who 
is well-known for his treatises in the field of labour law, is really welcome. 
The author has, in his commentary, dealt with the principles underlying the 
sections and developed the subject with reference to reported cases and analo- 
gous provisions. The Rules made by various States appear at the end of the 
book. 


Valuation and Compensation. By RANcHHODLAL M. SHAH, B.A., LL.B., Advo- 
cate and HarsHap R. SHAR, B.B, M.S. (U.S.A.) M.LEF.I.V. (India), Charter- 
ed Engineer and Government Registered Valuer. AHMEDABAD-1: Vora Praka- 
shan, Khadia, Gotini Sheri. Demi Octavo. Pages xxxvi+328-4-75A+XI. 
Price Rs. 40. 


Tas book under review is welcome, coming as it does in the wake of various 
economic measures being taken by the Government under the recently declared 
Emergency, wherein one important problem that will crop up, at least in metro- 
politan cities, is the valuation of urban property. Valuation is a technical sub- 
ject and its methods are varied. In this small book the authors have adequate- 
ly dealt with the subject of determination of compensation, and valuation for 
purpose of taxation. The two appendices contain provisions of the Land 
Acguisition Act, 1894 and related compensation provisions appearing in various 
State Acts. 
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Essential Commodities and Control Orders. By Monn. Smart ANSARI, Advo- 
cate. ALLAHABAD: Rajpal & Bros., 150, Bai Ka Bagh, Triveni Road. Royal 
Octavo. Pages 434. Price Rs. 35, 


THs is a commentary of the Essential Commodities Act, 1955 and the Central 
Control Orders issued under that Act. The major portion of the book contains 
reproduction of the orders. An index to the chief topic covered by the Act is 
lacking. 


Law of Municipal Elections in India. By A. S. DESHPANDE, B.A. (HONS.), 
LL.B., Advocate. Poona-80: N. R. Bhalerao, 492, Shanwar Peth. Pages xxiv- 
884. Price Rs. 35. 


Ir is rather disconcerting to find a publication of 1970 sent for review in 
1975. The book in its eleven chapters covers well the whole field of law on the 
subject of Municipal election. Relevant case law upto March 31, 1970 is given 
under proper heads. The appendices contain various cognate Acts and Rul 
made thereunder. i 


Case Law on the Indian Constitution. By N. M. SUBRAMANIAN, B.A, (HONS.), 
B.L, Advocate. Bompay: Orient Longman Ltd., Nicol Road, Ballard 
Estate. Royal Octavo. Pages 488 Price Rs. 35. 


Tris is the second edition of tha book which attempts to teach Constitutional 
law by the case method of teaching. Since the last edition was published there 
are delivered a number of important judgments, more particularly the one 
dealing with Fundamental Rights. The facts in each case are stated suc- 
cinctly and with clarity. The argument advanced and the process of reason- 
ing by which the conclusion is arrived at by the Courts are indicated. The 
text of the Constitution of India is given in an appendix. The book will 
prove useful to students of Constitutional law. 


Outlines of Muhammadan Law. | By Asap A. A, Fyzem. Fourth edition. 
Bompay 1: Oxford University Press, Oxford House, Apollo Bunder. Demi 
Octavo. Pages xix+520. Price Res. 32. 


THs well-known commentary on the Muhammadan Law by the distinguish- 
ed author needs no introduction either to the Bench or to the Bar. It is a 
scholarly treatise containing the personal law of the Muhammadans stated in 
a lucid style. It is regrettable that studies made elsewhere in relation to deve- 
lopments in this branch of law are not easily available here and that, as the 
author rightly points out, makes “it impossible to keep abreast with the modern 
contributions to Islamic law’. The appendices contain useful information. 
In this edition the book maintains its high standard as in prevoius ones. The 
gret-up and printing are good. 


H 


Conservation of Foreign Exchange and Prevention of Smuggling Aoti- 
vittes Act, 1974. By S. K. Goss, former Inspector General of Police, 
Orissa. Caxiourra 700018: Eastern Law House Pvt. Ltd., 54, Ganesh 
Chunder Avenue. Royal Octavo. Pages 155. Price Rs. 30. 


THs is a commentary on the Act, The author has devoted a chapter on 
the impact of the administrative lapses on national economy. His panacea 
is: ‘‘social and economic development requires efficient and trustworthy ad- 
ministrators, adequately equipped to perform their particular specialised 
functions. 
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Law of Contempt in Indis. By Ban Rag VARMA, B.A, LLB. BomBAy-2: 
N. M. Tripathi (P) Ltd., 164, Samaldas Gandhi Marg. Demi Octavo. 
Pages 211. Price Rs. 30. < 


Ts is a sectionwise commentary on the Act which seeks to reconcile the Law 
of Contempt of Court and the fundamental rights of the citizen. The Indian 
ease law is brought down to 1974, and the relevant English decisions are refer- 
red to in éxztenso. A brief introduction is given stating the historical develop- 
ment of the Law of Contempt of Court in India. 


Our Constitution Defaced and Defiled. By N. A. Pauxntvana. New DELHI: 
Macmillan Company of India Ltd., Ansari Road, Daryaganj. Pages 175. 
Price Rs. 25. 


Tue book consists of the sixth John F. Kennedy Memorial Lecture delivered 
on June 15, 1973 by the author on Freedom and Democracy. The judgment 
of the Supreme Court in Kesavananda v. State of Kerala was delivered on 
April 24, 1973 and this book upholds the minority view which held that the 
amending power cannot be exercised to damage or destroy the essential features 
of the Constitution and that article 31 (C) is wholly void. 


An Introduction to Labour Laws. By F. L. BERARWALLA, M.A, LU.M. 
‘ (Bom.). Bompay 2: Vora & Co. (Publishers) Pvt. Ltd., 3, Round Build- 
ing, Kalbadevi Road. Demi Oetavo. Pages 265. Price Rs. 25. 


THs is book of labour laws dealing with the Industrial Disputes Act, 1947, 
the Workmen’s Compensation Act, 1923, the Payment of Wages Act, 1931 and 
the Bombay Industrial Relations Act, 1946 and is prepared for LL.B. students. 
It gives relevant decisions under sections of the different Acts in extenso. As 
such it will prove useful to students of law, to managers of factories and em- 
ployers as a handy reference book. 


Law of Maintenance of Wwes, Children and Parents in India. By A. B. 
GANDHI, of Middle Temple, Barrisrmr-at-Law. Bompay-8: Milan Law 
Publishers, 15/2, Navjivan Society, Bhadkamkar Marg, 1975. Pages 1385. 
Price Rs. 22. 


Tuls small book presents the subject of maintenance arising both’ under 
statute and personal law in India. The commentaries on the relevant sections 
of the Criminal Procedure Code, 1973, the Hindu Adoptions and Maintenance 
Act, 1956, the Hindu Marriage Act, 1955, the Special Marriage Act, 1954, the 
Indian Divorce Act, 1869, the Parsi Marriage and Divorce Act, 1936 and on 
the personal law of the Muslims are based on decided cases and will prove use- 
ful for ready reference to the busy practitioner. 


The Compulsory Deposit Schemes Acts. By ©. C. ANAJWALA, B.A. (Hows.), 
LL.B. Bompay-2: C. Jamnadas & Co., 146 C, Shamaldas Gandhi Marg. Royal 
Octavo. Pages 320. Price Rs. 20. 


Tms book is a lucid commentary on the recently enacted Additional 
Emoluments (Compulsory Deposit) Act, 1974, the Compulsory Deposit Scheme 
(Income-tax payers) Act, 1974 and the Companies (Temporary Restrictions 
on Dividends) Act, 1974. It contains the Scheme and Rules framed under 
the Acts and the Notifications issued thereunder to make it comprehensive. It 
will enable the reader to understand the meaning and scope of the Acts. 
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Industrial Wages in. India. Indian Chamber of Commerce, Canourra-700 0138: 
Eastern Law House Pvt. Ltd., 54, Ganesh chance Avenue. Demi Octavo. 
Pages 283. Price Rs. 20. 


THis is a hand book of E TA on the Industrial Wages in India. The 
opening Chapter deals with historical background and is followed by Chapters 
which discuss particular aspects of the wage question. The appendices inter 
alia contain summaries of certain Industrial laws and wage structure of ten 
important industries. 


Conduct of Advocates & Legal Profession. By N. Durr MAJUMDAR, BAR-AT- 
Law. CALcurTTA-700 013: Eastern Law House Pvt. Ltd., 54, Ganesh Chun- 
der Avenue. Royal Octavo. Pages 96. Price Rs. 18. 


Tms book contains s. 35 of the, Advocates Act, 1961, which deals with punish- 
ment of advocates for professional or other misconduct, with the relevant case 
law. This is followed by a short history of legal profession and the rules fram- 
ed by the Bar Council of India under s. 49(c) of the Advocates Act, 1961, 
prescribing the standard of professional conduct or etiquette to be observed by 
an advocate. 


The Bombay Rent Control Digest. (Gujarat & Maharashtra) 1947 to 1974. 
By B. K. AMIN, B.A. (Bom.), B.80. (LOND.), BAR-AT-LAWwW. AHMEDABAD: The 
New Gujarat Law House, Three Gates. Demi Octavo. Pages 146. Price Rs. 18. 


Tue author of this book has collected the decisions of the Gujarat and Maha- 
rashtra High Courts in digest form dealing with the Bombay Rents, Hotel and 
Lodging House Rates Control Act, 1947. The book will be useful to the busy 
practitioners. 


Outlines of Hindu Law. By P. V. DHARESHWAR, B.S0., M.A., LL.B.” BELGAUM: 
246, Ranade Road, Tilakwadi. Demi Octavo; Pages 228. Price Rs. °10. 


THe author of this book is a professor of law at the University Law College at 
`” Nagpur and as such he is aware of the needs of the students. He has there- 
fore treated the whole subject succinctly and with lucidity. The case law is 
adequately dealt with. 


Interpretation of Statutes through the Cases. By M. V. DHARESHWAR, B.SC., 
LL.M. BaugAuM: 246, Ranade Road, Tilakwadi. Demi Octavo. Pages 97. 
Price Rs. 6. 

Tars small brochure attempts at interpretation of statutes through some 
English and Indian decisions. The subject is considered under sub-headings 
like retrospective effect of statutes, internal and external aids, methods of con- 
struction. Question and Answer method is adopted. 


Criminal Law. By. D. S. CHOPRA, B.80., LL.M., Advocate. Bompay-2: 
N. M. Tripathi (P.) Ltd., 164, Samaldas Gandhi Marg, Demi Octavo. Pages 
xxxli-271. Price Rs. 23. 


Labour Law. By the same author and same publishers. Pages xxxi+-383. 

Price Rs. 25. 

Bors these books are primarily meant for law students; the former contains 
discussion on some aspects of Criminal jurisprudence, the text of the Indian 
Penal Code and solutions of some problems which may be set in law examina- 
tions, and the latter discusses the provisions of three Acts, namely, the Indus- 
trial Disputes Act, 1947, the Payment of Wages Act, 1936 and the Workmen’s 
Compensation Act, 1923 under separate headings and essays solution of some 
problems. The books will be welcome to the student world. 
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Conveyancing. By C. C. ANAgwALA, B.A. (Hons.), LL.B. Third edition. 
_ Bompay-400 002: C. Jamnadas & Co., 146C, Shamaldas Gandhi Marg. Royal 
_ Octavo. Pages 585. Price Rs. 34. 


The Hindu Succession Act, 1956. By D. H. CHAUDHARI, B.80., LL.B., Assisted 
by A. D. CHAUDHARI, B.A., LL.B. Fourth edition. Poona-30: N. R. Bhalerao, 
Law Book Sellers, 492, Shanwar, Near Shanwar Post Office. Royal Octavo, 
| Pages 363. Price Ra. 50. 


The West Bengal Land Reforms Act, 1955. Third edition. By A. N. Sama, 
B.80., LL.B. CaLourra: Eastern Law House Pvt. Ltd., 54, Ganesh Chunder 
_ Avenue. Demi Octavo. Pages 296. Price Rs. 20. 


Digest of the Gujarat Co-operative Soctettes Cases. By B. K. AMIN, B.A. 
(Bom.), B.80. (LOND.), Bar-at-Law. AHMEDABAD: The New Gujarat Law 
.. House, Three Gates. Demi Octavo. Pages 151. Price Rs. 23. 


The Review. Nos. 12 & 18, June and December, 1974. Editor Niario Mao- 
Dermot, ‘International Commission of Jurists, 109, Route De Chene, 1224 
. Chene Bougeries, Geneva, Switzerland. 


Principles of Forensic Ballistics. By Dr. B. N. Marro, A. K.WANI, ASGEKAR 
and Dr. C. K. Parma. Bompay: Medical Publications, 6, Owners Court, 
Colaba. Pages 56. Price Rs. 25. 
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Before Mr. Justice Vimadalal and Mr. Justice Gandhi. 


GOVIND SHIVSHANKARLAL GUPTA v. M. G. MUGWE.* 


Maintenance of Internal Security Act (XXVI of 1971), Secs. 3(c) [as amended by Ordinance 
No. I of 1974], 2(cc), 8(2)—Customs Act (LI of 1962), Secs. 2 (89), 111, 113—Constitution 
of India, aris. 14, 19, 21, 22-——-Detention order showing that besides grounds shown therein 
there are other materials known to and relied upon by detaining authority—Right of repre- 
sentation, whether interfered with in such case—Old instances, when can be relied upon for 
purposes of passing detention order—Court, whether can inquire into sufficiency of material. 

Where an order of detention served on the detenu in exercise of powers conferred on the 
detaining authority under s, 3 (c) of the Maintenance of Internal Security Act, 1971, clearly 
shows, as a matter of plain language, or at any rate by necessary implication, that there 
are other materials known to the authority on which also he might have based the deten- 
tion order, and the detention order does not disclose in the grounds furnished to the detenu 
any of those other instances or Illustrations of the activities of the detenu known to the 
detaining authority which are really the grounds of detention and which may have ope- 
rated on the mind of the detaining authority, then, in such a case, the detenu will have no 
opportunity of seeking & representation against the same. In such a case, the detention 
order must be struck down, 

State of Bombay v. Atmaram,' Barium Chemicals Lid. v. Company Law Board? and Rohtas 
Industries Lid. v. S. D. Agarwal,* referred to. 

Staleness, by itself, does not invalidate a detention order; but if, having regard to the 
nature of activities mentioned in the grounds furnished to the detenu, no reasonable man 
could have been satisfied that the detention of the person was necessary to prevent him 
from acting in a similar manner, there the order may be invalidated on account of staleness. 
There must be ‘‘a live link” or rational connection between the activities set out in the 
grounds and the purpose of detention. Whether delay in the making of a particular order 
snaps that connection or not depends on the nature of activities stated in the grounds of 
detention. The anticipatory jurisdiction conferred on the detaining authority under 
the Maintenance of Internal Security Act, 1971, should be exeroised on the basis of what 
may be called the connected past. 

The ground in question should be reasonably proximate. The detaining authority may, 
however, show that the ground stated, taken along with other grounds disclosed to the 
detenu, manifests a chain of activities with a certain amount of continuity. 

Lakshman Khatik v. State of W. B. Golam Hussain v. Police Commr., Caleutia,® A. K. 
Gopalan v. The State, Nagen Murmu v. State of W. B." and Sushanta v. Stalte of W. BS, 
referred to. 

Though the Court is not concerned with the sufficiency of material, which is a matter 
of the subjective satisfaction of the detaining authority, yet the Court is entitled to inquire 


* Decided, October 30, 1974. Criminal Ap- 4 D I. R. S. C. 1264. 
plication No. 799 of 1974. 5 ioe A. I. R. S. C. 1886. 

1 (1951) 58 Bom. L.R. 487, S.C. 6 ERA C. R. 88. 

2 [1967] A. I.R. S. C. 295. 7 [1978] A. ILR. S. C. 844. 

3 [1960] A. LR. S. C. 707. 8 [1969] A. IR.S.C C. 1004. 
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whether there was any material at all before the detaining authority to arrive at the satis- 
faction which the statute requires. 


Tue facts appear in the judgment. 


A.K. Sen, P.A. Mehta, A.H. Desai, H.G. Mehta and D. Parekh, for the 
petitioner. 

S.J. Sorabjee, for the Attorney-General. 

T.E. Andhyarujina, for respondent No. 4. 

k.W. Adik, Advocate General, with A.V. Sawant, Assistant Government 
Pleader, for respondent No. 3. 


VIMADALAL J. This is an application for writs in the nature of habeas cor- 
pus and mandamus filed by the son of one Shivshankarlal Khandelwal, who has 
been detained by the Commissioner of Police, Greater Bombay (respondent 
No. 1) since September 30, 1974 under a detention order dated September 26, 
1974 passed by him in exercise of the powers conferred by s. 3(c) of the 
Maintenance of Internal Security Act, 1971 (hereinafter referred to as “The 
MISA’’). The facts of the petitioner’ s case are, that the detenu, who is a 
citizen of India, is an importer, exporter and dealer of precious and semi- 
precious stones carrying on business in the name of S. Gupta & Co. since 
the year 1953, and is also a. Member of the Committee of the Gem and Jewel- ` 
lery Export Promotion Council. The detenu is also a shareholder and Joint 
Managing Director of Messrs. Mont Blane Hotels Private Ltd. which owns an 
immoveable property known as Dady Seth Hill situated at Cumballa Hill, 
Gowalia Tank Road, Bombay. The Detention Order referred to above was 
served upon the detenu at his residence on September 30, 1974. The detenu 
was also served with another order also dated September 26, 1974 a ee 
him as a Class II security prisoner and directing that he should be detaine 
in the Thana Central Prison. On October 5, 1974 the detenu’s advocate was 
handed over a notice bearing that date which was served upon the detenu 
that very evening containing the grounds on which the detention order dated 
September 26, 1974 had been made. <A copy of the said notice containing the 
grounds of detention has been annexed to the petition and marked ‘‘D’’. The 
grounds stated therein were as follows: 

“I. You have been acting since 1965, in a manner prejudicial to the conservation of foreign 
exchange in that (a) you have been under invoicing imports and exports; (b) you hold and retain 
secret bank account abroad in foreign currency; (c) you utilise the foreign exchange in the said 
account for buying properties in India from persons who desire payments in foreign currency 
in full or in part, and by these activities, you have been abetting others to smuggle goods. The 
following are the incidents indicating your above prejudicial activities. 

II. In January 1969, the Bombay Customs detained an incoming parcel from Japan in the 
name of M/s. S. Gupta and Co, Bombay-5 of which you are the proprietor. The parcel contajn- 
ed rough emeralds and the same were found to be grossly undervalued. The parcel was con- 
fiscated by the Bombay Customs. 

III. Between December 1965 and January 1966 you remitted foreign exchange in the 
name of your various relatives totally amounting to Rupees 10,06,197 80 equivalent to U. 8. 
dollars 212000 from the Union Bank of Switzerland, Geneva. ‘This holding of foreign exchange 
abroad was in contravention of the provisions of Foreign Exchange Regulation Act, 1947. 

IV. In the year 1978, you along with others purchased some property in Malabar Hull, 
behind Shalimar Hotel, Warden Road, Bombay-6 putting your share in the name of your 
son, Shri Govind Shankar Gupta. This property, admeasuring about 42,000 sq./yds. has since 
been developed into huge skyscrapers called ‘Grand Paradi Apartments’. Inquiries show that 
for the purpose of this huge property, money was partly paid in foreign exchange from your 

secret holdings. 
i V. Thatin all probability you will continue to act in a manner prejudicial to the conser- 
vation of foreign exchange and also to abet other persons to smuggle goods into India. 

VI. Ifyou wish to make a. representation against the detention order, you should address 
your representation to the Government of Maharashtra and forward it to that Government, 
through the Superintendent, Thana Central Prison, Thana,” 
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On October 16, 1974 the petitioner filed the present petition challenging 
the validity of the detention order dated September 26, 1974 on various 
grounds. The main heads of that challenge are, that the said detention order 
is void, illegal and in violation of the fundamental rights guaranteed under 
arts. 14, 19, 21 and 22 of the Constitution of India; that the grounds of de- 
tention furnished to the detenu on October 5, 1974 are false, non-existent and 
stale, and are ultra vires the MISA and the Ordinance amending the same; 
and that the conditions of detention of the detenu are violative of the law 
under which he has been detained and are, in any event, in violation of his 
fundamental rights under arts. 14, 19(/)(d), 21 and 22 of the Constitution. 
It may, at this stage, be mentioned that in the view which we are taking on 
this petition, we have not thought it necessary to call upon Mr. Sen for the 
petitioner to address us either in regard to the constitutionality of the deten- 
tion order or of the conditions of the detention of the detenu. 

It would be convenient at this stage to refer to the relevant statutory provi- 
sions with which the Court is concerned in the present case. Ordinance No. IL 
of 1974, which amended the MISA, came into force on September 17, 1974. 
It extended the ambit of the parent Act. Section 3(c) of the MISA, as 
amended by Ordinance No. II of 1974, now enacts that the Central Govern- 
ment or the State Government might, if satisfied with respect to any person 
that with a view to preventing him from acting in any manner prejudicial to 
the conservation of foreign exchange or with a view to preventing him from 
smuggling goods or abetting another to smuggle goods or dealing in smuggled 
goods, make an order directing that such person be detained, and sub-s. (2) 
thereof provides that that power could be exercised, as far as Bombay is con- 
cerned, by the Commissioner of Police, as has been sought to be done in the 
present case. Section. 2(cc) enacts that the term ‘‘smuggling’’ has the 
same meaning as in el. (39) of s. 2 of the Customs Act, 1962. The definition 
of the term “‘smuggling’’ in s. 2(39) of the said Act is that it means any act 
or omission which would render the goods in question lable to confiscation 
under s. 111 or s. 113 of that Act. The learned Advocate-General Mr. Adik 
has, in the course of the hearing before us, stated that, according to him, the 
activity of the detenu in the present case, in so far as it relates to the abet- 
ment of smuggling, falls under cls. (d) and (m) of s. 111 of the Customs 
Act, 1962, and not under any of the other provisions of the said section, or under 
s. 113 of that Act. The jurisdiction conferred by the MISA has been very 
aptly stated by the Supreme Court in the case of Borjahan v. State of W. B.! 
to be ‘‘ the jurisdiction of suspicion’’ in regard to the likelihood of future 
acts. Mr. Sen on behalf of the petitioner has also, in opening his case, re- 
ferred the Court to the provisions of ss. 10, 11, 12, 18, and 16A of the MISA 
as amended by Ordinance No. II of 1974, but in the view which we are taking 
on this petition, I think it unnecessary to refer to those provisions. 

Before I proceed to consider this petition on merits, it would be 
convenient to start with the legal position as laid down by the highest 
Court of this country in regard to statutory provisions providing for the subjec- 
tive satisfaction of particular authorities. As far back as the year 1951, 
Kania C. J., in his judgment in the Supreme Court in the ease of 
the State of Bombay v. Atmaram,* laid down that even in cases in 
which the statute required the subjective satisfaction of an authority, that 
satisfaction ‘‘must be based on some grounds’’. Whatever may have been the 
view taken earlier, since the decision of the Supreme Court in the leading case 
of Barium Chemicals Lid. v. Company Law Board it is now well-settled that 
even in cases in which a matter is left to the subjective satisfaction of a statu- 
tory authority, the case would lend itself to ‘‘a limited scrutiny by the Court’’ 
for the purpose of finding out that that satisfaction was formed by the autho- 


1 [1972] A. I. R.S. C. 2286, para. 4. 3 [1967] A.B. S. C. 295. 
2 (1951) 58 Bom. L.R. 487, S.C., at p. 441. 


\ 


4 THE BOMBAY LAW REPORTER. [VOL, LXXVII. 


rity concerned on relevant facts or within the limits or the restraints of the 
statute (para. 63). The Supreme Court was concerned in that case with an 
order appointing Inspectors under s. 287 (b) of the Companies Act, and the 
provisions of that section left the matter to the subjective satisfaction of the 
Central Government. Notwithstanding that position, the Supreme Court took 
the view (paras. 60 and 64) that the Court could scrutinize whether there exis- 
ted circumstances which, in the opinion of the authority concerned, brought 
the case within the statute, or whether the circumstances were such that it was 
impossible for any one to form an opinion therefrom suggestive of the neces- 
sary statutory conditions, in which case the opinion of the authority would be 
challengeable on the grounds of non-application of mind or perversity or on 
the ground that it was formed on collateral grounds and was beyond the scope 
of the statute. This decision of the Supreme Court was followed by the 
Supreme Court itself a couple of years later in the case of Rohtas Industries 
Lid. v. 8. D. Agarwal.* The legal position laid down by Shelat J. in the Barium 
oe case is now 80 well-settled that it must be regarded as the law of 
e land. 


I will now proceed to deal with each of the grounds contained in the notice 
dated October 5, 1974 served upon the detenu in the present case which has 
been reproduced by me above. Before I do so, I may, however, state that the 
question as to which of the clauses of the said notice constitute the ‘‘grounds’’ 
of the detention order within the meaning of the Act is a matter of controversy 
between the parties. Fortunately, the term ‘‘grounds’’ has been defined by 
Kania C.J. in the course of his majority judgment in the case of the State of 
Bombay v. Atmaram, already cited above, (at p. 445). The learned Chief 
Justice has stated that the term “orounds” means ‘‘materials on which the 
Detention Order was made’’. On being asked to clarify the position, the learn- 
ed Advocate-General Mr. Adik first made a statement, which I have recorded, 
that cls. (a), (b) and (c) of paragraph I of the said notice dated October 
5, 1974 contained the three grounds on which the detention order was based, 
and that paras. IJ, II and IV were merely instances of the grounds in para. I, 
para. V being the conclusion to be drawn from those instances. I may mention 
that the words ‘‘instances indicating’’ which occur in the concluding portion 
of para. I lend support to that construction. In paragraphs 14 and 18 of the 
_ affidavit in reply also, there is a clear statement made by respondent No. 1 

-who has made that affidavit that paragraphs II, III and IV in the grounds 
‘furnished to the detenu are merely illustrative of the activities summarised 
in paragraph I. A little later on in the course of the hearing, however, the 
learned Advocate-General Mr. Adik made a further statement, which I have 
also recorded, that paragraphs II, I and IV contained all the instances on 
which the three grounds (a), (b) and (c) in paragraph I are based. That 
position is, however, clearly unsustainable in view of the fact that in respect 
of clauge (a) in paragraph I, there is no instance of export to be found in 
paragraph TI, III and IV; and in respect of clause (c) in paragraph I, there 
is no instancé-to be found in paragraph II, III or IV of payments in foreign 
currency ‘‘in full’’, or of ‘‘abetting” others to smuggle goods. It is precisely 
for that that an ill-conceived attempt is made in paragraph 17 of the 
affidavit in reply to connect what is stated in para. IV of the said 
notice dated October 5, 1974 with abetment of smuggling, so as to make it out 
to be an ‘‘instance’’ of what is stated in clause (c) of paragraph I. There is, 
however, nothing in the transaction set out in para. IV which could possibly 
savour of abetment of smuggling. Still later on in the course of his arguments, 
the Advocate-General Mr. Adik altered his position once again and stated that 
the said notice dated October 5, 1974 contained five grounds, viz., (1) that the 
detenu hdd been acting since 1965 in a manner prejudicial to the conservation 
of foreign exchange, which is contained in the opening part of paragraph I; 


4 [1969] A.LR. S.C. 707, paras. 89, 40, 44 and 46. 
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(2) that the detenu had been under-invoicing imports and exports, which is 
contained in clause (a) of paragraph I; (3) that the detenu had held and re- 
tained a secret bank account abroad in foreign currency, which is contained in 
clause (b) of paragraph I; (4) that the detenu had utilised the foreign ex- 
change in the said bank account for buying properties in India from persons 
who desired payments in foreign currency in full or in part, which is contained 
in clause (c) of paragraph I; and (5) that, by those activities, the detenu had 
been abetting others to smuggle goods, which is contained in the latter part of 
paragraph I. As the arguments progressed, the learned Advocate-General 
Mr. Adik was, however, obliged to alter his position on this point once again 
and ultimately accepted the stand taken by the petitioner from the very be- 
ginning, that it is only paragraphs II, Hil and IV in the notice dated October 
5, 1974 that contained the grounds of detention. In view, however, of the 
categorical position taken up by the detaining authority in his own affidavit in 
reply that paragraphs II, III and IV are merely illustrative of what is contain- 
ed in paragraph J, I see no reason why this peition should be decided on any 
other footing, since respondent No. 1 would be the best‘ person to state what 
was in his mind when he made the detention, order. 

On that footing, the petition must succeed because paragraph I 
of the notice dated October 5, 1974 is so vague that, in my opinion, it is no 
ground at all. To use the language of Kania C.J. in Atmaram’s case referred 
to above, it cannot possibly be said that it contains the materials on which the 
detention order was made, for it merely sets out in clauses (a), (b) and (e) 
thereof, the inferences drawn by the detaining authority. If paragraphs II, 
IIT and IV were not there at all in the grounds furnished to the detenu, there 
would be no material whatsoever to support what is contained in paragraph I 
thereof. In giving, in paragraphs II, III and IV, some instances or illustrations 
of what he has stated in paragraph I, the detaining authority has really given 
some material in support of the statements contained in paragraph I. In my 
opinion, the words “incidents indicating’’ in the concluding part of paragraph 
I of the notice dated October 5, 1974, as well as the word ‘‘illustrative’’ used 
by detaining authority himself in paragraph 14 of his affidavit in reply, and 
the specific denial in paragraph 18 of that affidavit of the allegation that the 
‘only grounds’’ were those referred to in paragraphs IJ, HI and IV of the 
said notice, clearly show, as a matter of plain language, or at any rate by neces- 
sary implication, that there is other material by way of instances or illustra- 
tions of the activities mentioned in paragraph I, which are known to the de- 
taining authority and on which also he may have based the detention order. 
Since the detaining authority has not disclosed in the grounds furnished to the 
detenu any of the other instances or illustrations of the activities of the detenu 
known to the detainine authority which are really the grounds of his deten- 
tion and which may have operated on the mind of the detaining authority, the 
detenu would have no opportunity of making a representation against the 
same, and the detention order must, for that reason, be struck down. 

Even if I am wrong in the view taken by me above, viz., that this petition 
must be decided on the footing of the wording of the concluding part of para- 
graph I and on the strength of the statements contained in the affidavit in 
reply filed by respondent No. 1 that paragraphs H, WI and IV are merely 
illustrative of what is stated in paragraph I, and even if I were to decide 
this petition on the footing of the position ultimately acceded to by Mr, Adik 
that paragraphs I, III and IV alone contain the grounds on which the deten- 
tion order was made, in my opinion, the detention order would still be bad. 

I must, on that footing proceed to discuss each of the grounds contained in 
the said paragraphs H, III and IV. As far as the ground contained in para- 
graph II of the said notice dated October 5, 1974 is concerned, Mr. Sen has 
contended, (a) that the said ground is non-existent, because, (i) it is now a 
position admitted in the affidavit in reply that the parcel .of emeralds mention- 
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ed therein came not from Japan but from Brazil, (ii) that the said parcel was 
not grossly undervalued, and (iii) that it is now also admitted in the affidavit 
in reply that the said parcel has not yet been confiscated by the Bombay Customs 
as stated therein; (b) that the said ground is stale because it relates to some- 
thing which occurred in January 1969, over five years before the detention 
order in the present case was made; and (c) that the said ground has no rele- 
vance on the question as to whether the detenu is at present smuggling goods 
or abetting the smuggling of goods. In regard to his contention that the said 
ground is a non-existent ground, Mr. Sen has relied on three cases to which I 
must now refer. The first of them is the decision of the Supreme Court in the 
case of Mots Lal v. State of Bihar3 in which the State conceded that the name 
of the person given in ground (d) as Kishun Bhagat of Gulab Bagh was a 
mistake for Kishun Bhagat of village Kishunpur, and that the same was a 
typographical mistake in mentioning the name of the purchaser in the grounds 
supplied to the detenu. In regard to that, the Supreme Court held (para. 6) 
that the said explanation was a curious explanation, that quite clearly the ap- 
pellant could not have made any representation in respect of the new allegation 
levelled against him, and that the ground mentioned in the said clause (d) 
must, therefore, be held to be non-existing. In the case of In re Shotlen Dey® 
the position was that it was stated in the grounds of detention furnished to the 
detenu that he was inciting a section of labourers of ‘‘Tata Air India, Bom- 
bay’’ to use violence against the officers of Tata Air India, and indulged in acts 
of sabotage. It was not disputed that there was no such company in existence as 
“Tata Air India,” and what the Police Commissioner stated in the case was 
that he used that expression because, according to him, the Air India Ltd. be- 
longed to the Tatas, and he submitted that this error was very slight and had 
caused no prejudice to the detenu, as the detenu knew exactly what was being 
intended. A Division Bench of this Court, in making the Rule absolute and 
setting aside the detention order, took the view that the emphasis was not so 
much on the accuracy, or on the nature or extent of the error, but the emphasis 
was on the state of mind of the detaining authority, and if the state of mind 
of the detaining authority disclosed that he had been casual in his approach 
and that he had-not applied his mind with that diligence which was necessary 
when the liberty of a subject was being taken away, the Court must interfere 
and set the detenu at liberty. An argument similar to that which was advanced 
in the said case was urged by the learned Advocate-General Mr. Adik in the 
present case viz., that the mention of Japan as the country from which the 
parcel of emeralds had come instead of Brazil was a mistake which was trivial 
and had caused no prejudice to the detenu. That contention of the learned 
Advocate-General cannot be accepted for, as stated by this Court in In re 
Sholen Dey’s case, it is not so much a question of the triviality of the error or 
of prejudice, as a question of the non-application of mind or casnalness of ap- 
proach on the part of the detaining authority in making such a statement and, 
accepting Mr. Sen’s contention that this ground is non-existent, the detention 
order in the present case must ‘be struck down. 


As far as Mr. Sen’s contention that this ground must also be held to be non- 
existent by reason of the fact that the goods have not yet been confiscated by 
the Bombay Customs as wrongly mentioned in the said ground, is concerned, 
there is a decision of the Supreme Court which, in my opinion, is very much 
in point, and that is the decision in the case of Rameshwar Lal v. State of 
Bihar! in which the fourth ground spoke of a pending case in which the ap- 
pellant before the Supreme Court was said to be on bail, whereas in point of 
fact the appellant had been tried for that offence and acquitted five months 
before the grounds were furnished to the detenu. In regard to that, the 
Supreme Court took the view (para. 8) that the said fact showed that due care 


5 Hoe A.LR. S. C. 1509. 7 [1968] A. I.R.S. C, 1808, 
6 (1948) 50 Bom. L.R. 596. 
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and attention was not being paid to such matters as detention without trial, 
that if the appellant in the said case had been tried and acquitted, the Govern- 
ment was required to study the judgment of acquittal to discover whether all 
those allegations had any basis in fact or not, and that, in any event, even if 
there was no need to consider the result of the case the case could not be refer- 
red to as a pending case. The position in the present case is exactly the con- 
verse, in so far as what is a pending case has been referred to as a concluded 
case resulting in confiscation, but there is no reason why the principle under- 
lying the decision in Rameshwar Lal’s case should not be directly applicable to 
this contention of Mr. Sen. In my opinion, the statement contained in the con- 
eluding part of paragraph II that the parcel of emeralds had been confiscated. 
by the Bombay Customs authorities is a statement of fact which might very 
well have had an impact on the mind of the detaining authority in so far as it 
would show that appropriate authorities like the Customs who were seized of 
the matter, had found that the detenu had smuggled emeralds into the country 
far in excess of their real value. This mistaken statement 1s, therefore, in my 
opinion, a very important one which proves the contention of Mr. Sen on behalf 
of the petitioner that the ground stated in paragraph I is a non-existent 
ground. As far as the question of gross undervaluation is concerned, it is true 
that in the show cause notice originally issued by the Customs authorities the 
value of the parcel of emeralds had been stated as Rs. 6,35,000 whereas in a 
subsequent show cause notice it was stated as Rs. 1,10,500, and that inspite of 
repeated demands, the matter of valuation was not gone into by the 
Customs authorities. It is true that on a subsequent valuation by the panel 
appointed by the Precious Stone Emeralds Exports Association, the 
value of the said parcel of emeralds was determined as being between Rs. 77,670 
and Rs. 90,310 within which figures the actual valuation made by the detenu 
which was Rs. 81,903 would clearly fall. I do not, however, propose to proceed 
on the point of valuation for the purpose of showing that the ground con- 
tained in paragraph II is a non-existent ground, for the simple reason that even 
on the reduced value which had already been arrived at by the Customs before 
the detaining authority passed the detention order, the statement of gross un- 
dervaluation might still be justified, though, of course, to a much lesser extent. 
Moreover, as the Secretary of the Precious Stone Importers & Exporters’ 
Association stated in his letter dated August 10, 1971, there were bound to be 
differences in the value of precious stones as determined by different persons at 
different times. I, therefore, do not propose to decide the non-existence of the 
ground contained in paragraph II on the footing of the valuation of the said 
parcel. 


It was next sought to be contended by Mr. Sen that this ground being in 
regard to something which transpired as far back as January 1969, is a stale 
ground on which the detaining authority could not possibly come to any of 
the conclusions to which he was required to come under the provisions of 
s.3(c) of the MISA. The objection on the ground of staleness is merely another 
facet of the vice of irrelevance, for what is far removed in point of time ean- 
not be relevant for the purpose of arriving at the satisfaction required by the 
statute. On the question of staleness, Mr. Sen referred to several decisions, 
to three of which I may briefly refer. In the case of Lakshman Khatik v. State 
of W.BS all the grounds of detention related to the month of August 1971, 
and the detention order was passed in March 1972. The Supreme Court took 
the view (paras. 4-5) that though mere delay in the passing of a detention 
order was not conclusive, the Court had to see the type of grounds given and 
consider whether such grounds really had weight with the detaining authority 
seven months later in coming to the conclusion that it was necessary to detain 
the petitioner to prevent him from acting in a manner prejudicial to the main- 
tenance of essential supplies of foodgrains. The Supreme Court took the’ view 


8 [1974] A.LR. S.C. 1264. 
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that the petitioner must succeed on the ground that it did not appear that the 
District Magistrate could have been, in the circumstances, satisfied that it was 
necessary to pass that detention order. The legal position as formulated by 
the judgment in.thigs case and by other decisions of the Supreme Court (e.g., 
Golam Hussain v. Police Commr., Calcutta’) therefore, is that staleness by it- 
self does not invalidate a detention order. A detention order may, however, 
be invalidated by staleness if, having regard to the nature of the activities 
mentioned in the grounds furnished to the detenu, no reasonable man could 
have been satisfied that the detention of the person was necessary with a view 
to prevent him from acting in a similar manner. In other words, there must 
be ‘‘a live link’’ or a rational connection between the activities set out in the 
grounds and the purpose of the detention, and whether delay in the making 
of a particular detention order snaps that connection or not depends on the 
nature of the activities stated in the grounds of detention in that case. To put 
it in another way, the detaining authority must exercise the anticipatory juris- 
diction conferred on it by the MISA on the basis of what may be called the 
connected past. That is why Kania C.J. in the case of A. K. Gopalan v. The 
State stated that for preventive detention action must be taken on ‘good 
suspicion’’. In the case of Nagen Murmu v. State of W. B.1! the delay in 
regard to one of the grounds was of two years, and the view taken was (para. 2) 
that the impugned order was far too remoto for the purpose of raising a rational 
and reasonable inference of any apprehension of a repetition of such an act 
so as to justify the petitioner’s detention. It may be mentioned that the 
ground in question in that case referred to the petitioner therein having gone 
along with 200 others armed with guns, bows and arrows, and shot a person 
dead and looted his valuables and cash. In yet another case before the 
Supreme Court, viz., Sushanta v. State of W. B.P the staleness complained of 
was of a period of three years, and the Supreme Court took the view (para.29) 
that the ground in question was not reasonably proximate in time, in so far 
as it related to an incident of misappropriation which had occurred in the year 
1965, whereas the detention order was made in the year 1968, and that the 
detention order could not, therefore, be upheld and had to be set aside. On 
these authorities, there can be no doubt that the delay of over five years in the 
making of the Detention Order in the present case in respect of the ground 
stated in paragraph IT of the notice dated October 5, 1974 which arose as far 
back as January 1969 would not be justified, if it stood alone. If, however, 
the detaining authority was able to show that the ground stated in paragraph 
II, taken along with the other grounds disclosed to the detenu, manifested a 
chain of activities with a certain amount of continuity, the position might, of 
course, be different. That, indeed, was the attempt which the learned Advo- 
eate-General Mr. Adik made in the present case, but, I am afraid, he has wholly 
failed in that attempt, for the other grounds which have been stated in para- 
graphs HI and IV are themselves invalid in law for the reasons hereafter stated. 
There is, therefore, no question of this being one of the grounds in a continuous 
chain of activities extending upto a reasonably proximate point of time. The 
third limb of Mr. Sen’s argnment on this point, viz., that the ground stated 
in paragraph IT of the notice dated October 5, 1974 has no relevance for the 
purpose of showing that the detenu is at present smuggling or abetting the 
smuggling of goods is acually another facet of the same contention of staleness 
urged by him. If, by that argument, Mr. Sen wants the Court to hold that 
the facts stated in paragraph II would have no relevance, even otherwise, on the 
question of smuggling or abetting the smuggling of goods, I do not accept that 
contention. I have, therefore, come to the conclusion that Mr. Sen’s contention 
that the ground contained in paragraph II is a non-existent ground, and that 


9 pora] A.LR. S.C. 1886, para. 5. 11 [2972] A.LR. S.C. 844. 
10 [1950]S.C.R. 88, at p. 121. 12 [1969] A.LR. S.C. 1004. 
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it is stale and could not possibly form any rational basis of the satisfaction of 
the detaining authority for issuing the detention order, must be accepted. 


That brings me to the ground stated in paragraph HI of the notice dated 
October 5, 1974. It is the contention of the petitioner that the remittances 
mentioned in the said ground were legitimate remittances openly received by 
detenu’s-minor sons, wife and other relations under the National Defence Re- 
mittance Scheme which was brought into force at the time of the emergency 
due to the first Pakistan War. The illegitimate receipt of remittances cannot 
be an act prejudicial to the conservation of foreign exchange, and it is precisely 
for that reason that in the concluding part of paragraph III it is stated that 
it was ‘‘the holding’’ of foreign exchange abroad by the detenu that was in 
contravention of the provisions of the Foreign Exchange Regulation Act. 
After taking instructions during the luncheon recess, the Advocate-General 
Mr. Adik made a statement that it was open even to a foreigner to make re- 
mittance to persons in India under the N.D.R. Scheme. It would, therefore, for 
instance, be open to an Indian to borrow money from a foreigner abroad by get- 
ting remittances under the N.D.R. Scheme in order to obtain the very substan- 
tial benefits resulting from import entitlement under that Scheme. There is, in 
the present case, however, no material whatsoever to show from what fund or 
bank those remittances were made, by whom they were made, from which country 
or town they were made, when they were made, or what were the amounts there- 
of, or the currency in which the same were made. There is merely a statement 
that the remittances were made from the Union Bank of Switzerland, Geneva, 
and not that they were made out of an account held by the detenu in the Union 
Bank of Switzerland at Geneva. Indeed, in the course of arguments, I asked 
the Advocate-General Mr. Adik whether that was his contention, and he stated 
that it was not the contention of the detaining authority that it was out of the 
account of the detenu in the said bank that the said remittances had been made. 
Indeed, Mr. Adik sought refuge only in one thing and that was the power con- 
tained in s. 8(2) of the MISA, as well as in art. 22(6) of the Constitution not to 
disclose any fact which the authority ‘‘considers’’ to be against the public inte- 
rest to disclose. The first question that arises, therefore, is what is it that the 
detaining authority has, in the present case, considered to be against the public 
interest to disclose in regard to the ground which I am now considering. A 
reference to paragraph 16 of the affidavit in reply filed by respondent No. 1 
‘shows that protection from disclosure is claimed by the detaining authority 
under these statutory provisions only in respect of the ‘‘source’’ of his infor- 
mation. It was, however, open to the detaining authority to furnish particulars 
in the ground of detention in question in respect of the several matters stated 
by me above, without disclosing the source from which he obtained that infor- 
mation. In view of the statement contained in paragraph 16 of the affidavit in 
reply, I am afraid, the protection sought by the detaining authority under the 
provisions of s. 8(2) of the MISA, as well as art. 22(6) of the Constitution is 
not available to him in regard to this ground. Unless those particulars were 
furnished to the detenu in that ground of detention, it would be impossible for 
the detenu to make any representation against the same to the appropriate 
authorities. J have, therefore, no hesitation in holding that the ground contain- 
ed in paragraph III is vague and, under the circumstances, the said ground is 
no ground at all. In that connection, several authorities were cited before us 
by Mr. Sen, and a couple of them also by the learned Advocate-General Mr. Adik, 
to some of which I will briefly refer. In the case of Mots Lal v. State of Bihar 
to which I have already referred in another context, the name of the shopkeeper 
to whom the appellant was said to have sold match-boxes and soap at higher 
prices than those fixed for those commodities was not mentioned, and neither 
the prices fixed, nor the prices at which the appellant was said to have sold the 
match-boxes and soap were mentioned. Jn regard to the contention of vague- 
ness on that score, the Supreme Court observed (para. 5) that the futility of 
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making a representation against an unknown man in respect of an unspecified 
price can easily be imagined, and it would, therefore, give no opportunity to the 
appellant to make a representation tò the Advisory Board. Moreover, the ap- 
pellant in the said case had definitely averred that the Government had neither 
fixed the sale price of match-boxes or soap, nor it had any power to do so, and 
that averment was not controverted by the State, and the Court, therefore, held 
(para. 4) that the said ground was vague and the impugned order of 
detention could not be sustained. In the case of Rameshwar Lal v. State of 
Bihar, which has also been cited by me earlier in another context, the first and 
the fifth grounds related to the blackmarketing and smuggling of foodgrains in 
conjunction with certain named persons, but no facts were mentioned and no 
instance cited, except one. It was also not clear in connection with the fifth 
ground as to who was the person who actually smuggled foodgrains into West 
Bengal. On those facts, the Supreme Court took the view (paras. 10-12) that 
the said two grounds were vague, and that where even some of the grounds 
were found to be non-existing or cancelled or not sufficiently precise and did 
not furnish details for the purpose of making an effective representation, the 
detention can be questioned. In the said case the Supreme Court, therefore, 
held the detention order to be illegal and ordered the detenu to be released. 
In the ease of Chaju Ram v. State of J? & K.% the grounds charged the detenu 
with having conspired with some leaders of Democratic Conference and having 
incited landless people of a named Tehsil to forcibly occupy the land comprised 
in Nandpur Mechanised Farm and to have persuaded them to resist violently 
any ‘attempt to evict them. No details of the leaders of the Conference or of 
the persons incited or the dates on which the detenu conspired or incited the 
squatters or the time when such Conference took place, were, however, men- 
tioned. The Supreme Court took the view (para. 10) that it would be impos- 
sible for anybody to make a representation against such grounds, and that 
those grounds, on the authorities of that Court which were too numerous to be 
cited, must be held to be vague. The Supreme Court held that on both the 
twin grounds, viz., that the detenu was deprived of his right to make a re- 
presentation, and also because the grounds in themselves were very vague, it 
must be held that there was no compliance with the law as laid down in the 
relevant statute, and ordered that the detenu before it should be released. The 
` Advocate-General Mr. Adik did not point out any feature which would distin- 
guish any of the decisions relied upon by Mr. Sen from the present case. Inm- 
deed, he did not deal with them, but merely sought to rely upon two other deci- 
sions of ihe Supreme Court. The first of them was the decision in the case of 
the State of Bombay v. Atmaram which I have already referred to in connection 
with the definition of the term ‘‘grounds’’ but, I am afraid, the said case is 
clearly distinguishable, for the observations in the judgment therein are pre- 
faced (at page 445) by the condition that the grounds were themselves ‘‘not so 
convincingly irrelevant and incapable of bringing about satisfaction in any 
rational person’’ as to invalidate the detention order by reason thereof. It is 
only on the basis that the grounds before the Court in the said case were not 
incapable of bringing about the satisfaction of any rational person that the 
Supreme Court went on to consider the arguments advanced before it, and 
observed (also at page 445) that while there was a connection between the obli- 
gation on the part of the detaining’ authority to furnish grounds and the right 
given to the detained person to have the earliest opportunity to make the re- 
presentation, the test to be applied in respect of the contents of the grounds 
for the two purposes was quite different; for the first, the test being whether 
it was sufficient to satisfy the authority concerned, and for the second, the test 
being whether it was sufficient to enable the detained person to make the re- 
presentation at the earliest opportunity. I am afraid, the observations in the 
said judgment can be of no avail in a case like the present one, in the view 
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which we have taken viz., that the grounds are incapable of bringing about the 
satisfaction of any rational person. The Advocate-General also relied upon 
the decision of the Supreme Court in the case of Lawrence D’Souza v. Bombay 
State! in which it was held (at p. 993) that the fact that the detenu had made 
no application for particulars in respect of the grounds in question was a cir- 
eumstance which might well be taken into consideration in deciding whether 
the ground could be considered to be vague. Apart from the fact that the 
said case was a very gross one relating, as it did, to espionage activity at a 
time when relations between the Governments of India and Goa on the affairs 
of Goa were somewhat delicate, the position as laid down by the judgment in 
the said case is well-explained in a very recent decision of the Supreme Court, 
and that is, in the case of Prabhu Dayal v. Dist. Magistrate, Kamrup,) in the 
following terms (para. 65, p. 198): 


“If a ground communicated to the detenu is vague, the faot that the detenu could have, 
but did not, ask for further particulars is immaterial. That would be relevant only for con- 
sidering the question whether the ground is vague or not.” 


Having regard to the authorities discussed by me and the principles laid down 
therein, I have no hesitation in holding that the ground contained in paragraph 
IIT of the notice dated October 5, 1974 is lacking in particulars and is vague, 
and as such has afforded no opportunity to the detenu to make any representa- 
tion, and is, therefore, not a ground on which any rational person could have 
been. satisfied that the detention order in the present case should be made. 


That brings me to the ground contained in para. IV of the said notice dated 
October 5, 1974, relating to the purchase of a property at Malabar Hill which 
was later developed into huge skyscrapers called ‘‘Grand Paradi Apartments’’, 
in respect of which the detenu was alleged to have paid the money partly in 
foreign exchange from his secret holdings. First and foremost, it must be 
stated that though the ground mentions the year 19738, it can hardly be dis- 
puted that it relates to what happened in the year 1971 in so far as it relates 
to an agreement for sale as well as a conveyance which were both executed in 
the year 1971. As far as this ground is concerned, Mr. Sen on behalf of the 
petitioner contended that it is also very vague, for it does not state how much 
was paid, where it was paid, how it was paid, from what fund or account it 
was paid, and the extent to which it was partly paid in foreign exchange. 
Mr. Sen also contended that this ground is stale in so far as it relates to what 
transpired over three years prior to the date of the detention order. He has 
further stated that it has no connection at all with the question of abetment of 
smuggling, as was sought to be stated by respondent No. 1 in paragraph 17 of 
his affidavit in reply. There is no material whatsoever placed before the Court 
to show that the purchase of the said property, even assuming that the same 
was at an undervalue, had anything to do with the payment of a part of the 
price abroad in foreign exchange out of the secret holdings of the detenu. The 
learned Advocate-General Mr. Adik no doubt contended, relying again on 
s. 8(2) of the MISA as well as on art. 22(6) of the Constitution, that it was not 
considered in the public interest for the detaining authority to disclose the 
same. However, in respect of this ground also, as in respect of the ground 
contained in paragraph III, a reference to the concluding sentence of para- 
graph 17 of the affidavit in reply of respondent No. 1 shows that he has claim- 
ed protection from disclosure only in regard to the ‘‘source’’ of the informa- 
tion, with the result that those statutory provisions can be of no avail to him. 
It is only that which the detaining authority ‘‘econsiders’’ to be against the 
public interest to disclose that is protected from disclosure by those provisions. 
Even though the detaining authority need not have disclosed the source of his 
information, he should have shown to the Court that he had some material 
to connect the purchase of the property in question in Bombay, with some foreign 
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exchange holdings of the detenu out of which the part of this price was paid. 
It is true that the Court would not be concerned with the sufficiency of that 
material which is a matter of the subjective satisfaction of the detaining autho- 
rity, but the Court is entitled to inquire whether there was any material at 
all before the detaining authority to arrive at the satisfaction which the statute 
requires. In paragraph 17 of the affidavit in reply of respondent No. 1 some 
sort of attempt is made to connect the ground stated in paragraph IV with 
the alleged bank’ accounts of the detenu abroad out of which remittances are 
alleged to have been made by him under the N.D.R. Scheme, but there is not 
a vestige of material placed before the Court on which the detaining authority 
could possibly have been satisfied that there was any connection between the 
two. I have, therefore, come to the conclusion that the ground stated in para. 
IV must also fail on account of the vice of vagueness. In my opinion, it 
is a ground which is further affected by the infirmity of: being stale, in so 
far as it relates to what transpired over three years ago, and having regard to 
the fact that the detaining authority has not been able to establish any chain 
of activities which would make it relevant for the purpose of the satisfaction 
which it is required to arrive at under the MISA. The statement contained 
in paragraph 17 of the affidavit in reply that by making payments in foreign 
exchange abroad for buying properties in India, the detenu has abetted those 
who . smuggled goods is, to say the least, incomprehensible, for there is no 
material whatsoever on the basis of which any connection between the vendors 
of the said property and the smuggling of goods could be even suggested. In 
my opinion, the mere fact that the said purchase by the detenu may be at an 
undervalue cannot, by itself, be made the foundation of building up the entire 
edifice of the detention order on this ground, for no rational person could 
possibly be satisfied that it involved any action prejudicial to the conservation 
of foreign exchange, or that it involved any smuggling or abetment of smug- 
gling, or any dealing with smuggled goods, within the terms of s. 3(c) of the 
MISA. 

In the result, I hold that each of the grounds contained in paragraphs IT, 
III and IV of the notice dated October 5, 1974 are bad for the reasons stated 
above, and even if the said paragraphs of the notice dated October 5, 1974 are 
construed as containing the grounds of detention, as the petitioner contended 
from the beginning and the Advocate-General Mr. Adik ultimately conceded, 
the detention order is still bad and would have to be struck down. I cannot 
help stating that, in this case, the Advocate-General Mr. Adik had hardly any 
answer to most of the contentions of Mr. Sen who appeared for the petitioner. 
It may, at this stage, be mentioned that it is too well-settled by authorities too 
numerous to be cited that even if one of the grounds on which the detention 
order is based is bad in law, the entire detention order must be struck down, 
as it would not be possible for the Court to predicate which of the grounds 
operated on the mind of the detaining authority in making the detention order. 
In support of that proposition, I may only refer to four recent authorities, 
and they are in the cases reported in Mots Lal v. State of Bihar, para. 12; 
Rameshwar Lal v. State of Bihar, paras. 7 and 12; Sushanta v. State of W. B., 
para. 4; and Biram Chand v. State of U.P.,' paras. 12-13, all of which, except 
the last one, have already been referred to above in other contexts. In the 
result, I would make the rule absolute in terms of prayer (a) of the petition. 


Per Gandhi J.: I agree. 


By the Court: Rule absolute in’ terms of prayer (a) of the petition. We 
direct that the detenu be set at liberty forthwith. 


Rule made absolute. 
16 [1974] A.LR. S.C. 1161. 
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ORIGINAL CIVIL. 


Before Mr. Justice Kania. 
PANDURANG SAWALARAM DHURAT v. C.P. GODSE.* 


Bombay Police Act (Bom. XXL of 1951), Secs. 33 (1) (wa), 32 (2) (ï)}—Rules for Licensing and 


Controlling Places of Public Amusement (other than Cinemas) and Performances for Public 
Amusement, including Melas and Tamashas, 1960, RR. 138, 139, 2(b), (j), 116,117, 122, 137 
—Section 33 (1) (wa) of Bom. Act XXII of 1951, whether suffers from vice of excessive dele- 
gation—Rulcs 138 and 189 whether offends art.19, Constitution of India—User of two different 
words in section or Rule, effect of —Constitution of India, ari. 19. 


Section 88(1) (wa) of the Bombay Police Act, 1961, isnot void because of the vice of excessive . 
delegation of legislative power. The character of the Bombay Police Act, its preamble and 
its provisions furnish guidelines for the exerofse of the rule making power under the section, 

Hamdard Dawakhana v. Union of India,’ M/s. Devi Das v. State of Punjab, Harishankar 
Bagla v. The State of Madhya Pradesh? and Jyoti Pershad v, Administrator for the Union 
Territory of Delhi,* referred to. 


The fact that rule 188 of the Rules for Licensing and Controlling Places of Public 
Amusement (other than Cinemas) and Performances for Public Amusement, including 
Melas and Tamashas, 1960, does not provide for any reasons being recorded or communi- 
cated to the applicant for a deletion or modification in the soript ordered by the Stage 
Performances Scrutiny Board and the fact that the said Rule does not provide for an 
opportunity being given to the applicant to be heard before a deletion is decided upon by 
the Board, and also the fact that both Rules 138 and 189 do not confer any right of 
appeal against an adverse decision of the Stage Performances Scrutiny Board nor do they 
provide for any directions for the preservation and promotion of art are all relevant con- 
siderations while considering whether these Rules constitute an unreasonable restriction 
on the fundamental right of the applicant under art. 19(Z)(a) of the Constitution of India. 
In view of these considerations both Rules 188 and 189 of the Rules for Licensing and 
Controlling Places of Public Amusement (other than Cinemas) and Performances for Public 
Amusement, including Melas and Tamashas, 1960, are void as they contravene the rights 
guaranteed under art. 19(1)(a) of the Constitution of India. 


K. A. Abbas v. Union of India,’ relied upon. 


K. L. Gupta v. Municipal Corp.,* distinguished. 


Bennett Coleman Co. v. Union of India,’ The State of Madras vw. V.G. Row,® Saghir Ahmad 
v. Dhe State of U. P., Kantilal Babulal & Bros. v. H.C. Patel, Siate of M. P. v. Champalal,™ 
Kishan Chand v. Commr. of Police, State of Gujarat v. Krishna Cinema, Raman and Raman 
Ltd. v. State of Madras A. K. Kraipak v. Union of India," J agdish Pandey v. Chancellor, 
Bihar University,” Madan Gopal Agarwal v. District Magistrate, Allahabad," Union of India 
v, J. N. Sinha,” Chandrakant v. Jasjit Singh,” Travancore Rayons v. Union of India, and 
Virendra v. The State of Punjab,” referred to. 


Where two different words are used in a single Rule or in a single section of an enactment, 
normally speaking, it should be assumed that the two words have different connotations. 


The Member, Board of Revenue v, Arthur Paul Benthall®, applicd. 
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Tee facts appear in the judgment. 


` Ashok H. Desa, with Martand A. Shringarpure, instructed by Nanu Hor- 
musjt & Co., for the petitioner. 
E.J. Joshi, instructed by Little & Co., for respondents Nos. 1 to 14. 
A.M. Shah, instructed by Nanu Hormusji & Co., for respondent No. 15. 


KAN J. The dispute in this petition centres around a controversial Mara- 
thi play going under the somewhat prosaic title of ‘‘Sakharam Binder”. The 
petitioner is, the proprietor of Messrs. Welcome Theatres and is a producer 
of plays. Respondent No. 1 is the Chairman, respondent No. 2 is the Secre- 
tary and respondents Nos. 3 to 12 are the members of the Stage Performances 
Scrutiny Board (hereinafter referred to as ‘‘the Board’’) constituted under 
the Bombay Police Act, 1951 (hereinafter referred to as ‘‘the said 
Act?) and the Rules for Licensing and Controlling Places of Public Amuse- 
ment (other than Cinemas) and Performances for Public Amusement, includ- 
ing Melas and Tamashas, 1960 (hereinafter referred to as ‘‘the said Licensing 
Rules’’). Respondent No. 13 is the Commissioner of Police, Bombay, who is 
the licensing authority for the performance licences under the said Licensing 
Rules. Respondent No. 14 is the State of Maharashtra and respondent No. 15, 
the author of the play, is a well-known Marathi litterateur and has written 
several plays in that language. 

In November 1971 respondent No. 15 wrote the play ‘‘Sakharam Binder’’. 
The play centres around three main characters viz. Sakharam himself and two 
. women, Laxmi and Champa. It may be useful to set out briefly the outline 
of the play. The main character of the play, he can hardly be called a hero, 
is Sakharam himself. He is a coarse but forceful person. His character seems 
to have a very few redeeming features except frankness, which probably bor- 
ders on bluntness. His character is marked hy a degree of insensibility to the 
feelings of others. At the beginning of the play he is shown accompanied by 
a woman, Laxmi, an emaciated figure, whom he is bringing into his house. He 
is giving her a stern lecture and laying down the exact terms on which she will 
be staying with him in his house, including a term that she will have to be like 
a wife to him. Laxmi is in no condition to object to any of the terms and 
settles down in his house. She is shown as a woman steeped in traditional 
morality and unceasingly doing the household chores. There is friction bet- 
ween her and Sakharam at the time of Ganapati festival, because she objects 
to the participation of Sakharam’s friend, Dawood, a Mohamedan, in the arts. 
Sakharam beats her up. Their relations deteriorate and she has to leave the 
house. 

In the next Act, Sakharam is shown bringing into his house another woman, 
Champa, who is certainly a more vibrant and earthy being than Laxmi. Al- 
though he gives the same lecture to her she hardly pays any attention. In the 
next scene Champa’s husband enters the house and is badly beaten by her. She 
then drives her husband out of the house. There is a scene in which 
Sakharam is shown trying to approach Champa when she is asleep and wakes 
her up. Champa tries to resist him but submits when given a threat of being 
thrown out of the house. She is, however, able to submit to him only under 
the influence of drink. Laxmi, who had left the house of Sakharam, has been 
driven out by her nephew with whom she had gone to stay, and tries to come 
back to the house of Sakharam, but is driven out by him. In the third Act 
Laxmi is taken in the house by Champa. However, because of Laxmi’s pre- 
sence in the house it is suggested that Sakharam loses his ability to have rela- 
tions with Champa, who taunts him. Sakharam tries to drive Laxmi out of 
the house and beats her. At this stage, Laxmi tells him that Champa is earry- 
ing on with his friend Dawood. Sakharam storms out of the house, comes back, 
and strangles Champa. On doing this all strength drains out of him. In the 
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concluding scene he is shown passively watching Laxmi digging the ground 
with a shovel to hide the body of Champa. 

On November 17, 1971 the petitioner as the intended producer of the play, 
submitted the script of the play to the Board. At a meeting of the Board held 
on February 17, 1972, the petitioner was heard through his representative, the 
director Kamlakar Sarang, and respondent No. 15. On March 4, 1972 the 
Board issued a certificate of suitability directing that certain specific words 
should be dropped and certain scenes presented after due caution with regard 
to the matters set out therein. This certificate was valid only for the perfor- 
mances on the four given dates set out therein. The play was produced in Bom- 
bay in March 1972 and, as expected, it evoked a lively controversy. A number 
of dramatic critics and authors praised it and an equally large number con- 
demned it. The extracts from the reviews and letters in which the play is 
praised have been exhibited as exh. ‘‘B’’ to the petition and the extracts from 
the reviews and reports condemning the play have been exhibited as exh. 2 
to the affidavit in reply of M.P. Shirsat, Secretary of the Board, dated 
October 6, 1972. By another certificate of suitability, which is exh. ‘‘C’’ to 
the petition, some further performances of the play on given dates were per- 
mitted. It appears that on April 1, 1972 one Appasaheb Inamdar addressed a 
letter to the Board in which he roundly condemned the play and called in 
question the decision of the Board to grant a certificate of suitability to the 
play. This letter has been annexed-as exh. 1 to the further affidavit in reply 
of M.P. Shirsat dated October 25, 1972. On April 4, 1972 there was another 
meeting of the Board at which the reports of some of the members of the Board 
who had seen the play were considered. The letter of Appasaheb Inamdar 
was also placed before the Board. I shall come to the proceedings of this 
meeting in some detail a little later. At this meeting, a decision was taken, to 
ban the performance of the play, by a majority of the members and it was 
further decided that no certificate of suitability should be issued for further 
performances. On April 6, 1972 the petitioner received a letter from the 
Board to the effect that the Board had received a report that the play was 
grossly indecent and obscene and that the seript was unfit for public amuse- 
ment for the reasons set out in the letter. In that letter it was further stated 
that the Board had cancelled the certificate of suitability dated March 13, 1972. 

On April 7, 1972 the petitioner filed a petition in this Court being Miscel- 
laneous Petition No. 246 of 1972 impugning the decision of the said Board 
dated April 6, 1972. Certain interim reliefs were given to the petitioner. On 
April 18, 1972 the counsel for the respondents in that petition, who were subs- 
tantially the same as the contesting respondents herein, made a statement be- 
fore the Court that the Board had not finally decided the question regarding 
the issue of a certificate of suitability and that it would do so and inform the 
petitioner by May 5, 1972. On this assurance the petition was withdrawn. On 
April 28, 1972 the Maharashtra Times of that day carried the report of a state- 
ment made by respondent No. 7, who is a member of the Board, a few days ear- 
lier, strongly criticising the play. I shall come to this statement in some detail a 
little later. On April 29, 1972 at the request of the Board, the petitioner and the 
director, Kamlakar Sarang, attended the meeting of the Board held on that date. 
At that meeting the Board handed over to the director a paper containing an 
enumeration of thirty-three proposed cuts and asked the petitioner and the direc- 
tor as to why the said cuts should not be included as conditions in the certificate 
of suitability. The petitioner and the director asked for some time, to consider 
their position, which was given. On May 10, 1972 the petitioner submitted a 
note to the Board showing cause against the said proposed cuts. Some of the 
euts were tentatively and without prejudice accepted by the petitioner, and 
the Board, on the other hand, agreed to give up one deletion of a part of a 
scene. This happened at the meeting of the Board on May 20, 1972 at which 
the note of the petitioner dated May 10, 1972 was considered. The final deci- 
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sion was taken on May 23, 1972 and the impugned certificate of suitability was 
issued to the petitioner under which thirty-two cuts were imposed in the said 
script as conditions. A copy of this certificate is annexed as exh, ‘‘Hi’’ to the 
petition. Most of these cuts relate to deletion of certain words or expressions 
from the seript. But five or six of the cuts relate to deletions of certain parts of 
some scenes and condition No, 18 directed the deletion of the entire fourth 
scene of Act II of the play. 

At the hearing of the petition Mr. Desai, who appeared for the petitioner, 
challenged not only the certificate of suitability (exh. ‘‘H’’), but even certain 
provisions of the said Act and the entire Chapter XII of the said Licensing 
‘Rules referred to earlier. 

The first submission of Mr. Desai was that s. 83(/) (wa) of the said Act 
involved delegation of essential legislative functions on the Commissioner of 
Police or the District Magistrate or the Superintendent of Police, who are exe- 
cutive authorities, and was void because of the vice of excessive delegation. It 
was his further submission that as s. 3838(J) (wa) of the said Act itself was 
void, the Rules in Chapter XII of the said Licensing Rules, which were framed 
under the powers given by s. 33({/)(wa) of the Act were also void and of no 
legal effect. Before considermg the submissions of Mr. Desai in this connec- 
tion, it might be useful to set out the relevant portion of s. 33(1)(wa) of the 
said Act, which runs as follows: 


(1) The Commissioner with respect to any of the matters specified in this sub-section, 
the District Magistrate with respect to any of the said matters (except those falling under clauses 
(a), (6), (d), (db), (€), (g), (F), (©) and (u) thereof), and the Superintendent of Police with respect 
to the matters falling under the clauses afore-mentioned read with clause (y) of this sub-section, 
in areas under their respective charges or any part thereof, may make, alter or rescind rules or 
orders not inconsistent with this Act for— 

(wa) (Ð licensing or controlling, with such exceptions as may be specified, the musical, 
dancing, mimetic or theatrical or other performances for public amusement, including Melas 
and Tamashas; 

(tt) regulating in the interest of public order, decency or morality or in the interest of the 
general public, the employment of artists and the conduct of the artists and the audience at 
such performances; 

(iii) prior scrutiny of such performances by a Board appointed by the State Government 
for the purpose, either for the whole State or for the area concerned, or by an Advisory Com- 
mittee appointed by the Commissioner, or the District Magistrate in this behalf; 

(iv) regulating the hours during whioh and the places at which such performances may be 
given;” : 

There are certain provisos to s. 83(1) of the said Act, which are not material 
for the purposes of this petition. One of the effects of sub-s. (2) (#) of s. 33 
of the said Act is that the rules made under sub-s. (/)(wa) thereof are sub- 
ject to the previous sanction of the Government. It was the submission of 
Mr. Desai that the rule making power given under s. 83(/)(wa) of the said 
Act is unfettered and unguided. It is not even the general rule-making power 
for the purposes of the said Act. It was submitted by him that the said Act, 
as the preamble shows, has been enacted primarily for providing one common 
Police Foree and to introduce uniform methods regarding the working and 
control of the said Force. There is a reference in the preamble to the exercise 
of powers and performance of functions by the State Government and by the 
members of the said Force for the maintenance of publie order. Chapter II 
of the said Act deals with superintendence, control and organisation of the 
Police Force. Chapter IV, in which s. 33 finds place, deals with Police Regu- 
lations and certain miscellaneous powers. Chapter V deals with Special Mea- 
sures for Maintenance of Public Order and Safety of the State. Chapter VI 
deals with Executive Powers and Duties of the Police, Chapter VIL with Of- 
fences and Punishments and Chapter VIII with Miscellaneous provisions. It 
was urged by Mr. Desai that in s. 33(1) of the said Act itself there is no gui- 
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dance as to the purposes for which or the principles on which the rule-making 
power conferred thereunder has to be exercised. In s. 38(/) (wa), sub-clauses 
(4) and (ii) of the said Act there are no guidelines at all as to the manner in 
which the rule-making power thereunder has to be exercised. In Hamdard 
Dawakhana v. Union of India! a distinction has been made between conditional 
legislation and delegated legislation. The Supreme Court in that case has held 
that the Legislature having laid down the broad principles of its policy in the 
legislation can then leave the details to be supplied by the administrative autho- 
rity. In other words, by delegated legislation the delegate completes the legisla- 
tion by supplying details within the limits prescribed by the statute. It has been 
further observed that thus when the delegate has been given the power of making 
rules and regulations in order to fill in the details to carry out and subserve the 
purposes of the legislation, the manner in which the requirements of the statute 
are to be met and‘ the rights therein created to be enjoyed, it is an exercise/of 
delegated legislation. In that case, it was held that a portion of s. 3(d) of, ithe 
Drugs and Magic Remedies (Objectionable Advertisements) Act, 1954, exceed- 
ed the permissible limits of delegated legislation and was void on that ‘aeddunt. 
Section 3 of that Act imposed a restriction against any person taking part in 
the publication of any advertisement referring to any drug in terms ‘Which 
suggest or are calculated to lead to the use of that drug for the purposes set 
out therein and under el. (d) the restriction was made applicable to advertise- 
ments suggesting the use of that drug for the diagnosis, cure, mitigation, treat- 
ment or prevention of any venereal “disease or any other disease or condition 
which may be specified in rules made under the Act. It was observed that the 
Parliament had established no criteria, no standards and had not: pre- 
scribed any principle on which a particular disease or condition was 
to be specified in the Schedule under cl. (d) referred to above. It was held 
that the power of specifying diseases and conditions as given in s. 3(d): must, 
therefore, be held to be going beyond permissible boundaries of valid delegation. 


In M/s. Devt Das v. State of Punjab? it was held that s. 5 of the Punjab 
General Sales Tax Act, 1948, as it originally stood, conferred an uncontrolled 
power on the Provincial Government to levy, every year, on the taxable turn- 
over of a dealer a tax at such rates as the said Government might direct. Un- 
der the section the Legislature had practically effaced itself in the fixation of 
rates and hence the section was void on the ground of excessive delegation. The 
principle of excessive delegation has been set out in para. 15 of that judgment, 
It has been stated there that (p. 1901): 


‘The Constitution confers a power and imposes a duty on the legislature to make laws. The 
essential legislative fanction is the determination of the legislative policy and its formulation as 
arule of conduct. Obviously it cannot abdicate its functions in favour of another. But in view 
of the multifarious activities of a welfare State, it cannot presumably work out all the details to 
suit the varying aspects of a complex situation. It must necessarily delegate the working out of 
details to the executive or any other agency. Butthere isa danger inherent in sucha process of 
delegation. An over-burdened legislature or one controlled by a powerful executive may unduly 
overstep the limits of delegation. It may not lay down any policy at all; it may declare its policy 
in vague and general terms; it may not set down any standard for the guidance of the executive; 
it may confer an arbitrary power on the executive to change or modify the policy laid down by 
it without reserving for itself any control over subordinate legislation. This self effacement of 
legislative power in favour of another agency either in whole or in part is beyond the permissible 
limits of delegation. It is for a Court to hold on a fair, generous and liberal construction of 
an impugned statute whether the legislature exceeded such limits.” 


Now, in this connection, it must be remembered that it is not essential in every 
case ‘that the legislative policy must be found in the impugned section itself. 
It was submitted by Mr. Joshi, who appeared for respondents Nos. 1 to 14, 
that there is a policy underlying the Act, which would itself serve as a guide- 


1 [1960] A.I.R. S.C. 554. 2 [1967] A.I.R. S.C, 1895. 
B.L.R,—2, 
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line regarding the entire rule making power under s. 33 of the said Act, and 
that, even otherwise, there are enough guidelines in the said Act to show how 
the rule making power should be exercised. It was submitted by him that 
these guidelines can be found from the objects, purposes and the scheme of 
the said Act. In the preamble to the said Act there is a clear reference to the 
maintenance of the public order as one of the objects of the police force to 
which the said Act primarily relates. It was submitted by him that the guide- 
lines for the exercise of the rule making power can be gathered from the pre- 
amble to the said Act, the provisions thereof and the character of the Act 
itself, which is a Police Act. My attention has been drawn by Mr. Joshi to 
the decision in the leading case of Harishankar Bagla v. The State of Madhya 
Pradesh3 In that case, the impugned provision was cl. 3 of the Cotton 
Textile (Control of Movement) Order, 1948, promulgated by the Central Go: 
vernment under s. 3 of the Essential Supplies (Temporary Powers) Act, 1946. 
Under this clause every person was required to take a permit from the Textile 
Commissioner to transport cotton textiles. It was held that the preamble and 
the ‘body of the sections in the Essential Supplies (Temporary Powers) Act, 
1946} sufficiently formulate the legislative policy and the ambit and the cha- 
ractér of the Act is such that the details of that policy can only be worked out 
by delegating that power to a subordinate authority within the frame-work of 
that policy. It was held that s. 3 of the Essential Supplies (Temporary 
Powers) Act was not ultra vires the Legislature on the ground of delegation of 
legislative power because of the considerations I have referred to above. In 
Jyoti Pershad v. Administrator for the Union Territory of Deths* it has been 
held: that so long as the Legislature indicated in the operative provisions of 
the statute with certainty, the policy and purpose of the enactment, the mere 
fact that the legislation was skeletal or that every detail of the application of 
law to a particular case, was not laid down in the enactment itself or the fact 
that 4 discretion was left to those entrusted with administering the law, af- 
forded no basis either for the contention that there had been an excessive 
delegation of legislative power as to amount to an abdication by the Legisla- 
ture of its functions, or that the discretion vested was uncanalised and unguid- 
ed so as to amount to a carte blanche to discriminate. In view of these deci- 
sions it is clear that in determining the question of excessive delegation it 
should certainly be considered whether the preamble to the said Act and the 
provisions thereof furnish any guidelines to the exercise of the rule making 
power under s. 83 in general or s. 88(1)(wa) of the said Act in particular. 
The preamble to the said Act shows that the maintenance of public order is to 
be a guideline for the exercise of this rule making power. The same conclusion 
is reinforced by the provisions and character of the said Act, which is a 
Police Act, and deals with law and order. In view of these guidelines, in my 
view, there is no substance in the challenge to the provisions of s. 33(/) (wa) 
of the said Act on the ground of excessive delegation. I may mention at this 
stage that one of the contentions, to which I propose to come later, was that 
under these guidelines the rule making power under s. 33(/) (wa) (s) and (tii) 
of the said Act could be exercised only for maintenance of public order or of 
law and order and that it is not open under these clauses to frame rules for 
maintenance of decency or morality. This argument, however, in my view, 
touches the question of validity of the rules. The question in that connec- 
tion is, what is the ambit of the expression ‘‘publie order’? and whether it 
would include preservation of decency and morality. That question, however, 
as I have said, concerns the validity of the rules and not the section itself. 


The next branch of the argument of Mr. Desai related to the validity of the 
rules contained in Chapter XII of the said Licensing Rules. Before coming 
to the Rules in the said Chapter, it may be pointed out that under Rule 2(b) 


8 [1955] 1 S.C.R. 880. 4 [1962] 2 S.C.R. 125. 
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of the said Licensing Rules, the word ‘‘Board’’ has been defined as meaning 
the Board appointed by the State Government under sub-cl. (sst) of el. (we) 
of sub-s. (J) of s. 33 of the said Act viz. the Stage Performances Scrutiny 
Board. Incidentally the expression ‘‘Public Amusement Performance’’ has 
been defined under Rule 2(j) of the Licensing Rules as a performance of dramas, 
songs, dances, mimetics and similar other performances to which admission is 
not restricted exclusively to the members of any particular institutions. Chap- 
ter IX of the Licensing Rules relates to Performance Licences. Rule 116 
thereof provides that no person shall hold a musical, dancing, dramatic or 
other performance for public amusement unless and until he has obtained a 
Performanee Licence from the Licensing Authority to hold such performance. 
Rule 209 of the Licensing Rules provides that the Licensing Authority for the 
purpose of Chapter IX is the Commissioner of Police, Greater Bombay. 
Rule 117 provides that the application for a Performance Licence shall be 
made to the Licensing Authority and shall, inter aia, be accompanied, in the 
ease of performances which have written scripts, by a true copy of the certi- 
ficate of suitability of the script from the Board. There are further provisions 
in Rule 117 regarding the details to be furnished in the application for a 
Performance Licence, with which I am not concerned in this case. Rule 120 
confers on the Licensing Authority power to refuse a licence if he considers 
a play or a performance, inter alsa, to be indecent or of a scurrilous character 
or to contain offensive references to personalities or to wound the susceptibi- 
lities of any nation or followers of any religion. It sets out six heads of 
grounds, under which a licence can be refused and also confers power to refuse 
a licence in case the play or the performance is objectionable on any other 
ground. Rule 122, inter alia, provides that no person holding a Performance 
License shall permit or himself commit on the stage or any part of the audi- 
torium any profanity or impropriety of language, any indecency of dress, 
dance, movement or gesture. Chapter XII of the Licensing Rules, with which 
I am directly concerned, comprises Rules 187 to 145. Rule 187 pro- 
vides that any person who desires to hold or provide for any amuse- 
ment performance has to apply two months before the date on which such 
performance ,is to be held or provided for to the Chairman of the Board for 
the grant of a Certificate of Suitability, and that such application has to be in 
Form ‘I’. Rules 188 and 139 of the Licensing Rules, which are the impor- 
tant Rules for the purpose of this petition, are as follows: 

‘138. Grant of certificate of suitability, with or without conditions.— (1) The Board may, 
after considering the application and obtaining such further particulars as it may deem fit, issue 
a certificate of suitability in respect of such performances either without any modification of the 
soript or with such modifications which the Board considers are not open to any of the objections 
specified in rule 189. Such certificates shall be issued in Form ‘J’. 


(2) If the Board considers, from the script submitted for scrutiny or otherwise, that any 
such performance is open to any of the objections specified in the next succeeding rule but the 
deletion or modification of a part or parts will render it suitable for public amusement, the Board 
shall communicate to the applicant its proposals for the modifications and give him a reasonable 
opportunity of making the necessary modifications. Ifthe Board issatisfied with the modfications 
agreed to be carried out by the applicant, the Board shall issue a certificate of suitability in respect 
of the performance in Form ‘J’ and specify therein the conditions subject to which it is issued. 


189. Power to refuse certificate of suitability and guiding principles therefor. — (1) The Board 
may refuse to grant a certifioate of suitability in respect of any such performance, if from the 
script or otherwise, the Board considers that the performance or any part thereof is against the 
interests of the Sovereignty and integrity of India or the security of the State, friendly relations 
with foreign States, public order, decency or morality or involves contempt of court or is likely 
to incite the commission of any offence or involves defamation of any high personality (living 
or deceased) or of any person (living or deceased) of repute in the literary, social or polictical 
field or is grossly indecent, scurrilous or obscene or is intended for blackmail. 
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(2) Subject to the provisions contained in sub-rule (1), the Board in exercising its power 
to sanction or refuse a certificate of suitability shall be guided by the following directions :— 

General Principles which shall guide the Board,—(i) No performance shall be certified as 
suitable, which will lower the moral standards of those who see it. 

Hence sympathy of the audience shall not be thrown on the side of crime, wrong-doing, 
evil or sin; 

(ii) Standardsof life, having regard to the standards of the country and the people to which 
the story relates, shall not be so portrayed as to deprave the morality of the audience; 

(itt) The prevailing laws shall not be so ridiculed as to create sympathy for violation of 
such laws.” l 
Sub-rule (2) of Rule 139 lays down certain rules for the application of the 
General Principles and, inter alta, provides that it is not desirable that a per- 
formance shall be certified as suitable, which deals with vice or immorality 
in such a manner as to extenuate vicious or immoral acts, undermine the ac- 
cepted canons of decency, depict vice or immorality as attractive, enlist the 
sympathy or admiration of the audience for vicious or immoral characters or 
create the impression that vice and immorality are not to be reprobated. There 
is a further rule that it is not desirable that a performance shall be certified 
as suitable, which deals with the relations between the sexes in such a manner as 
to lower the sacredness of the institution of marriage or suggest that illicit 
sexual relations are ordinary incidents of life and not to be reprobated or 
which is intended or likely, inter alia, to wound the susceptibilities of any 
foreign nation or any community or the followers of any religion or is grossly 
indecent, scurrilous or obscene or is intended for blackmail. Sub-rule (38) of 
the said Rule runs to follows: 


“Before refusing to grant a certificate of suitability in respect of any performance, the 
Board shall give the applicant a reasonable opportunity of representing his case, and when the 
certificate is refused shall communicate to him the reasons therefor”. 


The remaining Rules in this Chapter are ancillary and are not relevant for the 
purposes of this petition. 

The submission of Mr. Desai is that the provisions of s. 83(/) (wa) (siti) of the 
said Act and the rules in Chapter XII of the said Licensing Rules 
clearly constitute a restriction on the fundamental right of the petitioner to 
freedom of speech and expression conferred under art. 19(7)(e) of 
the Constitution of India and the restriction imposed thereby is not 
a reasonable restriction within the meaning of the said expression in 
art. 19(2) of the Constitution of India. It may be clarified that although the 
challenge was made to the provisions of s. 33(/)(wa), and particularly 
sub-cl. (44) thereof, as well as the Rules in Chapter XH of the Licensing Rules, 
one finds that the provisions in s. 33(/) (wa) of the said Act ‘only confer rule 
making power and the challenge on the ground of the restriction being un- 
reasonable, therefore, is in effect only to the Rules contained in Chapter XII 
of the Licensing Rules. The challenge on the ground of violation of 
art. 19(1) (a) of the Constitution of India can only be to the Rules in Chap- 
ter XII of the Licensing Rules and in particular to the Rules 188 and 189 
thereof. It was urged that the freedom of speech and expression is one of 
the most important fundamental rights conferred on citizens by the 
Constitution of India. In this connection, it may be useful to refer to 
the decision of the Supreme Court in Bennett Coleman Co. v. Union of Indias. 
Ray J., who delivered the leading majority judgment, has cited with appro- 
val the observations of Patanjali Sastri J. (as he then was) in Romesh Thap- 
par v. The State of Madras® that: 


‘t. Thus, very narrow and stringent limits have been set to permissible legislative abridge- 
ment of the right of free speech and expression, and this was doubtless due to the realisation that 
freedom of speech and of the press lay at the foundation of all demooratic organisations, for 


B [1972] 2 S.C.C. 788, at p. 828. 6 [1950] S.C.R. 594, 
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without free political discussion no public education, so essential for the proper functioning of the 
processes of popular Government, is possible’ ”. (p. 602). 


The freedom of the press is no higher than the freedom of speech of a citizen 
under art. 19(/)(a) of the Constitution. Article 19 does not specifically pro- 
vide for freedom of the press as the First Amendment to the Constitution of 
the U.S.A. does. There can be no doubt that the fundamental right to free- 
dom of speech and expression is one of the most important fundamental rights 
conferred under art. 19 of the Constitution of India. At the same time, it 
must also be realised that it is not, in terms, unlimited as in the case of the 
Constitution of U.S.A., but cl. (2) of art. 19 of the Constitution of India per- 
mits the State to make any law imposing reasonable restrictions on this right 
in the interests of the sovereignty and integrity of India, the security of the 
State, friendly relations with foreign States, public order, decency or morality 
or in relation to contempt of Court, defamation or incitement to an offence. 
In eonsidering the reasonableness of the restrictions imposed on this right, 
one has to bear in mind the principle laid down in a classic passage by Patan- 
jali Sastri C.J. in The State of Madras v. V.G. Row’ which runs as follows 
(p. 200): 

‘It is important in this context to bear in mind that the test of reasonableness, wherever 
prescribed, should be applied to each individual statute impugned, and no abstract standard, 
or general pattern, of reasonableness can be laid down as applicable to all cases, The nature of 
the right alleged to have been infringed, the underlying purpose of the restrictions imposed, 
the extent and urgency of the evil sought to be remedied thereby, the disproportion of the 
imposition, the prevailing conditions at the time, should all enter into the judicial verdict”, 


There is one other principle also about which there is no dispute and it is that, 
there is undoubtedly a presumption in favour of the constitutionality of a 
legislation. But when the enactment on the face of it is found to infringe a 
fundamental right guaranteed under art. 19(/) of the Constitution, it must 
be held to be invalid unless those who support the legislation can bring it with- ` 
in the purview of the exceptions laid down in any of the other clauses of the 
said article. (See Saghir Ahmad v. The State of U.P). 

The provisions of s. 33 (/) (wa) of the said Act and the Rules contained in 
Chapter XII and particularly Rules 138 and 139 of the said Licensing Rules 
were sought to be impugned on thé ground of violation of art. 19(/)(a@) of the 
Constitution under several heads. The first argument of Mr. Desai was that 
these provisions conferred an unfettered and unguided power on the Police 
Commissioner and the Board and that the grant of a Certificate of Suit- 
ability was left completely to the subjective satisfaction of the Board. I may 
state straightway that there is no substance in either of the contentions and 
the same were not seriously pressed before me. Rule 139 of the said Licen- 
sing Rules itself provides the guidelines for the grant or refusal of a certificate 
of suitability, and in view of this it cannot be said that unfettered and un- 
guided power is conferred on the Police Commissioner or the Board or that 
the grant of the certificate is left to the subjective satisfaction of the Board. 
I may also point out at this stage that the provisions of s. 33(1)(wa) (iii) of 
the said Act are not open to challenge on the ground that pre-censorship it- 
self amounts to an unreasonable restriction on the right conferred by 
art. 19(7) (a) of the Constitution, in view of the decision of the Supreme 
Court in K.A. Abbas v. Union of India? to which I shall have to come in con- 
siderable detail later on. 

The next ground on which the reasonableness of the restrictions imposed 
by the Rules in Chapter XII of the Licensing Rules was sought to be impugn- 
ed by Mr. Desai was that, under these Rules there was no obligation cast on 
the Board to give any reasonable opportunity or any opportunity at all to the 


7 [1952] A.LR. S.C. 196. 9 {[197]] ALR. S.C. 481. 
8 [1955] 1S.C.R. 707, at p. 726. 
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party adversely affected to show cause against the modifications or deletions 
proposed by the Board. It has been pointed out by Mr. Desai that unlike 
Rule 139(3) of the said Licensing Rules, which specifically provides for the 
grant of a reasonable opportunity to the applicant before refusing to grant a 
certificate of suitability, there is no similar provision in Rule 138 and the only 
opportunity given is to carry out the modifications suggested by the Board. 
In Kantilal Babulal & Bros. v. H.C. Patel the impugned provision was 
s. 12A (4) of the Bombay Sales Tax Act, 1946. Sub-section (4) of s. 12A pro- 
vided for certain amounts being payable by a dealer to the Government in the 
event of the dealer contravening the provisions of sub-s. (Z) or (2) of the 
said section or in certain other eventualities. The Court proceeded on the 
assumption that s. 12A (4) was a penal provision and the Legislature had legis- 
lative competence to enact the same. It was held that under our jurisprudence 
no one could be penalised without a proper enquiry and as the im- 
pugned provision did not contemplate any enquiry much less a reasonable 
enquiry in which the person sought to be penalised could plead and prove his 
case or satisfy the authorities that their assumptions were either wholly or 
partly wrong, the provision constituted an unreasonable restriction on the 
right conferred by art. 19(/)(f) of the Constitution as it conferred an un- 
guided, uncanalised and uncontrolled arbitrary power. It was further ob- 
served that the question whether the appellants in the instant case had been 
afforded a reasonable opportunity to establish their case or not was beside the 
point. The constitutional validity of a provision had to be determined on 
construing it reasonably. If it passed the test of reasonableness, the possi- 
bility of powers conferred being improperly used, was no ground for 
pronouncing it as invalid, and conversely, if the same, properly interpreted 
and tested in the light of the requirements set out in Part III of the Constitu- 
tion, did not pass the test, it could not be pronounced valid merely because it 
was being administered in a manner which might not conflict with the consti- 
tutional requirements. In State of M.P. v. Champalal" it was held that 
sub-s. (J) of s. 4 of the Bhopal * Reclamation and Development of Lands 
(Eradication of Kans) Act read with sub-s. (4) thereof imposed an unrea- 
sonable restriction on the right to hold and enjoy property within art. 19(/) (f) 
of the Constitution and was invalid, as the said provisions did not provide for 
giving of an opportunity to the owner or occupier of the land selected for con- 
ducting eradication operations to establish that notwithstanding his land being 
included in the notification under s. 4(/) the particular land in which he was 
interested was not kans infested and therefore did not stand in need of any 
eradication operation. 


It was submitted by Mr. Joshi, in the first instance, that the decision to 
make a deletion or modification under Rule 138 of the Licensing Rules was an 
administrative decision and, therefore, even if no opportunity was provided 
to the: petitioner before such a decision was taken, this would not invalidate 
the said rule. In support of this proposition, Mr. Joshi relied on the decision 
in Kishan Chand v. Commr. of Police. It was a case dealing with the question 
of grant of a licence for conducting an eating house required under s. 39 of 
the Calcutta Police Act, 1866. Whatever might have been the decision in that 
case, it has now been held by the Supreme Court in State of Gujarat v. Krishna 
Cinema! that the power to grant a licence under the Bombay Cinemas (Regu- 
lation) Act, 1953 is quasi-judicial, and by the use of the expression ‘‘abso- 
Iute discretion’’ it is not intended to invest the Licensing Authority with 
arbitrary power so as to destroy the limitations to which it is subject by its 
inherent nature. The question in that case was about the discretion to grant 
a ‘‘no objection certificate’? under Rule 5(2) of the Bombay Cinema Rules, 


10 [1968] ALR. S.C. 445. 13 ates S.C. 705. 
11 [1965] A.J.R. S.C. 124. 18 [1971] A.LR. S.C. 1650. 
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1954, and the power of the Licensing Authority under s. 5(2) of the aforesaid 
Act of 1953 regarding grant of licenses for exhibition of films in cinemas to 
such persons as the authority thought fit. It may be noticed that as early as 
in 1959 it has been taken as a well-settled law that proceedings before tribu- 
nals issuing permits are quasi-judicial in character (see Raman and Raman Lid. 
vy. Stale of Madras!*). In view of these decisions, it cannot be seriously dispu- 
ted that the power to issue a Certificate of Suitability conferred under the 
provisions of Chapter XII of the said Licensing Rules is a quasi-judicial power, 
and in granting or refusing such a Certificate of Suitability’ the Board is per- 
forming a quasi-judicial function. Even assuming that the function is not 
quasi-judicial but administrative, this would not make much difference in view 
of the decision of the Supreme Court in the ease of A. K. Kraapak v. Umon of 
Indsa.!5 Even if the decision to grant or to refuse a Certificate of Suitability 
is administrative, it is clear that it involves serious civil consequences for the 
applicant if the Certificate of Suitability is refused or is granted subject to 
serious deletions or modifications in the script; and, in that event, the law re- 
quires that a reasonable opportunity must be given to the applicant before a 
decision adverse to him is taken. The first argument of Mr. Joshi in this con- 
nection was that Rule 138(2) of Licensing Rules does, in fact, provide for such 
an opportunity being given. It is pointed out by him that the said sub-r. (2) 
provides that if the Board considers, from the script submitted for scrutiny, 
that the performance is open to any of the objections specified in Rule 139 but 
the deletion or modification of a part or parts will render it suitable for public 
amusement, the Board shall communicate to the applicant its proposals for 
the modifications and give him a reasonable opportunity of making the neces- 
sary modifications. On a plain construction of the said sub-rule, in my view, 
the submissions of Mr. Joshi cannot be upheld. Rule 188(2) provides that if 
the Board decides from the scrutiny of the seript or otherwise that the perfor- 
mance is open to objection but can be rendered suitable for public amusement 
on the deletion or modification of a part or parts, the Board has to communicate 
to the applicant its proposals for the modifications and reasonable opportunity 
is given to the applicant only to make those modifications or other necessary 
modifications. The utmost that can be said, on a liberal construction of this 
Rule, is that where a modification is considered necessary by the Board, an oppor- 
tunity is given to the applicant who may either agree to make that modification or 
suggest any other modification or who may not agree to make any modification 
at all. Of course, in case the applicant refuses to make the modifications desir- 
ed by the Board or any other modification acceptable to the Board, it would be 
open to the Board to direct the deletion of the offending part of the seript or to 
refuse the grant of a Certificate of Suitability after compliance with the provi- 
sions of clause (3) of Rule 139 of the Licensing Rules. It is quite clear to me that 
Rule 138 contemplates that it is open to the Board, on examination of the script 
or otherwise, to come to the conclusion either that a particular portion of the 
script needs to be completely deleted or that it requires some modification, which 
would mean that certain portion of the script needs to be deleted but some other 
words or directions may be substituted for the same. It is clear that there is no 
reasonable opportunity or any opportunity contemplated to be given to the 
applicant where the Board comes to the conclusion that a certain portion of the 
script needs to be deleted altogether. It was submitted by Mr. Joshi that the 
word ‘‘deletion’’ had a narrower connotation than the word ‘‘modification’’ and 
that as an opportunity is given regarding the modifications suggested by the 
Board, it should be deemed to include an opportunity even to show cause against 
the proposed deletions. In my view, this contention is clearly untenable. Where 
two different words are used in a single Rule or in a single section of an enact- 
ment, normally speaking, it would be assumed that the two words have different 
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connotations. If the word ‘‘deletion’’ were to be included in the word ‘‘modi- 
fication’’ there was no point in providing separately for ‘‘deletion’’ in the said 
Rule. In fact, the nature of opportunity referred to in Rule 138(2) of the said 
Licensing Rules makes it clear that the word ‘‘modification’’ is used in the con- 
text of a situation where the Board is of the opinion that a certain portion of the 
script needs to be deleted but may be substituted by some other words, but not 
a case where it comes to the conclusion that a certain portion of the script 
needs to be altogether excised. It may be noticed that in The Member, Board 
of Revenue v. Arthur Paul Benthall'* it has been held by the Supreme Court 
that when two words of different import are used in a statute in two consecutive 
provisions, it cannot be maintained that they are used in the same sense. This 
reasoning could be applied with all the greater force in a case where two differ- 
ent words are used in the same provision or the same Rule. 


The next argument of Mr. Joshi in this connection was that even assuming 
that Rule 138 of the Licensing Rules does not, in terms, provide for any oppor- 
tunity being given to the applicant before a deletion is decided upon, as it is 
necessary to give such an opportunity under the principles of natural justice, 
such a requirement should be read into the said Rule and it should not be held 
to be invalid on this ground. In this connection, Mr. Joshi has drawn my atten- 
tion to the decision in Jagdish Pandey v. Chancellor, Bihar Untversity' where 
the provision impugned was s. 4 of the Bihar State Universities (Amendment) 
Act, 1962. It provided that certain appointments, dismissals, removals or so on, 
shall be subject to such order as the Chancellor of the University may, on the 
recommendation of the University Service Commission established under s. 48A 
of that Act, pass with respect thereto. Although the said section did not in 
terms provide for any opportunity being given to the parties concerned before 
the Commission made its recommendations, it was held that it was implicit in 
the section when it provided that when the Commission would make its recom- 
mendations to the Chancellor, on which the Chancellor would pass the necessary 
orders, that the Commission, before making the recommendations, would hear 
the teachers concerned according to the rules of natural justice. It must be re- 
membered that this decision, to a certain extent, turns on the expression that the 
Commission had to make a “recommendation” and it was held that in the making 
of a recommendation it was implied that the affected teachers would be heard. 
In a recent decision of the Supreme Court in Madan Gopal Agarwal v. District 
Magistrate, Allahabad®® the requirement of a show cause notice and hearing has 
been read into s. 8 of the U.P. (Temporary) Accommodation Requisition Act, 
1947. Although this section does not contain an express provision for notice 
and hearing before the making of the requisitioning order, it was held that such 
a provision was to be read there by necessary implication. It was pointed out 
in that judgment that there were several objective factors to be considered before 
an order of requisition was made by the District Magistrate and hence there was 
no reason why the District Magistrate should not hear the owner of the accom- 
modation proposed to be requisitioned on those matters. It was observed that 
both the provisos to s. 3 of that Act suggested the implication of notice and 
hearing in the main part of that section. It is true that in some cases such a 
provision for giving of notice and hearing can be read into the provision con- 
cerned, although it does not expressly provide for the same. The question, how- 
ever, is as to when such a requirement can be read into an enactment or a rule. 
As held by the Supreme Court in Unton of India v. J. N. Sinha”? rules of natural 
justice are not embodied rules nor can they be elevated to the position of funda-, 
mental rights. Their aim is to secure justice or to prevent miscarriage of justice. 
These rules can operate only in areas not covered by any law validly made. They 
do not supplant the law but supplement it. If a statutory provision can be 
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read consistently with the principles of natural justice, the Courts should do so. 
But if a statutory provision either specifically or by necessary implication ex- 
eludes the application of any rules of natural justice then the Court cannot 
ignore the mandate of the Legislature or the statutory authority and read into 
the concerned provision the principles of natural justice. Now, in the case 
before me, it is difficult to read such a requirement providing for the giving of 
a notice and hearing to the petitioner into Rule 138(2) of the said Licensing 
Rules. In the first place, Rule 138(2) is not completely silent on the question 
of giving of an opportunity to the petitioner and, in fact, provides, as I have 
referred to earlier, that an opportunity should be given to the petitioner regard- 
ing the modifications proposed by the Board. This shows that the rule-making 
authorities had the question of giving of an opportunity to the applicant present 
to their minds when the Rule was framed and have, yet, not provided for any 
opportunity to be given to the applicant before a deletion is decided upon. More- 
over, clause (3) of Rule 139 of the Licensing Rules, which is the next Rule, pro- 
vides that before refusing to grant a certificate of suitability, the Board shall 
give the applicant a reasonable opportunity of representing his case. But, there 
is no similar provision regarding the making of a deletion in Rule 188(2). This 
clearly shows that the rule making authorities considered the question of dele- 
tions from the seript to be a minor one and intended that no opportunity should 
be given to the applicant before such a deletion was decided upon. In that case, 
it is not permissible to read into the said Rule the requirement to give such an 
opportunity, as suggested by Mr. Joshi. As I have already observed, I have to 
consider the question of reasonableness or unreasonableness of the restrictions 
imposed by Rules 138 and 139 in view of all the circumstances of the case and 
not a single circumstance alone. The circumstance that Rule 188(2) does not 
provide for an opportunity being given to the applicant before a deletion is 
decided upon by the Board is certainly a relevant factor in considering the 
reasonableness of the restrictions imposed by the said Rule. I may point out 
that it is not as if a deletion is always of a minor importance. A deletion may 
be of a word or a part of a scene or an entire scene. In fact, in the present . 
ease, the Certificate of Suitability contains conditions imposing four or five dele- 
tions of parts of scenes and one deletion of an entire scene. It is possible that 
a deletion may be so vital that the remaining script or performance may become 
unintelligible to the audience or the remaining part of the script after the dele- 
tion may not be worth performing. 


I may mention that it was urged by Mr. Joshi that, in fact, an opportunity 
was given to the petitioner before the deletions ordered by the Certificate of 
Suitability (exh.E) were decided upon. Assuming that this was so, it is of no 
ie Na in deciding the question of the validity of Rule 188 of the Licensing 
Rules. 


The next challenge of Mr. Desai to the Rules in Chapter XII of the Licensing 
Rules was on the ground: that they do not require any reasons to be stated by 
the Board for refusing or imposing conditions to the grant of a Certificate of 
Suitability. It was urged by him that the decision not to grant a Certificate of 
Suitability or to grant it subject to conditions is a quasi-judicial decision and 
the least that could be expected of the authority making that decision is that they 
should disclose their reasons for doing so. In this connection, Mr. Desai has 
drawn my attention to the decision in Chandrakant v. Jasjtt Singh® where, 
under Rule 10 of the Custom House Agents Licensing Rules, 1960, the Customs 
Collector was given a power to reject an application for the grant of a licence 
to work as a Dalal at New Customs House, Bombay, on two specified grounds and 
thirdly on the ground that the applicant was not otherwise considered suitable. 
Sub-rule (2) of that Rule provided that no appeal shall lie from the order of 
the Customs Collector rejecting an application. These Rules were amended in 
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July 1960 and an appeal was provided to the Chief Customs Authority in the 
case of rejection of an application for a licence in certain eventualities. It' was 
observed that apart from the reasons specified in Rule 10, there might be other 
reasons for rejecting the application of a candidate, as for example, when he is 
found to be a leper or an epileptic, which would be properly covered in the 
ground that the applicant was not otherwise considered suitable, but one would 
expect that an order of this kind would be backed by reasons to be recorded in 
writing. It was further observed that the Rule, which was framed, was so gene- 
ral that it left to the discretion of the Customs Collector to reject a candidate 
for a trumpery reason which he need not state, even though the candidate might 
be otherwise suitable, and the said Rule could not be said to be a reasonable res- 
triction upon the right of the successful candidate to carry on his avocation. 
This case, in my view, does not help Mr. Desai very much. In the first place, a 
right was given to the Customs Collector to reject an application even on the 
ground that the candidate was not otherwise considered suitable i.e. for a 
reason other than the reasons specified earlier in the Rule. The observation 
about the need to give reasons relates to the provision for rejection of a candi- 
date on the ground that he was not otherwise considered suitable. In the case 
of Rules 138 and 139 of the said Licensing Rules, ih certain cases, the reasons 
for refusing to grant a Certificate of Suitability or imposing of a deletion or a 
modification may be apparent and in such a ease, the rules of natural justice and 
fairplay may not require that a reason should be given for the refusal or im- 
position of the condition. But, on the other hand, there may be cases where 
the reasons may not be so clear or where it may not be clear as to on which 
particular general principle set out in Rule 139 of the Licensmg Rules is the 
refusal or the condition based, and in such a case the reason for the refusal or 
the condition imposed being stated would be necessary to enable the petitioner 
to know as to why his application was rejected. In fact, as far as the actual 
orders passed by quasi-judicial authorities are concerned, it has now been held 
that when judicial power is exercised by an authority normally performing 
executive or administrative functions, the Supreme Court insists upon disclosure 
of reasons in support of the order on two grounds: one, that the party agegriev- 
ed, in a proceeding before the High Court or the Supreme Court, has the oppor- 
tunity to demonstrate that the reasons which persuaded the authority to reject 
his case were erroneous; the other, that the obligation to record reasons operates 
as a deterrent against possible arbitrary action by the executive authority in- 
vested with the judicial power (see Travancore Rayons v. Union of India). 
In fact, I find that Rule 139 of the Licensing Rules provides that where a Certi- 
ficate of Suitability is refused, the Board is required to communicate to the 
applicant the reasons for such a refusal. In view of this, the circumstance that 
Rule 138 does not provide for any reasons being recorded or communicated to 
the applicant for a deletion or modification ordered by the Board would be, to 
some extent a relevant factor in deciding the question of reasonableness of the 
restrictions imposed by that Rule on the right of the petitioner under art. 
19(1) (a) of the Constitution. 


The next ground on which the Licensing Rules in Chapter XII were attacked 
by Mr. Desai was that neither Rule 138 nor Rule 139 thereof confer any right 
of appeal on the aggrieved party against an adverse decision by the Board. In 
this connection, Mr. Desai has relied on the decision in Chandrakant v. Jasjit 
Singh to which I have already referred earlier. In Virendra v. The State of 
Punjab one of the questions was whether the provisions of ss. 2 and 3 of the 
Punjab Special Powers (Press) Act, 1956, constituted an unreasonable restric- 
tion on the right of the petitioner under art. 19(/)(a) of the Constitution of 
India. It was observed that unlike s. 2 of that Act there was no time limit for 
the operation of an order made under s. 3 nor was there any provision made for 
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any representation being made to the State Government against such an order 
and it was held that the absence of these safeguards resulted in s. 3 being an 
unreasonable restriction on the fundamental right under art. 19(7)(a) of the 
Constitution and, therefore, ultra vires the State Legislature. The absence of 
a right to make a representation to the State Government against an order 
passed by the authority concerned was considered to be one of the relevant fac- 
tors in coming to the conclusion that the restriction imposed was not a reason- 
able restriction. In K. A. Abbas v. Unton of India the petitioner prayed for a 
declaration that the provisions of Part II of the Cinematograph Act, 1952 
together with the Rules prescribed by the Central Government in 1960 in pur- 
ported exercise of its powers under s. 5-B of that Act were unconstitutional and 
void. When the matter came up for hearing, two of the contentions raised by 
the petitioner were that there must be a reasonable time-limit fixed for the deci- 
sion of the authorities censoring films and that an appeal should he against a 
decision of such authorities to a Court or to an independent tribunal and not 
to the Central Government. The Solicitor-General conceded these two points 
and stated that the Government would set on foot legislation to effectuate them 
at the earliest possible opportunity. It has been observed in the judgment that 
as the petitioner felt satisfied with these assurances their Lordships did not go 
into the matter. There are, however, observations in the judgment to the effect 
that their Lordships have expressed their satisfaction that the Central Govern- 
ment would cease to perform curial functions through one of its Secretaries in 
this sensitive field involving the fundamental right of speech and expression and 
that experts sitting as a Tribunal and deciding matters quasi-judicially inspire 
more confidence than a Secretary and therefore it is better that the appeal should 
lie to a Court or tribunal. In the concluding portion of the judgment, their Lord- 
ships have observed that the whole of the law and the regulations under it would 
have always to be considered and that, if the further tests laid down in the judg- 
ment were followed, the system of censorship with the procedural safeguards 
accepted by the Solicitor-General viz. providing for a reasonable time-limit for 
the decision of the authorities censoring the films and providing for an appeal 
to a Court or to an independent tribunal, would make censorship accord with 
our fundamental law. I shall come to the submissions made by Mr. Joshi in 
connection with these observations a little later. One thing, however, appears 
clear to me, that although this judgment may not amount to a decision of the 
Supreme Court on the effect of want of a provision for an appeal and for a time- 
limit for the decision being taken, the weighty observations of the Supreme 
Court in this connection must be given their due respect. It was submitted by 
Mr. Joshi that in the present case, the Board consisted of highly qualified and 
independent persons and it was not possible to visualise a useful appeal to 
another body. He has drawn my attention to the averments in para. 18(e) of 
the affidavit in reply of M. P. Shirsat dated October 6, 1972, which show that the 
Board largely consisted of a cross section of society and of persons trained and 
experienced in different walks of life. That may be sgo in the present case. But 
there is no provision in the said Licensing Rules or elsewhere which lays down 
any qualifications for the membership of the Board. On the other hand, one 
finds that the Cinematograph Act, 1952 s. 5(7), which provides for Advisory 
panels, states that advisory panels shall consist of persons being qualified in 
the opinion of the Central Government to judge the effect of films on the 
public; and yet the Supreme Court has made the observations referred to above 
regarding the necessity of an appeal from the decision taken by the Board 
of Film Censors to an independent authority. Mr. Joshi relied upon the deci- 
sion in K. L. Gupta v. Municipal Corp.™ where in considering the validity 
of s. 13 of the Bombay Town Planning Act, 1955, it was held that the fact that 
no appeal from the decision under s. 13 was provided for, was a matter of no 
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moment for the authority under s. 13 was no less than the Municipal Commis- 
sioner himself. Now, that decision turns on its own facts. In that case, s. 13 
gave power to the local authority to refuse a commencement certificate and this 
power was to be exercised by the Municipal Commissioner himself or the Chief 
Officer of the Municipal Borough or a person exercising the power of an Eixecu- 
tive Officer of any local authority. It has been pointed out in that judgment 
that elaborate provisions were made for giving as wide a publicity as possible 
to a development plan at all stages so as to be known to the public and the 
owners of the lands who may be affected by the scheme. There were provisions 
for objections which were to be heard by the authorities concerned. Before the 
finalisation of the development plan, there was already a tentative plan by which 
the local authority had to guide itself. After a development plan was prepared, 
the question was a simple one, as to whether the commencement certificate could 
be given without doing any violation to the development plan. It was pointed 
out that when this power had to be exercised by one of the highest officers of 
the local authority intimately connected with the preparation of the development 
plan in all its stages, it was difficult to envisage what other authority could be 
entrusted with the work of appeal or revision. These considerations do not 
come into play in the case before me. The observations in K. A. Abbas’s case 
relate to the provisions of the Cinematograph Act, 1952, and would certainly 
apply to the case before me. Neither Rule 138 nor Rule 139 of the Licensing 
Rules confer any right of appeal on the applicant against an adverse decision 
of the Board. No qualifications have been prescribed for the membership of the 
Board. These are also relevant factors to be taken into account in considering 
the reasonableness of the restriction imposed by these rules. 

Tt was next urged by Mr. Desai that the Rules in Chapter XIT of Licensing 
Rules do not provide for any time-limit within which the Board has to give its 
decision on an application for a Certificate of Suitability being made to the 
Board and therefore, the rules, requiring the Certificate of Suitability constitute 
an unreasonable restriction on the right of the petitioner under art. 19(/) (a) 
of the Constitution. It was urged by Mr. Joshi that under Rule 137(J/) it is 
provided that an application for such a Certificate has to be made two months 
before the date on which the performance is intended to be held and this indi- 
cates the time-limit for making of the decision by the Board. It is difficult to 
accept this argument. The Rule only provides that an application for a Certi- 
ficate of Suitability must be made two months before the intended performance, 
and it does not anywhere state that the decision to issue such a Certificate either 
with or without any conditions or to refuse the same must be made within a 
particular time. It is true that it might be difficult to provide for a rigid time- 
limit within which the Board must give its decision. It is possible to conceive 
of a case where the script might be in a language which might take some time 
for the Board to get suitably translated. It is even possible that in a case the 
Board might desire to witness a performance to see how the actual play based 
on the script is performed, and the applicant, in a given case, might not be able 
to arrange for a performance within a short period of time, so that the provision 
of a rigid time-limit could lead to a Certificate of Suitability being possibly re- 
fused. Mr. Desai admitted that these were considerations which were relevant. 
But, it was urged by him that for the said Rules to constitute a reasonable res- 
triction, it was essential that at least some time-limit should have been provided 
within which the Board would ordinarily be required to give its decision regard- 
ing the issue of a Certificate of Suitability. In my view, there is some force in 
this submission and the absence of such a provision is a relevant consideration in 
determining the reasonableness of the restriction imposed by these Rules parti- 
cularly in view of the observations in K. A. Abbas v. Unton of Indsa, which I 
have referred to earlier. 

The next ground on which the validity of Rules 138 and 139 of the Licensing 
Rules was strongly attacked by Mr. Desai was the absence in these Rules of a 
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direction for preservation and promotion of art. Strong reliance was placed on 
the decision in K. A. Abbas v. Union of Indsa in this connection. I do not pro- 
pose to repeat what I have stated earlier about this decision. On the concessions 
made by the learned Solicitor-General referred to earlier the Supreme Court 
took up for consideration the question as to whether pre-censorship of films 
offends the right to freedom of speech and expression, and negatived that con- 
tention. Jt is common ground that the principles for guidance in certifying 
films, contained in s. 5-B of the Cinematograph Act, 1952, together with the 
„Rules prescribed for the application of these general principles are substan- 
tially similar to the rules prescribed in Rule 139(2) of the said Licensing Rules 
regarding the general principles regulating the grant or refusal of a Certificate 
of Suitability and the rules for the application thereof. Their Lordships of the 
Supreme Court, after due consideration of these principles, have gone on to 
state in para. 50 of the said judgment as follows (p. 497): 


‘But what appears to us to be the real flaw in the scheme of the directions is a total absence 
of any direction which would tend to preserve art and promote it. The artistic appeal or 
presentation of an episode robs it of its vulgarity and harm and this appears to be completely 
forgotten. Artistic as well as inartistic presentations are treated alike and also what may be 
sootally good and useful and what may not”, - 


Their Lordships have then gone on to set out the sedans for determining the 
question as to the obscenity of a book laid down by the Supreme Court in Ran- 
jit D. Udesht v. State as summarised by the Khosla Committee and observed 
that the application of these principles does not seek to whittle down the funda- 
mental right of free speech and expression beyond the limits permissible under 
our Constitution, for however high or cherished that right, it does not go to per- 
vert or harm society and the line has to be drawn somewhere. Thereafter, their 
Lordships have observed as follows (p. 498): 


‘| ..The task of the censor is extremely delicate and his duties cannot be the subject of an 
exhaustive set of commands established by prior ratiocination. But direction is necessary to 
him so that he does not sweep within the terms of the directions vast areas of thought, speech 
and expression of artistic quality and social purpose and interest. Our standards must be so 
framed that we are not reduced to a level where the protection of the least capable and the most 
depraved amongst us determines what the morally healthy cannot view or read.” 


Their Lordships have thereafter gone on to make observations to the effect that 
if one were to go by the letter of the directions given several themes, which de- 
serve to be shown as the works of art, could not be shown in films. It was held 
that the items mentioned in the directions were not by themselves defective. But 
Parliament had not legislated enough, nor had the Central Government filled in 
the gap. Neither had separated the artistic and the sociably valuable from that 
which was deliberately indecent, obscene, horrifying or corrupting. They had 
not indicated the need of society and the freedom of the individual. They had 
thought more of the depraved and less of the ordinary moral man. Thereafter, 
in para. 54 of the judgment, their Lordships have said (p. 499): 


«|. Although we are not inclined to hold that the directions are defective in so far as they 
go, we are of opinion that directions to emphasize the importance of art to & value judgment by 
the censors need to be included. Whether this is done by Parliament or by the Central 
Government it hardly matters”, 


In the result, the petition was allowed as the purpose of the petition was more 
than served by the assurances given by the Solicitor-General and what was said 
in the judgment. It was urged by Mr. Joshi that these observations of the 
Supreme Court cannot be regarded as ratio dectdends or even obiter dicta of the 
Court, but were merely casual observations. It was submitted by him that these 
observations were merely in the nature of advice given to the Government as to 
what an ideal code of censorship should contain. It was urged by him that it 
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was significant that although the petitioner had prayed for a declaration that 
the provisions of Part II of the Cinematograph Act, 1952, together with the rules 
preseribed by the Central Government in the purported exercise of its power 
under s. 5-B of that Act were unconstitutional and void, no such declaration 
was made. It is true that no such express declaration has been given in that 
case. But, due regard must be given to the order of the Court which was that 
the petition was allowed. Apart from this, from my point of view, it does not 
matter very much whether: these observations constitute the ratio decidends or 
are in the nature of obiter dicta. Even the obiter dicta of the Supreme Court 
are binding on all High Courts (see Narayanial Bansal v. M.P. Mistry). I 
find it difficult to persuade myself to accept the argument of Mr. Joshi that these 
observations are not even obiter dicta but are merely casual observations in the 
nature of advice given to the Central Government. When their Lordships of 
the Supreme Court spoke of a real flaw in the scheme of directions, I must 
presume that they were referring to a legal flaw and not to a moral flaw or any- 
thing of that kind. After all the Court was primarily concerned with the ques- 
tion as to what was required in a code of censorship, so that it would accord 
with our fundamental law and particularly the rights conferred by art. 19(J) (a) 
of the Constitution. In my view, these observations of the Supreme Court re- 
garding the need of an express direction to preserve art or promote it are bind- 
mmg on me. Therefore, the absence of such a direction in Rule 139 of the Licens- 
ing Rules amounts to a serious flaw in the said Rule and Rule 188 and is cer- 
tainly a relevant factor to be taken into account in determining the validity of 
these rules. 


It was pointed out by Mr. Desai that one of the contentions taken up in the 
petition is that the said Licensing Rules in Chapter XII are vague and uncer- 
tain and the persons applying the same are in a boundless sea of uncertainty. 
Mr. Desai fairly conceded that in view of the decision in K. A. Abbas’s case, 
where substantially similar provisions were held not to be vague, this contention 
was not open to him in this Court. One other contention taken up is that there 
are no qualifications prescribed for the membership of the Board. This by it- 
self is of no relevance. The only importance which this circumstance can have 
is in the consideration of the question as to the necessity of a right of appeal, 
which I have discussed earlier. 


In view of what I have discussed above, in my opinion, Rule 138 of the said 
Licensing Rules constitutes an unreasonable restriction on the fundamental right 
of the petitioner under art. 19(/) (a) of the Constitution and is, therefore, void. 
As far as Rule 139 of the Licensing Rules is concerned, the same is the position, 
although it is true that this Rule does not suffer from two of the defects from 
which Rule 188 suffers, in so far as Rule 189(3) provides that before refusing 
to grant a Certificate. of Suitability, the Board must give the applicant a reason- 
able opportunity of representing his case, and when such a Certificate is refused, 
it should communicate to him the reasons therefor. Notwithstanding this, Rule 
139 must also be held to be bad in view of the other defects which are common 
to Rules 188 and 139 and which I have discussed above. These defects are, in 
the main, the absence of a right of appeal against the decision of the Board and 
absence of any direction for the preservation and promotion of art. 


[The rest of the judgment is not material to this Report.] 
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APPELLATE CIVIL. 


Before Mr. Justice Vaidya and Mr. Justice Dudhia. ` 
HIPOLITO GREGORIO COUTINHO v. JAGDISH SAGAR.” 


Dadra and Nagar Haveli Ewcise Duty Regulation, 1969, Rules 61, 47, 48—Constitution of India, 
arts. 19(1) (Ð (g), 31 (1), 226—Firm consisting of father and son carrying on business in retail 
sale of liquor— Licence, which was in name of father, asked by son to be transferred to his name, 
after father’s death—Authorities refusing such transfer without assigning reasons— Whether 
such order valid-—Natural justice, rules of. 

A firm consisting of the petitioner and his father carried on business for retail sale of 
Indian made foreign liquor & licence in respect of which stood in the name of petitioner's 
father. On his father’s death, the petitioner made an application for transferring the 
licence to his name, and, after several representations, received a reply from the authorities 
which, inter alia, stated; I am direoted by the Excise Commissioner to inform you that your 
application is rejected. Your application is, therefore, filed.” The letter further stated 
that stock of Indian made foreign liquor lying with the petitioner firm should be taken into 
possession. The petitioner came to the High Court under art. 226 of the Constitution of 
India praying for a writ of mandamus against the Excise Commissioner. 

Held, (1) that leences which affect the business and living of the people cannot be cancelled 
or refused without any valid reason supported by law or mala fide or for reasons extra- 
neous to law; 

(2) that, in the instant case, although the Excise Commissioner was not bound by any 
express provision of law to give reasons, the fundamental requirement of a good and fair 
administration required that the officar concerned should tell a citizen as to why he is not 
being granted the licence; 

B. C. & Co, v. Union of Indta,! Breen v. A. E. U3, LW.R. Wade on Administrative Law 
(1971), p. 209 and S. A. de Smith on Constitutional and Administrative Law (1971), p. 562, 
referred to. 

(8) that, having regard to the nature of the application and circumstances in which 
it was made, the Excise Commissioner ought to have passed a speaking order giving reasons 
why he refused the licence; 

(4) that, under these circumstances, it must be held that the principles of natural 
justice were violated as the petitioner was not given any opportunity to meet any of the 
reasons which led the Commissioner to pass the order; and 

(5) that, therefore, the order was bad in law and deserved to be quashed. 

Held further, that the application by the son for renewal of the licence, held so far 
in the name of the father who also happened to be a partner, did not fall under Rule 47 or 
Rule 48 or Rule 61 of the Dadra and Nagar Haveli Excise Duty Regulations, 1969; and 

that, in the absence of a specific Rule which empowered the Excise Commissioner to 
refuse to grant the request of the petitioner, he ought to have been held entitled to continue 
the shop under the old licence and his name ought to have been substituted. 

The fundamental requirement of a good and fair administration expects an efficient and 
impartial officer oxercising powers under any law to tell the citizen who has made an 
application for granting a licence as to why he is not being granted the licence. It is not 
merely a matter of law but of elementary decency between a democratic Government and 
its citizen. 


S. J. Sorabjee, with 8. N. Parikh and Mrs. Mona Chinubhas, for Edward 
D'Souza, for the petitioner. 
FY. N. Lokur, for the respondents. 


Vawra J. The petitioner in the above Special Civil Application was a 
partner in a firm called M/s. Gregorio Coutinho, carrying on business of 
Indian made foreign liquor at its shop situated at Silvassa, Dadra and Nagar 
Haveli. The only other partner in the firm was his father Gregorio Coutinho. 
In 1969, the Dadra and Nagar Haveli Excise Duty Regulation, 1969 came into 


“Decided, June 27, 1973. Special Civil 1 ov A.LR. S.C. 106. 
Application No. 1970 of 1972. 2 [1971] I All ER. 1148. 
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force in the area which, ènter alsa, required the licence to be issued under the 
said Regulation before the petitioner could sell liquor. The petitioner’s firm 
had already a licence for retail sale of Indian made foreign liquor registered 
as Licence No. 1 since the year 1962-63, which was renewed from year to 
year till 1971. The licence stood in the name of the petitioner’s father 
Gregorio Coutinho, who died on March 10, 1971. 

By a letter dated March 17, 1971, Mrs. Airina Gregorio Coutinho, the peti- 
tioner’s mother requested the "Excise Commissioner, Dadra and Nagar Haveli, 
Silvassa, to transfer the said licence in her name. By another letter dated 
March 17, 1971, the petitioner and the other heirs of the deceased Gregorio 
' Coutinho stated to respondent No. 1 that they had no objection to the transfer 
of the licence in the name of their mother Mrs. Airina Gregorio Coutinho. 
This request was turned down in May 1971. On May 29, 1971, the petitioner 
made an application for transferring the licence to the name of the petitioner 
as he was the partner of the firm on whose behalf the licence was held by the 
petitioner’s father, setting out all the facts relating to the firm and the partner- 
ship and the previous licence, contending that the transfer was a bona fide 
transfer which was allowed in all the Union territories and States of India 
and also in the alternative stating that as a partner he was the owner of the 
licence along with his father and hence as a matter of equity and law, the 
licence should be transferred to his name as he was the eldest son of the de- 
ceased and also his partner. 

He followed this application with several representations. The only reply 
which he got was an order refusing the transfer of the licence. The said order 
dated August 18/21, 1972, is as follows: 

“With reference to your application dated 29-5-1971 addressed to the Excise Commissioner, 
Dadra and Nagar Haveli, Silvassa, on the subject cited above, I am directed by the Excise Com- 
missioner, to inform you that your application is rejected. Your application is, therefore, filed.” 


The letter further directed that the stock of Indian made foreign liquor lying 
with the petitioner’s firm should be taken into possession immediately. The 
petitioner, therefore, rushed to this Court with the above petition dated Sept- 
ember 26, 1972, praying for quashing and setting aside the decision of res- 
pondent No. 1 dated August 18/21, 1972. 

The order was challenged in the petition on the ground that in not allowing 
the transfer of the said licence to the petitioner and directing the taking of 
the petitioner’s stock of Indian made foreign liquor, respondent No. 1 was 
acting illegally and unconstitutionally, violating the fundamental rights gua- 
ranteed by the Constitution under art. 19(7) (f) and (g) and art. 31(7) of 
the Constitution of India. It was contended that it was incumbent upon res- 
pondent No. 1 to transfer the licence to the petitioner under Rule 61 of the 
Regulation, which runs as follows: 

“Transfer of shop and licence :—(1) No liquor vendor shop shall be transferred from one 
licensed premises to another premises except under the permission granted by the Commissioner. 

(2) No licenoe for sale of liquor shall be transferred by the licensee to another person except 
under the permission granted by the Commissioner. 

(3) When the permission to transfer the shop or licence is granted, the description of new 
premises or the name of transferee, as the case may be, shall be noted in the licence.” 


It was also contended that the impugned order was vitiated by the fact that 
although the order prejudicially affected the rights of the petitioner, no reasons 
whatsoever were given by respondent No. t for refusing the legal and just 
claim made by the petitioner. It was further argued that inasmuch as Rule 
61 enabled respondent No. 1 to refuse a licence without disclosing the material 
on which the said decision was based and without giving an opportunity of 
rebutting such material, the rule itself imposed unreasonable restrictions and 
conferred an unfettered and arbitrary power upon the Licensing Authority 
and, secondly, Rule 61 violated the fundamental rights guaranteed by the Con- 
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stitution under art. 19(7)(f) and (g) and under art. 14 of the Constitution 
of India. 

At the hearing of the petition, Mr. Sorabjee, the learned counsel for the 
petitioner, referred to the affidavit-in-reply filed by the Excise Commissioner 
and the order passed by the Excise Commissioner, annexed to the said affidavit 
as exh. ‘A’, which runs as follows: 

“ORDER 

This is an application in respect of the licence for the sale of liquor hela by the late Shri 
Gregorio Coutinho who died on 10-8-1971. | 

2. The applicant’s case is that he was a partner in the firm of M/s. Gregorio Coutinho and 
that, in view of the provisions of the Indian Partnership Act, he is entitled to continue the 
business on the same licence. He has brought on record a document to show that the partner- 
ship was registered in 1968 for the sale, inter alia of liquor and that he was being assessed for 
income-tax for the sale of liquor along with the deceased partner. 

8. Itis admitted that the licence was issued in the name of Shri Gregorio Coutinho. If 
he carried on the business in partnership with the present applicant this was not done under 
the aegis of the Excise Department and cannot be taken into account here. It may also be 
noted that under section 42 of the Indian Partnership Act, a partnership firm is dissolved by the 
death of a partner, subject to the contract. There is nothing in the deed of partnership to sug- 
gest that this position is not automatically applicable in the present case. Therefore even if 
the applicant’s contention that the licence should be deemed to have been granted to the part- 
nership firm rather than to Shri Gregorio Coutinho personally is correct, the firm will now have 
ceased to exist, 

4. One further point has also be considered. The licence was renewable annually. Even 

‘assuming that the licence was deemed to have been continued with the applicant, it would by 
now have expired not having been subsequently renewed. - 

5. For all the above reasons, it appears to me to be clear that the applicant has no automatic 
right to carry on retail business in liquor ın terms of the licence granted to his father. 

6. The application is rejected.” 


Although the order further says that the applicant was to be intimated, all 
that was intimated about this order to the petitioner was the impugned order 
of respondent No. 1 dated August 18/21, 1972, which was not at all a speaking 
order. 

Mr. Sorabjee submited that the reasons given in the order exh. ‘A’ annexed 
to the Excise Commissioner’s affidavit show that the Excise Commissioner 
failed to apply his mind to the law governing a partnership firm and the facts 
of the case. He also submitted that although the application was made for 
deleting the name of the deceased father and for substituting the name of 
the petitioner in the licence and to renew the licence, the Excise Commissioner 
erred in proceeding to decide the matter on the footing that the Excise Depart- 
ment could not take into consideration the existence of the partnership firm 
and even if it existed, it was dissolved by the death of the father, merely be- 
cause in the deed of partnership, which was registered, it was not mentioned 
that on the death of a partner it should be continued. He referred to the 
facts of the case and contended that as all the heirs of the deceased were con- 
tinuing the business, it could not be said that the Hxcise Department could 
ignore the existence of the firm because a contract to continue a partnership 
after the death of a partner may be express or implied; and in any event under 
s. 45 of the Indian Partnership Act, until public notice was given, the peti- 
tioner shall continue to be liable as a partner of the firm to the heirs of the 
deceased partner. 

He fairly stated that in view of the declaration of the proclamation of the 
emergency by the Notification of the President dated December 3, 1971 publish- 
ed in the Gazette of India, Extra Ordinary on the same day and having regard 
to the provisions of art. 358 of the Constitution of India, the petitioner could 
not rely on art. 19 of the Constitution. But he contended that the petitioner can 
challenge the exercise of the executive power as incompetent and contrary to 

B.L,R,—3, 
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law. He relied on the decision of the Supreme Court in B. C. & Co. v. Union 
of India,! where it is laid down that (p. 116): 

“Article 858 (of the Constitution) does not apply to executive action taken during the 
emergenoy if the same is a continuation of the prior exeoutive action or an emanation of the 
previous law which prior executive action or previous law would otherwise be violative of 
Article 19 or be otherwise unconstitutional....Executive action which is unconstitutional is 
not immune during the proclamation of emergency.” 


It was further held that although during the proclamation of emergency’ art. 19 
was suspended, it would not authorise the taking of detrimental executive 
action during the emergency affecting the fundamental rights in art. 19 with- 
out any legislative authority or in purported exercise of power conferred by 
any pre-emergency law which was invalid when enacted. Further every act 
done by the Government or by its officers must, if it is to operate to the pre- 
judice of any person, be supported by some legislative authority. 

He submitted that there was no rule contained in the Dadra and Nagar 
Haveli Excise Duty Regulation, 1969, which empowered the Excise Commis- 
sioner to refuse the legitimate request of the petitioner to transfer the licence 
from the name of the deceased father to his name, as he was the eldest male 
member of the deceased licence-holder’s family and also his partner. Even 
assuming that he had such powers under Rule 61 or Rule 47, or Rule 48, res- 
pondent No. 1 had exercised his power, in refusing the application of the 
petitioner, arbitrarily, without giving any valid reasons and in violation of 
principles of natural justice. 

He submitted that the reasons mentioned in exh. A were not only illegal 
but were also contrary to the reasons which are now stated in the affidavit-in- 
reply filed by the Excise Commissioner. It is stated in para. 11 of the affida- 
vit that he refused to exercise the power under Rule 61 (2) in exercise of his 
discretion for the following reasons: 

“Since the neighbouring States are following the policy of prohibition it was necessary to 
ensure that the import of Indian manufactured foreign liquor into the territory of Dadra and 
Nagar Haveli does not exceed the genuine liquor requirements. There are at present three 
licensees for Indian manufactured foreign liquor in this territory, two of them had been given 
licences in July 1962, one at Silvassa and one at Khanvel, the third licence was given in November 
1968 at Silvassa. The licence granted in 1968 was surrendered in February 1971. The licence 
granted in February 1968 was not renewed after licence-holder migrated to Portugal in March 
1970. No licence for Indian manufactured foreign liquor has been transferred so far. The 
territory has a population of 74170 and 87% belong to Scheduled Tribes. The population of 
Silvassa is 4495 and of Khanvel is 1747. The quota of Indian manufactured foreign liquor of 
the whole territory was formerly 4800 gallons a calendar year and it was reduced in 1967 to 8200 
gallons, with effect from 1-4-71 it was further reduced to 2400 gallons other than beer and 1500 
bottles of beer amounting to about 210 gallons. The decision on the application of the petitioner 
was taken in conformity with the administration’s policy that having regard to the needs of the 
population and curtailment in the quota and the fact that the surrounding States were follow- 
ing a policy of prohibition there was no need to transfer the licence.” 


Mr. Sorabjee submitted that all these reasons were trotted out for the first 
time in the affidavit-in-reply filed in this Court and were not at all germane 
to the aims and objects of the Rules contained in the Dadra and Nagar Haveli 
Excise Duty Regulation, 1969. 

Mr. Lokur, the learned counsel appearing for the respondents, submitted 
that whether the application of the petitioner is treated as an original appli- 
cation for a licence, or as an application for renewal of a licence made under 
Rule 47, or as an application for renewal of licence made under Rule 48 or 
even as an application for transfer of licence made under Rule 61, respondent 
No. 1 had discretion to refuse the licence to the petitioner without giving any 
reasons; and hence this Court should not interfere with the impugned order 
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particularly because the petitioner cannot invoke the provisions of art. 19 dur- 
ing the emergency. He submitted that it cannot be said that there was any 
breach or violaion of rules of natural justice, merely because the order com- 
municated to the petitioner was not a speaking order, or because the reasons 
recorded by the Excise Commissioner were not communicated to the petitioner. 
He argued that it was open to the respondents to support the order by facts 
relating to the policy regarding the granting of licences which are stated in 
the affidavit-in-reply and contended that the petitioner has no right to move 
this Court under art. 226 to compel the respondents to grant him a licence 
and/or to transfer the licence to his name. 

We have carefully and anxiously considered these contentions of Mr. Lokur, 
and we find that there is no merit in any of them. The contentions made by 
Mr. Sorabjee must be upheld for the simple reason that there is no field of 
life today where some licence or other is not to be granted by some authority or 
the other whether during the emergency or otherwise; and it is now well 
settled that such licences which affect the business and living of the people, 
cannot be cancelled or refused without any valid reason supported by law or 
mala fide or for reasons extraneous to the law under which licence is to be 
granted. In the present case, although the Excise Commisioner was not bound 
by any express provision of law to give reasons, the fundamental require- 
ment of a good and fair administration expects an efficient and impartial officer 
exercising powers under any law to tell the citizen who has made an applica- 
tion for granting a licence as to why he is not being granted the licence. It 
is not merely a matter of law but of elementary decency between a democratic 
Government and its citizen. 

Dr. H.W.R. Wade, the leading British authority on Administrative Law, 
in his book on Administrative Law, 3rd edn., 1971 at p. 209 has discussed this 
problem as follows: 

“Licensing cases, in particular, contain & large element of policy, since in many cases a 
licensing authority will be free to grant or withold hoences as it thinks best in the public interest. 
Very extensive licensing powers are possessed by the central government, local authorities, the 
police, magistrates, tribunals and other authorities, and in many cases they give what might 
be called power of commercial life or death over a person’s trade or livelihood. ‘Yet there is 
a surprising absence of clear law about the procedure required when licences are refuscd or re- 
voked, except where there is a formal tribunal such as the traffic commissioners. Occasionally 
the statute will provide that the appellant or licensee must first be given notice and offered a 
hearing. Sometimes it will give a right of appeal. More commonly it will say nothing. Nor 
have the courts been able to fill this lacuna successfully in the past. Relatively few cases have 
been reported, and it is in this area, as we have seen, that there have been confused and unfor- 
tunate decisions. 

Since the Brighton case it seems that the principles of natural justice will in gencral apply 
to licensing in the same way as to other administrative powers. The bad decisions have been 
disapproved and the courts are alive to the injustice of depriving anyone of liberty, property 
or livelihood without fair procedure. Ino recent case the Court of Appeal had to consider the 
statutory licensing system governing gaming clubs, under which the Gaming Board must give 
& certificate of consent before a gaming olub can apply to the magistrates for a licence. The 
court decided that in refusing a certificate for reasons concerning the character and suitability 
of the applicants the Board must act fairly and obey the principles of natural justice...Liquor- 
licensing, on the other hand, has been in the hands of magistrates since the sixteenth century 
and has made a full contribution to the case-law of natural justice.” 


Another well-known authority on Constitutional and Administrative Law, 
Prof. S.A. de Smith in his latest book styled ‘‘ Constitutional and Administra- 
tive Law’’ published in 1971 has made the following observations (p. 562) : 

‘«...Wide discretionary powers were assumed to be inconsistent with a duty to act judicially, 
irrespective of their impact on individual interests, unless there was a ‘triangular’ situation, 
with X deciding a dispute between Y and Z, in which case a duty to observe natura} justice was 
superimposed upon a pre-existing statutory duty to hold a hearing or inquiry. In the early 
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19508 the rules of natural justice seemed to have been consigned to the lumber-room. The 
Controller of Textiles in Ceylon could cancel a textile dealer’s licence if he had reasonable grounds 
for believing him to be unfit to hold a licence; no procedural duty was explicitly cast on him; 
the Privy Council rejected the contention of a dispossessed licence-holder that the Controller 
was under an implied duty to give him a fair hearing before depriving him of his licence; no 
judicial duty was cast upon the Controller, who was merely taking ‘executive action to withdraw 
a privilege’ (Nakkuda Ali v. M.F. De S. Jayaratne). In Parker’s oase? the Divisional Court of 
the Queen’s Bench Division held that the Commissioner of Metropolitan Police, who had a 
discretionary power to cancel cab-dtivers’ licences, was under no duty to observe natural justice 
in arriving at his decisions; his powers were administrative and disciplinary. A slum landlord’s 

legal rights in a tumbledown house had been accorded better legal eee than the 

‘privilege’ of a man to earn his livelLhood. 


In the early 1960s the courts began to move towards a more flexible position; and in 1968 
came the turning point. In Ridge v. Baldwin,‘ the House of Lords held that the Chief Cons- 
table of Brighton, the holder of a public office from which he was removable only for cause 
(neglect of duty or inability) could not validly be dismissed by the local police authority in the 
absence of notification of a charge and an opportunity to be heard in his defence. This was in 
part a reversion to the old line of authority on deprivation of a ‘freehold’ office; in part a rejection 
of the mistaken ideas that natural justice could be imported only into a ‘triangular’ situation 
in which there was an express statutory duty to hold a hearing or inquiry, and that the duty - 
to act judicially could exist only where the act or decision was analytically ‘judicial’; and, above 
all, a recognition that the underlying basis of the audi alteram partem rule was a common-law 
obligation to act fairly. 


Since Ridge v. Baldwin the courts have widened the ambit of the duty. They have held, 
for example, that Ministers in Ceylon had an implied duty to observe the rule before taking over 
the assets of a denominational school in arrears with the payment of teachers’ salaries, and before 
dissolving a municipal council for incompetence; that a local. constituency party was entitled 
to the benefit of the rule before being suspended or dissffiliated by the national party organi- 
ration; and that university students who failed an examination but could be allowed to resit at 
the discretion of the examiners had to be given s fair opportunity to put their own case against 
being refused permission to re-register. There sre dicta to the effect that the holder of a per- 
mit or licence should be given an opportunity to be heard before non-renewal or revocation if he 
had a legitimate expectation that he would retain his permit or licence.” 


In Breen v. A. E. U.,> dealing with the refusal of district committee to a 
trade union to endorse member’s election as shop steward, while holding that 
the functions of committee under union rules were discretionary, it was laid 
down by the Court of Appeal consisting of Lord Denning M. R., Edmund 
Davies and Megaw L. JJ.: 

“A domestic body set up by the rules of a powerful association, such as a trade union, which 
was given a discretion by those rules, must exercise the discretion fairly even though its func- 
tions were not judicial or quasi-judicial but only administrative, and should it not act fairly 
the courts could review its decision; accordingly the district committee were required to observe 
the rules of natural justice in that they had to act fairly in exercising their discretion to refuse 
approval of the plaintiff as a shop steward.” 

Lord Denning, who dissented from the majority view, reviewed the develop- 
zien of law in England for over twenty-two years and observed (p. 1153) : 

„It may truly now be said that we have a developed system of administrative law. 
These developments have been most marked in the review of decisions of statutory bodies; but 
they apply also to domestic bodies. 

Take first statutory bodies. It is now well settled that a statutory body, which is entrusted 
by statute with a discretion, must act fairly. It does not matter whether its functions are des- 
oribed as judicial or quasi-judicial on the one hand, or as administrative on the other hand, or 
what you will. Still it must act fairly. It must, in a proper case, give a party a chance to be 
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heard: see Re K. (H.) (an infani)! per Lord Parker CJ in relation to immigration officers; and Reg. 
v. Gaming Board, Ez p. Benaim'’, by usin relation to the gaming board. The discretion of a 
statutory body is never unfettered. It is a disoretion which is to be exercised according to law. 
That means at least this: the statutory body must be guided by relevant considerations and not 
by irrelevant. If its decision is influenced -by extraneous considerations which it ought not 
to have taken into account, then the decision cannot stand. No matter that the statutory body 
may have acted in good faith; nevertheless the deaision will be set aside. That is established 
by Padfteld v. Minister of Agriculiure, Fisheries and Food,’ which is a landmark in modern 
administrative law,” 


After holding that those principles will also apply to domestic bodies, Lord 
Denning M.R. continued the discussion as follows (p. 1154) = 


‘Then comes the problem: ought such a body, statutory or domestic, to give reasons for 
its decision or to give the person concerned a chance of being heard? Not always, but sometimes. 
It all depends on what is fair in the circumstances. If a man seeks a privilege to which he has 
no particular claim—such as an appointment to some post or other-—then he can be turned away 
without a word. He need not be heard. No explanation need be given: see the cases cited in 
Schmidt v. Sec. of State, Home Affairs*. But, if he is a man whose property is at stake, or who 
is being deprived of his livelihood, then reasons should be given why he is being turned down, 
and he should be given a chance to be heard. I go further. If he is a man who has some right 
or interest, or some legitimate expectation, of which it would not be fair to deprive him without 
a hearing, or reasons given, then these should be afforded him, according as the case may demand. 
The giving of reasons is one of the fundamentals of good administration. Again take Padfield’s 
case. The dairy farmers had no right to have their complaint referred to a committee of in- 
vestigation, but they had a legitimate expectation that it would be. The House made it clear 
that if the Minister rejected their request without reason, the court might infer that he had no 
good reason: and, that if he gave a bad reason, it might vitiate his decision.” 


These are very relevant principles in the administration of justice and 
particularly guidelines for this Court when exercising its powers under art. 226 
of the Constitution of India. 

In the present case, we find that the reasons given by the Excise Com- 
missioner have shifted from silence in the order communicated to the peti- 
tioner to erroneous conceptions relating to the law of partnership stated in 
the order exh. A; and finally to the policy of prohibition in the neighbouring 
States mentioned in the affidavit. In our judgment, in the circumstances, it 
must be held that principles, of natural justice were violated not only because 
the petitioner was not given any opportunity to meet any of these reasons 
given by the Excise Commissioner but also because having regard to the nature 
of the application made by the petitioner and the circumstances in which he 
had made it, it was the duty of the Excise Commissioner to pass a speaking 
order giving the reasons why he refused the licence. 

This was a simple case where a son applied for renewal of the licence in his 
name after the death of his father, who also happened to be a partner. There 
is no specific provision any where in the Rules for such an application. It 
cannot be said to be an application under Rule 47, because there was already 
a licence and Rule 47 applies only to a fresh licence. It was not an applica- 
tion under Rule 48, because it was not merely for a renewal of licence but 
for substituting the name of the petitioner with that of his father. It was 
consequently not an application under Rule 61 as has been erroneously sup- 
posed by the Excise Commissioner in his affidavit, because none of the clauses 
of Rule 61 applies to the application made by the petitioner. Clause (1) applies 
where a liquor vendor’s shop is to be transferred. That was not the case 
here. Clause (2) applies where the holder of a licence intends to transfer 
the same. Here the holder was dead. Clause (3) applies where there are 
new premises. That also is not the question. In the absence of any Rule, 

6 [19867] I All ER. „226, at p. 281, 5c, 8 poan A.C. 997. 
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.which specifically empowered the Excise Commissioner to refuse to grant the 
request of the petitioner, the petitioner ought to have been held to be 
entitled to continue the shop under the old licence granted to his father; and 
his name ought to have been substituted. It was the duty of the Excise Com- 
missioner to substitute the name of the petitioner, unless there was some rule 
or law which prohibited the petitioner from holding the licence. Nothing is 
cited before us as prohibiting the petitioner from holding the licence. We 
are, therefore, of the opinion that in the facts and circumstances of the case, 
the petitioner’s request was refused illegally and without any authority of law. 

In the interest of good administration and fair play, it was desirable that 
if the reasons given by the Excise Commissioner were the basis of the order 
communicated by respondent No. 1 to the petitioner, which is challenged in 
the above petition, then the reasons at exh. A ought to have been communi- 
eated to the petitioner along with the order. No explanation whatsoever’ is 
given as to why these reasons were not communicated when the impugned 
order was communicated to the petitioner. There was nothing of a secret 
nature in the reasons. There was no public interest involved in not giving 
the reasons. Even the policy which is mentioned in the affidavit-in-reply is 
not referred to in the order. We do not see any reason whatsoever as to why 
the reasons contained in exh. A were withheld from the petitioner, a citizen 
of the country, who was, having regard to the facts and circumstances, clearly 
entitled to have the licence changed to his name with a view to continue the 
family business, which undisputedly was being run from 1962-63, under the 
Deed fo Partnership dated November 16, 1963. 


[His Lordship, after nerativing each and every reason advanced by the 
Excise Commissioner, proceeded.] For these reasons, the order passed by the 
Collector and Excise Commissioner, Dadra and Nagar Haveli, dated August 16, 
1972 and the impugned order dated August 18/21, 1972, are quashed and set 
aside. A writ of mandamus shall be issued against the respondents directing 
them to renew the licence by either substitutmg the name of the petitioner 
in the licence of the petitioner’s shop mentioned above, or by issuing a fresh 
licence in his name so as to enable him to carry on his business. The licence 
shall be issued or transferred to his name, on the petitioner’s paying to res- 
pondent No. 1 the renewal fees for 1971, 1972 and 1973 in accordance with 
Rules i.e. Rs. 600. The licence shall be issued in the name of the petitioner 
forthwith after the deposit of the amount with respondent No. 1. Rule made 
absolute. Mr. Sorabjee does not press for costs. 


Rule made absolute. 


Before Mr. Justice Joshi and Mr. Justice Mukhi. 
SMT. GULABBAI DAMODAR TAPSE v. PETER K. SUNDER.* 


Motor Vehicles Act (IV of 1939), Secs. 96,94,95,97,102,108, 105—-Whether insurance policy will 
lapse on transfer of vehicle—Such policy, whether can be transferred—Novatio, in respect 
of transfer, how made—Hffect of. 

An insurance policy will lapse upon the transfer of the motor vehicle unless the insurance 
company agrees to accept the transferee as the insured person in relation to the vehicle. 
Oriental F., & G. Ins. Co. v. Vimal Rat}, agreed with. 
Madras Motor Insur. Co. v. Md, Mustafa’ and Gyarsilal v. Stiacharan’®, dissented 
from. 


Bhoopathy v. Vijayalakshmi‘ and Bishopsgate Motor Finance Corpn. v. Transport Brakes 
Lid.®, referred to. 


* Decided, February 13, 1974. First Appeal 1 [1978] A.LR. Delhi 115. 
No. 48 of 1969, against the order passed 2 [1961] A.LE. Mad. 208. 
. by M.K. Chhatre, IL Jt. Civil Judge, Senior 8 [1968] A.LR. M. P. 164, 
Division, at Poona, in Special Civil Suit No. 4 {1966] 2 Mad. 65. 
78 of 1967. 5 1048 I All E.R. 408. 
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In the absence of any term in the insurance policy and particularly, when there is no 
prohibition, an insurance company may assent to the transfer and novation may take place. 
In case of novation in such cases the assent of the insurance company is material; and once 
there isan assent, whether implied or express, then a new contract of indemnity will 
come into existence. The question whether there was an agreement to substitute a new 
contract or not is a question of fact depending on the intention of the parties snd one must 
look to the substance of the matter and not to mere form. 


Barnard v. Sully* and Gyarstlal v. Sitacharan’, referred to. 

If on the facts and circumstances of a case it is held that the insurance company impliedly 
assented to the transfer and there was a novation of the contract of indemnity, then the result 
will be that the transferee of the car would become in fact and in law the person insured 
under the relevant policy and the insurance company would be liable under s. 96 of the 
Motor Vehicles Act, 1939, to satisfy the judgment passed against such transferee. 


Although the defences open to an insurance company are strictly limited to those enu- 
merated in s. 96 (2) of the Motor Vehicles Act, yet it may take up & defence which challenges 
the very existence of the policy and the factum of insurance. This is so because defences 
under sub-s. (2) of s. 96 are defences which can be taken when there is in fact in existence a 
policy. 

B. 1. G. Insurance Co. v. Iibar Singh*, referred to. 
Madras Motor Insur. Co. v. Md. Mustafa’, dissented from. 


V.N. Gadgtl, for the appellant. 
K.J. Abhyankar, for respondent No. 2. 


MouxHi J. This is a First Appeal filed by Smt. Gulabbai Damodar Tapse, 
appellant (original plaintiff), against the decision of the Second Joint Civil 
Judge, Senior Division, Poona, in Special Suit No. 73 of 1967 filed by her 
claiming therein Rs. 30,000 by way of damages for loss of pecuniary support 
by reason of the death of her husband Damodar Tapse in a motor accident 
which occurred on January 28, 1965. The Special Suit No. 73 of 1967 which 
was in forma pauperis was filed by her as the legal representative of her de- 
ceased husband against Peter K. Sunder, the driver of the vehicle, Puranbhau 
Khairave, the owner of the vehicle and the Motor Owners Insurance Co. Ltd. 
with which the vehicle in question was insured. The trial Court decreed the 
suit for Rs. 5,000 only with proportionate costs against defendants Nos. 1 and 
2 but the suit against defendant No. 3 as the Insurance Company was dismiss- 
ed without any order with regard to costs. It requires to be noticed that at 
the trial of the suit defendant No. 1 the driver of the vehicle remained ez 
parte. Defendant No. 2, the owner of the vehicle, appeared and was repre- 
sented by an advocate but did not file any written statement. The Insurance 
Company as defendant No. 3 appeared and filed a written statement which, 
therefore, is the only written statement on record. It is also to be noticed that 
the two witnesses who were examined by the plaintiff were not cross examined 
by defendant No. 2. 


Some of the facts with relevant dates may now be set out. 


On January 20, 1965 at about 10.00 p.m. deceased Damodar Tapse was 
returning home from Kirkee on his bicycle. At a place near the Railway 
Crossing at Wakade Wadi, he was knocked down and injured by a car bearing 
registration No. DLE 1057, which car was being driven by defendant No. 1. 
As the result of the injuries so received by the deceased Damodar Tapse he 
died on January 31, 1965, The widow of the deceased Smt. Gnulabbai who is 
the appellant before us and (who will hereinafter be referred to as ‘‘the plain- 
tiff’) filed a suit, after notice and correspondence with the respondents which 
had produced no results. 


6 (1981) 47°T.L.R. 557. 8 pamati S.C. 1881. 
7 [1968] A.LR. M.P. 164. 9 [1961] A.L.R. Mad. 208. 
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The plaintiff alleged that defendant No. 1 caused the accident by his rash and 
negligent driving of the motor car and that defendant No. 1 as the driver, 
defendant No. 2 as the owner, and defendant No. 3 as the Insurance Company, 
were liable for satisfying the plaintiff’s claim. The plaintiff further alleged 
that her husband was earning Rs. 300 p.m. from the bakery business which he 
was doing at Kirkee; that he was about 38 years old at the time of his death 
and that she therefore claimed the sum of Rs. 30,000 by way of damages. It 
has already been mentioned that defendants Nos. 1 and 2 did not file any 
written statement and therefore put up no defence whatsoever. Defendant 
No. 3 as the Insurance Company put in a written statement at exh. 11 and 
contended that, there was no privity of contract between defendant No. 2 and 
the Insurance Company because the car in question, DLE 1057 was insured 
with defendant No. 3 by the former owner one Major Mujumdar and that 
after the car was sold by Major Mujumdar to defendant No. 2 the insurance 
policy in respect of the said car came to an end and, therefore, defendant No. 3, 
as the Insurance Company, was not liable to satisfy the claim of the plaintiff. 
The Insurance Company as defendant No. 3 also sought to contest the suit 
on merits, although it was clearly not entitled to do so, and denied the allega- 
tions of the plaintiff that defendant No. 1 was driving the said car rashly and 
negligently. The Insurance Company also contested the quantum of damages 
as claimed, although such a plea was not open to them. 


The trial Court raised the necessary issues on the question of (1) Negligence 
of defendant No. 1; (2) Whether defendant No. 2 was liable; and (3) Whether 
defendant No. 3 as the insurer was liable to satisfy the claim in suit. There 
. was also an issue as to the quantum of damages. 


The trial Court found that the accident in which the plaintiff’s husband had 
been killed was due to the rash and negligent act of defendant No. 1. It will 
not be necessary for us in this appeal to deal with the question of negligence 
and rashness because no appeal has been filed by the defendants and so far as 
this aspect of the matter is concerned it is concluded. As regards the liability 
of defendant No. 2, if he is the owner of the car which killed the plaintiff’s 
husband then it is settled law that he would also be liable as master for the 
negligent act of his servant who was driving the vehicle in the course of his 
employment. The important point, therefore, which will have to be consider- 
ed by us, is whether on the facts and circumstances of the case defendant No. 3, 
as the Insurance Company, is liable even though the car was transferred by 
the previous owner Major Mujumdar to defendant No. 2. 


The plaintiff, no doubt, seeks to hold defendant No. 3 liable as the Insu- 
rance Company with which the vehicle in question was insured under a policy 
of insurance which it is not disputed was valid till March 30, 1965. 


It has been stated that the Insurance Company was in fact impleaded as a 
party defendant although strictly speaking it is not necessary for the plaintiff 
to do so. The Insurance Company, no doubt, can under the law apply to be 
made a party but that is another matter. Liability attaches to the Insurance 
Company however by reason of the provisions of s. 96 of the Motor Vehicles 
Act. In the written statement filed by defendant No. 3 (hereinafter referred 
to as the Insurance Company) it has taken up the contention that because the 
former owner of the vehicle Major Mujumdar, (who had insured the car with 
the Insurance Company) had sold it to defendant No. 2, the Insurance Com- 
pany was not liable. 

Although the pleadings are not very clear it would appear that the Insurance 
Company really seeks to avoid the liability ‘on the ground that if there is a 
change in the ownership of the vehicle insured with them then the insurance 
policy will cease to be effective unless the Insurance Company has assented to 
the transfer. We will, therefore, have to consider whether on the facts and 
circumstances of the case and on the evidence before the Court it can be said 
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that the Insurance Company had not assented to the transfer and, was there- 
fore, not liable. 

It is significant that in the written statement filed by the Insurance Company 
it admits that Major Mujumdar as the original owner, and as the person who 
had insured the vehicle with them and to whom the certificate of insurance and 
the policy had been issued, had informed the Insurance Company that he had 
sold ihe vehicle to defendant No. 2. The Insurance Company was, therefore, 
much before the accident fixed with notice that Major Mujumdar had sold the 
vehicle in question. We shall, therefore, have to examine as to what happened 
after the Insurance Company was informed by Major Mujumdar that he had 
transferred the vehicle to defendant No. 2. We shall revert to this aspect of 
the matter when we proceed to consider the evidence. 

Mr. Gadgil, the learned advocate for the plaintiff, has contended that on 
the facts of this case and on the basis of evidence on record an inference can 
be legitimately drawn by the Court that the Insurance Company had assented 
to the transfer of the vehicle and that, therefore, the Insurance Company was 
liable to satisfy any judgment obtained by the plaintiff against defendant No. 2. 
He has also contended that on a proper construction of the Motor Vehicles Act, 
the Court must hold that the Insurance Company cannot avoid their liability 
even if it were to be held that the original owner had parted with the vehicle 
in question and the Insurance Company had not expressly assented or agreed 
to the transfer. For these two propositions Mr. Gadgil relied only on three 
authorities which appear however to be in his favour and they are (1) Bir 
Singh v. Sm. Hashi Rashi! (2) Madras Motor Insur. Co. v. Md. Mustafa? and 
(3) Gyarsilal v. Sitacharan. 

Before we consider the contentions of Mr. Gadgil it is appropriate to notice 
the various provisions of the Motor Vehicles Act and other relevant statutes 
governing the insurance of motor vehicles against third party risks. 

Chapter VIII of the Motor Vehicles Act, 1939 is under the heading ‘‘Insu- 
rance of Motor Vehicles Against Third Party Risks’’, After some definitions, 
with which we are not concerned, the Chapter begins with s. 94 which refers 
to the necessity for insurance against third party risk and provides that 


“No person shall use except as a passenger or cause or allow any other person to use a motor 
vehiole in a public place, unless there is in force in relation to the use of the vehicle by that person 
or that other person, as the case may be, a policy of insurance complying with the requirements 
of this Chapter,” 


This would go to show that the insurance is to be in relation to a vehicle and 
is then to cover the liability against specific persons, if such liability arises by 
reason of the use of the vehicle in a public place. In Pesumal v. New Asiatic 
Ins. Co.4 a Division Bench of this Court held that on a reading of ss. 94, 95 
and 96 of the Motor Vehicles Act, 1939 together it was clear that the insurance 
was required to be in respect of the vehicle which was being used and while 
driving which the accident was committed. It was further held that mere 
insurance of the driver of a vehicle without reference to the use of any parti- 
cular vehicle against claims made against him by reason of an accident that he 
may commit does not make the insurer liable directly to the person who has 
suffered the injury. The liability of the insurer arises only if it had insured 
the driver in respect of the vehicle by the use of which the accident is com- 
mitted. It is clear therefore that there is a nexus with the motor vehicle and 
it would follow that any ghange in the ownership of the vehicle would pro- 
duce certain legal results. 

Section 95 of the Motor Vehicles Act prescribes the requirements of policies 
and limits of liability and in particular by sub-cl. (4) thereof that ‘‘A policy 


1 [1956] A.L.R. Cal. 555. 4& (1968) 65 Bom. L.R. 705, s.c. [1964] 
2 pon A.LR. Mad. 208. A.J. R. Bom. 121, 
3 [J963} A.I.R. M.P. 164. 
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shall be of no effect for the purposes of this Chapter unless and until there is 
issued by the insurer in favour of the person by whom the policy is effected a 
certificate of insurance....’’ 

The next s. 96 is perhaps the most important section because it lays down 
the duty of the insurers to satisfy judgments against persons insured in res- 
pect of third party risks. It is appropriate to set out sub-s. (J) of s. 96 which 
reads as follows: 


“Tf, after a certificate of insurance has been issued under sub-section (4) of section 98 in favour 
of the person by whom a policy has been effected, judgment in respect of any such liability as is 
required to be covered by a policy under clause (b) of sub-section (7) of section 95 (being a liability 
covered by the terms of the policy) is obtained against any person insured by the policy, then, 
notwithstanding that the insurer may be entitled to avoid or cancel or may have avoided or 
cancelled the policy, the insurer shall, subject to the provisions of this section, pay to the person 
entitled to the benefit of the decree any sum not exceeding the sum assured payable thereunder, 
as if he were the judgment debtor, in respect of the liability, together with any amount payable 
in respect of costs and any ‘sum payable in respect of interest on that sum by virtue of any 
enactment relating to interest on judgments.” 


If these sections are scrutinised then it becomes abundantly clear that although 
insurance is to be in relation to a motor vehicle, the insurance cover is exten- 
ded so far third party risks are concerned to any person insured by the policy. - 
It is only a judgment obtained against any person insured by the policy that is 
relevant for the purpose of casting liability against the insurer. It will there- 
fore be necessary in every case before fixing the liability of an insurance com- 
pany to ascertain whether the judgment has been obtained against any ‘‘such 
person’’. If it cannot be said that a person against whom the judgment has 
been obtained is a person insured by the policy, then obviously the insurers 
cannot be held to be liable. i 

Sub-section (2) says that no sum shall be payable by insurers under 
sub-s. (J) in respect of any judgment unless the insurer has notice through 
Court of the bringing of any proceedings or in respect of any judgment. The 
liability of the insurers, therefore, arises only after such a notice has been is- 
sued. Then there are certain defences which are open to the insurer and re- 
ference may be made to a judgment of the Supreme Court in B. J. G. Insurance 
Co. v. Itbar Singh, where the Supreme Court has held that the defences open 
to an insurer are only those mentioned in s. 96(2) of the Motor Vehicles Act 
and no other. A brief reference may be made to s. 97 which creates a statu- 
tory provision that rights of third party against insurers are not affected on 
insolvency of the insurer. Section 102 contains the statutory provision as to 
the effect of death of the insured if it occurs after the happening of the acci- 
dent which has given rise to a claim under Chapter VIII of the Motor Vehicles 
Act, 1939. Section 103 deals with the effect of certificate of insurance and 
s. 105 prescribes the duty of the insurer to notify the registering authority the 
cancellation or suspension of the policy. 

We may now consider Mr. Gadgil’s second contention that the Insurance 
Company cannot avoid the liability even if it were to be held that the original 
owner had parted with the vehicle. Mr. Gadgil has relied on a judgment of 
a single Judge of the Madras High Court in Madras Motor Insur. Co. v. 
Md. Mustafa where it was held that the right of the insurer to avoid his liabi- 
lity under the policy is confined to certain grounds specified in s. 96 (2) and 
the Court cannot add to those grounds for reasons of hardship. A transfer of 
the vehicle during the currency of a policy is not one of such grounds as are 
mentioned in s. 96. The policy does not lapse by such transfer. Reliance was 
placed on the Supreme Court judgment in I{bar Singh’s case. The learned 
single Judge of the Madras High Court in Madras Motor Insur. Co. v. Md. 
Mustafa after considering certain English authorities seems to have felt that 


5 [1950] A.LR. S.C. 1881. 
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the law in England was different and that a scrutiny of specific provisions of 
the Motor Vehicles Act showed that there was no condition to that effect in 
the Act that sale of the car during the validity of the policy renders the policy 
void or, results in the lapse of the policy. It requires to be noticed that this 
judgment of the Madras High Court has been overruled by a subsequent deci- 
sion of a Division Bench of that Court in Bhoopathy v. Vijayalakshmi. But 
apart from that we may mention with respect that the learned single Judge 
appears to have ignored the first part of sub-s. (J) of s. 96 which provides that 
there must first of all be in existence a certificate of insurance in favour of the 
person by whom the policy has been effected covering the required liability. 
‘As the Division Bench of the Madras High Court has observed, s. 96 (Z) of the 
Motor Vehicles Act itself presupposed and proceeded on the basis that there 
was a subsisting policy and that once the subject-matter of the policy disap- 
peared as and when it is parted with by the insured, the policy automatically 
lapsed and there was nothing for the insurer to avoid. It is no doubt true 
that the defences open to the Insurance Company under s. 96(2) are limited 
and cannot be extended. But these are defences which can be taken when 
there is in fact, in existence, a policy. We may take an illustration. Sup- 
posing an insurance company has not issued a policy at all and it is alleged 
that it has issued one. Can it be said that the insurance company will be 
prevented by s. 96(2) from taking up that defence? Again suppose there was 
a forged policy of insurance, would again the insurance company be prevented 
from taking up such a defence? In our view it is clear that although the 
defences open to the insurance company are strictly limited to those enumera- 
ted by the section it can never be said with any show of reason that the insu- 
rance company cannot take up a defence which goes to the root of the matter 
in so far as the very existence of the policy and factum of insurance is chal- 
Jenged. The judgment of the learned single Judge in Md. Mustafa’s case, 
therefore, does not help Mr. Gadgil. 

Our attention has been invited to a judgment of the Delhi High Court in 
Oriental F. & G. Ins. Co. v. Vimal Rat’ where the learned Judges of that Court 
have discussed most of the relevant authorities on the effect of the transfer of 
a vehicle and have held that the sale of a motor car is governed by general law 
and the Sale of Goods Act and that, therefore, if the property in motor vehicle by 
the insured was parted with the policy in his favour would automatically lapse. 
We are in respectful agreement with this view and are of the opinion that the 
provisions of law applicable to the sale of a motor vehicle are those contained 
in the Sale of Goods Act. As a matter of fact in Bishopsgate ‘Motor Finance 
Corpn, v. Transport Brakes Lid.2 a motor car was held to be movable property. 
It may be mentioned that the discussion on the property aspect of a motor car 
by the learned Judges of the Delhi High Court was occasioned by the fact that 
in the decision of a single Judge of that Court from which the Division Bench 
appeal arose, the learned single Judge had observed that the sale of motor 
vehicle would not be governed by the ordinary law relating to sale of movable 
property but that it was governed by the provisions of the Motor Vehicles Act 
which makes it compulsory for every owner of motor vehicle to get the motor 
vehicle registered with the registering authority. This is what the learned 
single Judge observed (p. 117): 


“There is another aspect of this matter. To my mind, the gale of a motor vehicle will not 
be governed by the ordinary law relating to sales of movable property. The Motor Vehicles 
Act, 1989 makes ft compulsory for every owner of a motor vehicle to get the motor vehicle re» 
gistered with the Registering Authority (vide section 22). The Act prescribes by section 24 the 
method of registration of a motor vehicle and by section 81 of the transfer of ownership of a 
motor vehicle. A perusalof the various provisions of the Act leads to only one conclusion that 
ownership of a motor vehicle is to be evidenced by the registration as such with the Motor Re- 


6 $1906] 2 Maa. 65. 8 [1948] 1 All E.R. 408. 
7 {1973] A.LR. Delhi 115. 
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gistering Authority and the registration book which is supplied is the document of title. J think 
the Act proceeds on the basis that it is only the ostensible owner who is entered as such in the 
registration books, who Is to be considered to be the owner of the motor vehicle irrespective of 
the fact that the real ownership may be with somebody else.’ ” 


It is true that under the Motor Vehicles Act a motor vehicle is to be compul- 
sorily registered but that does not alter the fact that if the property in the 
vehicle which is after all movable property has passed and the original owner 
has no insurable interest in it then the policy of insurance may not survive 
and may lapse unless the insurance company assents to the transfer 
and accepts the transferee as the insured person. The Division Bench of the 
Delhi High Court dealt with this aspect in the case referred to and observed as 
follows (p. 119): 


“Mr. Dhanda, counsel for the appellant has strongly contended that effect of the sale of 
the vehicle by the insured has the effect of causing lapse of the policy. He has relied upon Shaw- 
cross on Motor Insurance, page 98 for the proposition that only parties to the contract and not 
the transferees have rights under the contract. In Rogersonv. Scot. Auto. Ins. Co., the House of 
Lords held that the coverage under the policy depended on the hypothesis of an insured car and 
if the assured’s rights in its respect had ceased when he sold it, no rights could be claimed under 
the policy. In this case, the assured claimed rights in respect of a new car purchased which was 
not covered by the policy. In Tattersall v. Drysdale, Goddard, J. observed that where a policy 
insured the plaintiff in respect of the ownership and user of a specified car, he could not avail 
of the protection of the policy if he divested himself of his interest in the car. A more specific 
decision of assistance in the case before us is Peters v. Gen. Acc. & Life Assce.Co™ The facts 
of the case were that the vendor of a motor car insured by the insurance company handed over 
the insurance policy with the car to the vendee. The car was involved in an accident and 
damages were awarded against the purchaser who sought to recover the same from the insurance 
company on the basis of the policy under the provisions of the Road Traffic Act, 1984. The 
Court held that when the vendor had sold the car, the insurance policy automatically lapsed. 
A Division Bench of the High Court of Madras in M. Bhoopathy v. M. S. Vijayalakshmi, held 
that Section 96 of our Motor Vehicles Act was on pari materia with Section 10 of the English 
Road Traffic Act, 1884 and in overruling its previous decision in Madras Motor Insurance Co. 
v. Mohamad Mustafa Badsha, held that in the absence of anexpress stipulation to the contrary 
in the policy, the moment the insured person parts with his vehicle, the policy relating to it 
lapses. Same view has been taken by another Division Bench of the High Court of Madras in 
Queensland Ins. Co. v. Rajalakshmi Ammal. The High Court of Panjab has also taken the 
same view in Des Raj v. Concord of India Insurance Co., ® and in Mehtab Singh v. N. F. & G.I. 
Company. This Court, P.N. Khanna, J., has taken the same view in Nanu Malv.Inder Singh,” 
and his lordship observed that the liability of the insurance company lapsed on the transfer of 
the motor vehicle. We are, therefore, clearly of the view that in the absence of a stipulation 
to the contrary, an insurance policy which is a personal contract for indemnity, lapses upon the 
transfer of the motor vehicle and the benefit of the policy is not available to the transferee with- 
out an express agreement with the insurance company.” 


We are in agreement with the view expressed by the Division Bench of 
Delhi High Court and must hold that as the law stands today the insurance 
policy would lapse upon transfer of the motor vehicle unless, of course, the 
insurance company agrees to accept the transferee as the insured person in 
relation to the vehicle. Reliance was then placed on a judgment of the M.P. 
High Court in @yarsilal v. Sttacharan, where it was held that even if a vehi- 
ele is transferred the insurance company remains liable and cannot avoid 
its liability. We have looked into the relevant provisions of the Motor Vehicles 
Act and we are unable to find any provision which would support the con- 
tention of Mr. Gadgil that even if the insured transfers or sells away the 
vehicle the Insurance company continues to remain liable, 

9 teal es 606. 18 peu A.LR. Panj. 114. 

10 [19867 All E.R. 112. 14 [1968] A.LR. Punj. 103. 


11 [1987] 4 All E.R. 628. 15 [1971] A. C.J. 88. 
12 [1970] A.C.J. 104. 
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We shall now consider Mr. Gadgil’s first contention that on the facts of 
this case and the evidence before us the Insurance Company had in fact as- 
sented to the transfer of the vehicle and was, therefore, liable. It has already 
been mentioned by us that the Insurance Company, as defendant No. 3, filed 
their written statement and in para. 8 of the said written statement they stated 
that Major Mujumdar had informed the Insurance Company of the sale of the 
car to defendant No. 2 but the policy continued in the name of Major Mujum- 
dar and it was not assigned to defendant No. 2. Nor was the car insured with 
defendant No. 3. Therefore it was pleaded that defendant No. 3, as the Insu- 
rance Company, was not liable in any manner. Although these contentions 
were taken, the Insurance Company did not choose to lead any evidence or to 
produce any documentary evidence before the Court to show that the policy 
had lapsed. As a matter of fact on their own showing the vehicle was insured 
by Major Mujumdar for the period from December 23, 1963 and continued 
except for a short break till March 31, 1965. The original policy has not 
been produced but there is on record a copy which is said be a true copy and 
one endorsement thereon shows that the vehicle was laid up from July 1, 1964 
so that the insurance was cancelled but on November 9, 1964 an endorse- 
ment was issued by the Insurance Company for reinstatement of insurance 
which states:‘‘It is hereby understood and agreed that the insurance of this 
policy is reinstated in full as from the 8th October 1964.’’ This would go to 
show that the insurance cover in relation to the vehicle was subsisting on the 
date of the accident i.e. January 28, 1965. The learned trial Judge on noti- 
cing that the original policy was not before the Court passed the following 
order: 

“It appears from that the evidence on record that the Motor Car which killed the Plaintiff's 
husband was insured with defendant No. 8, by major M.N. Mujumdar on 28-12-1968, and after 
he sold the said car to defendant No. 2 he had intimated the fact to defendant No. 3. It is the 
contention of the Insurance Co., that there was no proper assignment of the said policy in favour 
of Defendant No. 2. The original policy is not before the court. In the interest of justice I 
think it is desirable that defendant No. 8, should produce the relevant certificate extracts of 
the register maintained of such policies in order to find out whether there is an entry in this 
register after the car was sold by Major Mujumdar to defendant No.2. I, therefore, direct that 
defendant No. 8, shall produce the relevant extracts in this Court on or before 18th Sept. 1968.” 
In other words defendant No. 3 as the Insurance Company was called upon 
to produce in Court the relevant extracts from their policy registers. 

Notwithstanding the order of the trial Court, it would appear that the In- 
surance Company did not produce either the original policy or the relevant 
extracts in the Court but instead filed an affidavit of one Dattatraya Gundo- 
pant, Regional Manager of the Insurance Company, to say that a true copy of 
the extract from the policy register was being produced which showed that a 
policy register was maintained at the Delhi office of the Insurance Company. 
There was a reference to comprehensive policy No. DLH-1201/R-524/R-524/63 
(PES) standing in the name of Major A.B.N. Mujumdar regarding the motor 
car (Renault) bearing Registration mark No. D.L.E. 1057. The defendants 
also stated that the policy was issued through the Delhi Branch of the Insu- 
rance Company and that it stood in the name of the said Major Mujumdar as 
the insured for the period ending March 30, 1965. Paragraph 4 of the affidavit 
curiously states as follows: 

‘That from the register of the Policy the interest of the Insured under the Policy does not 

appear to have been effectively transferred to any other person by any proper assignments with 
the consent of the Insurer till the date of the expiry of 80th March 1965.” 
We must observe that here is an Insurance Company which in an affidavit by 
their own Regional Manager of the Delhi Branch, from which the policy was 
issued, cannot in terms say that they have not assented to the transfer but 
evasive phraselogy is used such as ‘‘does not appear to” ‘‘effectively trans- 
ferred” and ‘‘proper assignment’’. 
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There was nothing to prevent the Regional Manager of the Insurance Com- 
pany particularly as the Insurance Company was already a party-defendant 
to step into the box and depose to the correct state of facts and affirmatively 
say and lead necessary evidence to prove that the Insurance Company had 
never assented to the transfer by Major Mujumdar of the vehicle to defendant 
No. 2. As a matter of fact the correspondence between the plaintiff and the 
company, which is on record, reveals a curious state of affairs which cannot 
but lead to grave suspicion. Exhibit 33 is the letter dated November 10, 1965 
signed by the plamtiff’s advocate to Motor Insurance Company Limited, New 
Delhi. This letter informs the Insurance Company about the accident and 
their liability and the claim of the sum of Rs. 30,000. The Regional Manager 
of the Insurance Company in its letter of November 19, 1965 which is at exh. 
30 on record states as follows: 


“In this connection we have to advise that you have not given full particulars of Insurance 
in respect of the vehicle No. DLE 1057 alleged to have been insured with us and caused death of 
your client’s husband named Damodar Tepse as such we cannot take action in this respect.” 
(Emphasis supplied.) ) 


It is significant that in the affidavit filed by Dattatraya Gundopant Yadwad, 
the Regional Manager on September 16, 1968 full particulars of the comprehen- 
sive policy of insurance with its number, the name of the insured, the number 
of the vehicle and the period of the insurance have been given, and yet al- 
though the number of the vehicle was communicated to the Insurance Company 
at its Delhi Branch, the Regional Manager suggests that the vehicle is not in- 
sured with them. What is worse, even though the insurance is said to have 
been taken out at Delhi, the Regional Manager at Delhi invites the plaintiff’s 
advocate to write to the Imsurance Company’s Head Office at Belgaum. 


We should have thought that once the number of the vehicle is known then 
the records of any imsurance company would show whether the vehicle was 
insured with them or not. It would appear that the plaintiff’s advocate in 
fact wrote a letter to the Head Office of the Insurance Company at Belgaum to 
which also he received an evasive reply from the Claims Officer of the Insurance 
Company to the effect that ‘‘you have not mentioned the owner of the vehicle 
in question and as such we are unable to ascertain the particulars of the said 
vehicle.” There is a foot note to this letter which is an endorsement to the 
Regional Manager at Delhi who js asked to find out if motor vehicle No. DLE 
1057 is insured with the Insurance Company or not. Then there is another 
letter of December 30, 1965 from the Claims Officer at the Head Office address- 
ed to the plaintiff’s advocate which may be reproduced in extense. 


‘‘We have duly received your letter dated 28rd December, 1965 communicating the name 
of the owner of vehicle No. DLE 1057 involved in an accident on or about 28-1-1985, 

On a carefal search of our records we have not been able to trace out the Insurance parti- 
culars of the said vehicle said to be standing in the name of Major Mujumdar c/o Chief Inspec- 
torate of Armaments, Kirkee, Poona-3. We would like to know on what ground you have stated 
the name of our company as Insurers. If you knowthe Certificate No. or the Cover note No. or 
the Policy No. issued by our Company kindly let us know immediately when the matter may be 
further considered. Since the vehicle did not stand insured with us on the date of the accident, 
we regret our inability to entertain this or any other claim arising out of the said accident. 
You may, therefore, go through your records and elucidate us on the above subject Le. supply 
us the Policy No. or Certificate No. or Cover-Note No. which is alleged to have been issued by 
our Company, when we may proceed farther in the matter. 


If in spite of our clear denial as stated above your client is advised to proceed against us 
she shall be doing so entirely at her own risk as to costs and consequences.” 
It does not require much imagination to come to a conclusion that the In- 
surance Company was determined to avoid their liability by taking up false 
and frivolous contentions. A statement like ‘‘We would like to know on what 
ground you have stated the name of our dompany as insurers’’ clearly sounds 
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dishonest. Either the vehicle was insured with this company or it was not 
and if the records of the Insurance Company have been properly maintained 
(and there is no suggestion to the contrary) it should have been possible for 
the Insurance Company to say that such a vehicle was not insured with them, 
or that it was insured with them but in the name of Major Mujumdar. It is 
io be noticed that in their written statement there is an admission that Major 
Mujumdar had informed them that he had sold the vehicle to defendant No. 2. 
In the affidavit filed by the Regional Manager full and detailed particulars 
have been given. Even the car is described as a saloon model. There is no 
explanation as to how in 1965 these gentlemen could not find out if the parti- 
cular car of which at least the registered number was known was insured with 
them or not and in 1968 they come out with full particulars. We cannot fail 
to notice that the Insurance Company although it had the opportunity to do 
so has not placed any evidence before the Court in order to enable the Court 
to determine whether the Insurance Company was not liable to satisfy the 
claim in suit. 

We have discussed the nature of the policy required to be taken out against 
third party risks under Chapter VIII of the Motor Vehicles Act, 1939. Al- 
though the insurance has to be in relation to a vehicle it is nevertheless a con- 
tract of indemnity which seeks to indemnify persons referred to against any 
liability arising out of the use of the vehicle. Now there may be a term in . 
the policy itself providing for such a transfer but in the absence of such a 
term and particularly when there is no prohibition the Insurance Company 
may assent to the transfer and novation may take place. It has been held 
that the clause in a motor car insurance policy with regard to the transfer of 
the policy in the event of the sale of the car to which it related is really not a 
clause with regard to the assignment of the policy. The policy being a con- 
tract of personal indemnity cannot really be assigned. When it is transfer- 
red ‘with the assent of the Insurance Company then there is a novation of the 
contract by which the original assured is released and new assured is accepted. 
(See Barnard v. Sully'5). We have therefore to see if in the circumstances of 
the case it cannot be said that the Insurance Company assented to the transfer 
and there was a novation of contract of indemnity with the result that defen- 
dant No. 2 was in fact and in law the person insured. Mr. Gadgil cited a decision 
of the M.P. High Court in Gyersilal v. Sitacharan, where it was observed that 
one of the requisites for such novation is that there must be agreement of all the 
parties to the new contract. The consent of parties to a novation may be esta- 
blished by circumstances showing such assent, as well as by express words. 
The question whether there was an agreement to substitute a new contract 
or not is a question of fact depending on the intention of the parties and one 
must look to the substance of the matter and not to mere form. In that case 
the policy contained a clause about its transfer to a purchaser of the car to 
which it related and the transfer had been assented to by the insurance com- 
pany. One J transferred the insured car along with the policy to G and 
the parties informed the insurance company about the transfer. The policy was 
sent to the company for recognition of the transfer in pursuance of the clause 
about transfer in the policy. The company however did not return the policy 
and did not send any reply that the company was willing to accept the transfer. 
There was an accident and it was held that in the circumstances of the case the 
company impliedly assented to the transfer and therefore there was a novation 
of sae of indemnity, with the result that G was in effect and in law the 
o i ed by the policy even though his name was not substituted in place 
of J. 


In the case before us we do not have the original policy on record but there 
is a copy and from the copy it appears that there is no clause with regard to 


16 (1981) 47 T.L.R. 557. 


48 THE BOMBAY LAW REPORTER. [vou. LXXVII. 


transfer of the policy to a purchaser of the car to which it relates. Now when 
we consider the question of novation, it is really the assent of the Insurance 
Company which is material and once there is an assent whether implied or ex- 
press then a new contract of indemnity would come into existence. We have 
noticed that Major Mujumdar promptly informed the Insurance Company that 
he had sold the car to defendant No. 2 and this is admitted by the Insurance 
Company. It requires, therefore, to be considered as to what the Insurance 
Company did. Their contention is that the policy had lapsed and, therefore, 
they are no longer liable. But as has been stated, the Insurance Company did 
not lead any evidence or even produce the original records which would have 
shown as to what was the correct state of affairs. In spite of the order of the 
trial Court, the relevant documents were not produced and we cannot but hold 
that the original documents which would have shown the correct state of affairs, 
have been kept back and withheld by the Insurance Company. It is not the case 
of the Insurance Company that they informed Major Mujumdar that by reason 
of the transfer of the vehicle the policy had lapsed. There are no averments to 
that effect in the written statement filed by the Insurance Company. There is 
no such statement in the affidavit filed by the Regional Manager. The nature of 
the correspondence to which we have referred, clearly shows the evasive and 
dishonest attitude adopted by the Insurance Company. 


It is significant that the Insurance Company was a party-defendant and ad- 
mitted that it had notice of the transfer but that is where they were content to 
leave the matter.. They have therefore failed to produce the necessary evidence 
in support of their claim that the policy had lapsed. In the circumstances we 
are entitled to draw an adverse inference that if the original policy and the 
original documents including relevant registers had been produced they would 
have disclosed a state of affairs contrary to the averments of the Insurance Com- 
pany, that they are not liable. . 


There is one another aspect, which requires to be considered on this point. It 
is admitted that the insurance policy was to remain valid till March 31, 1965. 
It is also admitted that the Insurance Company had been informed by Major 
Mujumdar that he had sold the vehicle to defendant No. 2 many months back 
and yet there is no mention by the Insurance Company as to what they did about 
it and whether they cancelled the policy for the unexpired period and refunded 
the balance premium to Major Mujumdar. Section 105 of the Motor Vehicles 
Act casts a duty on the insurer to notify to the registering authority the cancel- 
lation or suspension of the policy. When the information reached the Insurance 
Company that Major Mujumdar had parted with the vehicle and if, therefore, 
the policy lapsed because the insurance company did not assent to the transfer 
it would have been the duty of the Insurance Company to notify the registering 
authority that the policy of insurance in relation to the vehicle was no longer in 
force. There is no suggestion that s. 105 was complied with or any reply was 
sent to Major Mujumdar. ; 


The burden of showing that an insurance company is liable to satisfy the 
judgment may initially be on the plaintiff but, as, in the present case, once it is 
shown that the insurance company had been informed of the transfer of the 
vehicle then the burden or onus would shift;and it would lie on the insurance 
company to show how by reason of such a transfer no liability attaches to them 
to satisfy the judgment. The facts and evidence as to what had transpired after 
the Insurance Company had received information about the transfer are within 
the knowledge of the Insurance Company and the plaintiff who is widow of a 
person killed in the car accident cannot be expected to produce the necessary 
evidence. We are satisfied that on the facts of this case, the burden of proving 
that defendant No. 3 as Insurance Company had not assented to the transfer and 
the policy had lapsed or had been cancelled and that there was no novation of 
contract, lay on the Insurance Company which they have failed to discharge al- 
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though they are on record as a party-defendant and the learned trial Judge had 
given them specific opportunity to produce the necessary documentary evidence. 


In the circumstances of the case, therefore, we hold that the Insurance Com- 
pany impliedly assented to the transfer and, therefore, there was a novation of 
the contract of indemnity with the result that defendant No. 2 Pooranbhau 
Khairale became in fact and in law the person insured under the relevant policy. 
On this view, the Insurance Company would be clearly liable under the provisions 
of s. 96 of the Motor Vehicles Act to satisfy the judgment passed against defen- 
dants Nos. 1 and 2. 


Now we may refer to s. 103A of the Motor Vehicles Act, 1939 which was intro- 
duced by an amendment in 1969 and which provides an opportunity to the 
Insurance Company with whom the vehicle is insured to state if there is any 
objection to accept the purchaser of the vehicle as the insured person as a result 
of transfer of the motor vehicle. This has to be done within fifteen days of the 
receipt of the application by the insurer. The section thus provides that if 
there is no intimation of the insurer’s refusal to transfer the certificate and the 
policy to the other person i.e. the purchaser then by the deeming provision the 
certificate of insurance shall be deemed to have been transferred in favour of 
the purchaser. This is indeed a salutory provision and would now prevent the 
insurer from seeking to avoid liability unless they have affirmatively declined to 
agree to the novation of the contract of indemnity. 


This brings us to the question of quantum of damages. Mr. Gadgil pointed out 
that the plaintiff in her evidence has stated that her deceased husband used to 
Sell bread and butter and that the total sales were about Rs. 15 to Rs. 20 whereas 
the cost of purchasing the same from other bakeries was about Rs. 10 to Rs. 15. 
It.is argued on this basis that the minimum income of the deceased could be 
safely calculated at least at Rs. 150 p.m. less expenses in the nature of rent 
payable for the premises on which the business was carried on. On this calcula- 
tion the amount earned by the deceased would come to Rs. 138 per month 
although there is a general assertion by the plaintiff that the deceased used to 
earn a profit of Rs. 250 to Rs. 300 per month. Now by discounting a certain 
amount of exaggeration which is always bound to exist we may safely come to. 
the conclusion that the deceased was earning at least Rs. 125 per month. The 
learned trial Judge has taken the income of the deceased to be only Rs. 50 per 
month and although he has taken 20 years purchase price, he has somehow come 
to the conclusion that Rs. 5,000 by way of damages would be adequate. There 
is no indication as to how the learned Judge arrived at this conclusion. Assum- 
ing that the deceased spent Rs. 25 on himself it would leave Rs. 100 per month 
as the loss suffered by the plaintiff. The annual pecuniary loss would have 
been Rs. 1,200 a year and even at 20 years purchase the amount would be 
Rs. 24,000. It is to be noticed that the deceased was 38 years old and the learn- 
ed trial Judge seems to feel that a shopkeeper would only live till the age of 
58 years even in these years of longevity. It is regrettable that the evidence led 
in this case is far from adequate but taking into consideration matters of publie 
general knowledge we would feel that the deceased might have lived up to at 
least 60 years if not 65 years. On that basis the amount would increase to 
Rs. 26,400. If this amount is amortized and the fact that there is depreciation 
in the value of rupee is taken into account we feel that a sum of Rs. 16,000 
would represent a fair figure to be a awarded to the plaintiff, 


Mr. Abhyankar, who appeared for defendant No. 2 sought to suggest that 
Rs. 5,000 was adequate but it is to be noticed that defendant No. 2 did not file 
any written statement and did not cross-examine the plaintiff when she appeared 
as a witness and, therefore, Mr. Abhyankar’s contention cannot be accepted. As 
we have mentioned above on a conservative assessment the plaintiff has suffered 
a pecuniary loss of Rs. 100 per month for a period of at least 22 years. The 
plaintiff in her evidence has stated that the deceased had no issue, nor is there 

B.L.R.—4. 


50 THE BOMBAY LAW REPORTER. [VOL. LXXVII. 


any evidence on record that the deceased’s parents were alive who would other- 
wise have a claim under the relevant provisions of the Fatal Accidents Act and 
therefore it does not require that any apportionment be made by the Court. 

The appeal is, therefore, allowed and the order of the trial Judge modified so 
that the suit is decreed for Rs. 16,000 with interest at 6 per cent. per annum 
from the date of the suit till realisation. Defendant No. 3 as the Insurance 
company shall satisfy the judgment and pay the decretal amount to the plaintiff, 
Defendants to pay the costs of the plaintiffs throughout. Copy of the decree 
to be sent to the Collector for recovery of Court-fees from the defendants. 


Order accordingly. 


ORIGINAL CIVIL. 


Before Mr. Justice Vimadalal. 


AHOORA. BLOCKS PRIVATE LIMITED v. FOCUS ADVERTISING 
PRIVATE LIMITED.* 


Companies Act (I of 1956), Secs. 434(1) (a), 433 (e)—Companies (Court) Rules, 1959, Rule 95, Form 
No. 46—Petition for winding-up—Petitioner company giving statutory notice under 8. 434(1)(a) 
for certain amouni—Defendani company netiher replying to notice nor paying or securing 
amount demanded—Preliminary objection taken that no particular in respect of amount as re- 
quired under Ruls 95 read with Form No. 46 given—~Validtty of preliminary objection. 

A petition which is based on non-compliance with a statutory notice under s. 484 (7) (a) 
of the Companies Act, 1956, is properly framed if it sets out (1) that the petition is by a 
oreditor for a certain amount; (2) that a statutory notice in respect of that claim was served 
on a particular date; and (8) that the company has, for three weeks from the date of the 
service of that notice, neglected to pay the amount claimed therein or to secure or compound . 
it to the reasonable satisfaction of the creditor. If these three facts are averred, then such 
a petition is in compliance with the statutory Form No. 46. 

" Form No, 46 is a general form intended to be applicable to all cases in which a creditor 
presents a petition for winding-up against a company on the groundofinablity to pay a 
debt, whether that inability is an actual inability under s. 488(e) of the Companies Act, 1956 
or a deemed inability to pay under s. 484(7)(a) read with s. 488 (e) of the Act. Rule 95 of 
the Companies (Court) Rules, 1959, provides for necessary variation being made in the form 
of the petition for winding-up. Therefore, in a case where a petition for winding-up is based 
merely on a deemed inability to pay by reason of non-compliance with a statutory notice, 
there can be no question of any particulars of the debt being given, for the cause of action 
in such petition is failure to comply with the statutory notice. 


G. J. Desai, for petitioners in support. 

S. V. Oak, for supporting creditor. 

S. H. Doctor, for supporting creditors.’ 

N. G. Thakkar, for supporting creditors. 

V. V. Tulzapurkar, for supporting creditor. 

D. R. Dhanuka, for the company opposing the petition. 
D. R. Zawala, for opposing creditors, 

R. J. Bhatt, for three shareholders opposing the petition. 


VIMADALAL J. This is a petition for the winding-up of a private limited 
company named Focus Advertising Pvt. Ltd. on the ground that the company 
is unable and/or is deemed to be unable to pay its debts within the meaning 
of s. 433 and s. 484 of the Companies Act, 1956. A preliminary point was 
raised by Mr. Dhanuka who appears for the company, to the effect that as this 
petition does not give any particulars in respect of the petitioners’ alleged debt, 
and is not in accordance with the form prescribed by statutory rules, it is not 
maintainable and should be dismissed. It may be mentioned that the petitioners 


*Decided, March 14,1974. Company Petition No. 282 of 1978. 
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have, through their attorneys, given the necessary statutory notice under 
s. 484(/)(a@) of the Companies Act, and it is not disputed that the company has 
neither replied to that notice nor paid or secured the amount demanded in 
said statutory notice. These facts are averred in paras. 7 and 8 of the petition in 
the present case. Mr. Dhanuka has, however, contended that in the said para. 7, 
there is a bald statement that the company is indebted to the petitioners in the 
sum of Rs. 17,248.41, and it is stated that the same was claimed by the peti- 
tioners in respect of bills for the preparation of various blocks supplied by them 
to the company, but no particulars in respect of the said amount have been given 
as required by Rule 95 of the Companies (Court) Rules, 1959, read with Form 
No. 46 thereto. There is, however, in my opinion, no substance in that conten- 
tion of Mr. Dhanuka. Though in para. 10 of the petition the averment is wide 
enough to include both an actual inability to pay as well as a deemed inability 
to pay debts on the part of the company, there can be no doubt that the present 
petition is based only on the failure to comply with the statutory notice which 
is in the nature of a deemed inability to pay by reason of provisions of s. 484(/) 
(a) read with s. 483(e) of the Companies Act. Rule 95 on which Mr. Dhanuka 
has relied lays down that the petition for winding-up of a company ‘‘shall be in 
Form No. 45, 46 or 47, as the case may be, with such variation as the circumstance 
may require.” Turning to Form No. 46, Mr. Dhanuka has strongly relied on 
the fact that in para. 6 thereof it is stated in parenthesis that the debt must be 
stated ‘‘with particulars’. Mr. Dhanuka has relied on Para. 7 thereof to show 
that the said form applies to a petition for winding-up on the ground of non-com- 
pliance with a statutory notice under s. 434(/) (a) read with s. 488(e) of the 
Act. In my opinion, Form No. 46 is a general form which is intended to be 
applicable to all cases in which a creditor presents a petition for winding-up 
against a company on the ground of inability to pay a debt, whether that inabi- 
lity if an actual inability to pay under s. 433(e) or a deemed inability to pay 
under s. 484(/) (a) read with s. 438(6). Rule 95, with which the said Form 
No. 46 has to be read, provides for necessary variations being made in the form | 
of the petition for winding-up and, therefore, in a case where a petition for 
winding-up is based merely on a deemed inability to pay by reason of non-com- 
pliance with a statutory notice, there is no question of any particulars of the 
debt having to be given, for the cause of action in such a petition is the failure 
to comply with the statutory notice. That of course does not mean that a bona 
fide dispute cannot be raised by the company. I am, however, at the moment 
discussing only a point which is being argued only as on a demurrer. Suffice it 
to say, that a petition which is based on non-compliance with a statutory notice, 
is, in my opinion, properly framed if it sets out that the petition is by a creditor 
for a certain amount, that a statutory notice in respect of that claim was served 
on a particular date, and that the company has, for three weeks from the date of 
service of that notice, neglected to pay the amount claimed therein or to secure 
or compound it to the reasonable satisfaction of the creditor. If these three 
facts are averred, in my opinion, it is impossible to say that such a petition 
' is not in compliance with the statutory Form No. 46 on which Mr. Dhanuka has 
relied, which, as already been stated above, must be varied to suit the facts of 
each particular case as stated in Rule 95 itself. In the result, this preliminary 
objection of Mr. Dhanuka fails and the hearing of the petition must proceed on 
merits. 

At this stage Mr. Dhanuka applies for adjournment of this petition for two 
weeks in order to enable him to consider whether he should file an appeal from 
this order, and also to enable him to settle with the Company’s creditors, if 
possible. I see no reason to grant that application for adjournment and in- 
terrupt the hearing of this winding-up petition. 


Order accordingly. 
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: Before Mr. Justice Nain, 
PESULY ART DYERS & ar (PRIVATE) LIMITED 


THE REGISTRAR OF COMPANIES. y 
Companies (Court) Rules, 1959, Rules 37, 2(11)—Companies Act (I of 1956), Secs. 19,17,18,640A, 
643—Rules of the High Court of Bombay (Original Side), 1957, Rules 91, 286—Parties whether 
' to lodge draft orders with Prothonotary on Original Side—Effect of Rule 37, Companies (Court) 
Rules, 1959 on RR. 91, 286 of High Court (Original Side) Rules, 1967—Default of office in 
drawing up orders, effect of—Limitation Act (XXXVI of 1963), 8. 12 (2). 


“Rule 87 of the Companies (Court) Rules, 1959, casts an imperative duty on the Registrar 
of the Court [under Rule 2(77) the term ‘Registrar’ includes the Prothonotary] to draw up 
all orders under the Companies Act, 1956, whether they are made in Court or in Chambers. 
Rules 91 and 286 of the Rules of the High Court of Bombay (Original Side), 1957, which 
were in force upto 1959, can no longer apply or cast a duty on the party.to lodge draft orders 
under the Companies Act, 1956 with the Prothonotary and apply for time to settle the drafts. 
Although dual system prevails on the Original Side of the Bombay High Court, yet, by 
virtue of Rule 87 of the Companies (Court) Rules, 1958, it is the duty of the Prothonotary 
himself to draw ur the orders of the Court. No party can be penalised for default of the 
office in drawing up such orders. 

Saroja Mills Lid. v. Registrar of Companies! and Jagat Dhish v. Jawahar Lab, relied upon. 


K. 8. Cooper, with D. J. Dalal, instructed by Thakordas and Madgavkar, 
for the applicants. 

N. G. Thakkar, instructed by V. B. Shastri, for the respondent. 

J. 1. Mehta, Amicus Curiae. 

E. D. Kothare, for the Incorporated Law Society. 


Nain J. The question that arises for determination on this summons is 
whether on the Original Side of the Bombay High Court, where the dual 
system prevails in most of the sale there is a duty cast on the party or 
his attorneys to draw up orders under the Companies Act, 1956 or whether 
in such matters the orders must be drawn up by the Registrar of the Court. 
This summons has been taken out by the applicant petitioner for condonation 
of delay in filing certified copy of an order passed by this Court on April 
28, 1971 confirming a resolution for alteration of the memorandum of associa- 
tion of the applicant-company permitting it to expand its object clause so as 
to include businesses originally not included in the memorandum of association 
of the company. 

The order confirming the resolution was passed on April 23, 1971. On 
August 21, 1972 the applicant made an application for a certified copy. The 
order was drawn up and sealed on September 29, 1972 and the copy thereof 
was furnished to the applicant on October 2, 1972. On the same day the cer- 
tified copy was filed by the applicant with the Registrar of Companies. The 
Registrar raised the objection that printed copies of the memorandum of asso- 
ciation should be furnished to him. These were furnished on December 26, 
1972. The Registrar contended that on December 26, 1972 the filing of the 
order dated April 23, 1971 would be beyond the time prescribed by s. 18 of 
the Companies Act and refused to take the order on file. Thereafter on 
April 17, 1973 the present summons was taken out. 


As the matter concerns the Rules framed by the Supreme Court under the 
Companies Act, the Rules of this Court on its Original Side and the practice 
of this Court I gave notice to the Incorporated Law Society. Mr. R. D. 
Kothare, solicitor, has appeared on behalf of the Incorporated Law Society. 

- *Decided, June 27, 1973. Company Ap- 1 (1968) 84 Comp. Cas. s 

lication No. 4l of 1978 in Company Petition 2 [1961] A.I.R. $C. 882 
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I also requested Mr. J. I. Mehta, advocate, to assist the Court amicus curiae 
and he has been good enough to do so. 

Section 17 of the Companies Act, 1956 provides for confirmation by the 
Court of resolutions for alteration of memoranda of association of companies. 
Section 18(7) prescribes that a certified copy of the order of the Court made 
under s. 17(5) confirming the alteration together with a printed copy of the 
memorandum of association as altered shall, within three months from the date 
of the order, be filed by the company with the Registrar. Section 18(4) 
provides that the Court may, at any time, by order extend the time for filing 
of the documents or for registration. of the alteration under the section by 
such period as it thinks fit. Section 19(2) prescribes that if the documents 
required to be filed with the Registrar under s. 18 are not filed within the time 
allowed under that section,-such alteration and the order of the Court made. 
under s. 17(5) and all proceedings connected therewith shall, at the expiry 
of such period, become void and inoperative. There is a proviso to s. 19(2) 
which states that the Court may, on sufficient cause shown, revise the order 
on an application made within a further period of one month. Section 640A 
provides for computation of time for filing orders of Court and states that ex- 
cept as expressly provided in that behalf elsewhere in the Companies Act, where 
by any provision of the Act any order of the Court is required to be filed 
with the Registrar of Companies or any other person within a period speci- 
fied therein, then in computing that period the time taken in drawing up the 
order and in obtaining a copy thereof shall be excluded. 

The contention of the Registrar of Companies is that the time prescribed for 
filing a certified copy of the order dated April 23, 1971 is three months, and 
the said certified copy not having been filed on or before July 23, 1971, the 
filing of the certified copy on December 26, 1972 or even on October 2, 1972 
would be beyond time and by virtue of s. 19(2)-of the Companies Act, 1956, 
the alteration as well as the proceedings for confirmation have .become void 
and inoperative. 

On behalf of the applicant my attention has been drawn to s. 648(J)(a) of 
the Companies Act which empowers the Supreme Court to make rules in res-° 
pect of matters prescribed by the Companies Act except matters reserved to 
the Central Government. Sub-section (3) of s. 643 provides that until rules 
are made by the Supreme Court, all rules made by any High Court on the 
matters referred to under s. 643 and in force at the commencement of the Act 
shall continue to be in force in so far as they are not inconsistent with the pro- 
visions of the Companies Act in that High Court and in Courts subordinate 
thereto. The question of the High Court rules continuing to be in force, 
however, does not arise in view of the fact that the Companies (Court) Rules, 
1959 framed by the Supreme Court are now in force. Rule 37 of these Rules 
framed by the Supreme Court provides that every order, whether made in 
Court or in Chambers, shall be drawn up by the Registrar, unless in any 
proceeding or class of proceedings the Judge or the Registrar shall direct that 
the order need not be drawn up. The contention of the applicant is that Rule 
37 casts a mandatory duty on the Registrar (the term. ‘‘Registrar’’ under 
Rule 2(/7) includes the Prothonotary of this Court) to draw up every order 
whether made in Court or in chambers. The applicant contends that the 
order was so drawn up and settled and sealed by the Registrar on September 
29, 1972. Therefore, the time from the date of the order, viz. April 23, 1971 to 
the date of its being drawn up on September 29, 1972 and secondly ‘the time 
from the date of the application for a certified copy, viz. August 21, 1972 to 
October 2, 1972 when the certified copy was furnished to the applicant has 
' to be excluded from the time prescribed by s. 18 by virtue of s. 640A of the 
Companies Act. The applicant contends that the entire time from the date of 
the order, viz. April 23, 1971 to October 2, 1972 has to be excluded by the 
above process of reasoning. It states that it -has filed the order with the 
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Registrar on October 2, 1972 and even if it be taken that it should be deemed 
to have filed the order on December 26, 1972 when printed copies of the memo- 
randum of association were furnished to the Registrar, it would still be within 
the period of three months from October 2, 1972. 

Mr. Mehta drew my attention to Rules 91 and 286 of the Rules of this Court 
on its Original Side. Rule 91 provides that a decree or order passed in cham- 
bers shall be drawn up by the party initiating the proceedings unless the Judge 
passing the decree or order otherwise directs and that such party shall lodge 
the draft of the decree or order in the office of the Prothonotary and Senior 
Master within four days from the date of the decree or order and shall apply to 
fix a time to settle the draft. Rule 91 obviously applies to decrees and orders 
passed in Chamber. Correspondingly Rule 286 applies to decrees and orders 
passed in Court and casts a duty on the party initiating the proceedings to draw 
up the decree or order and to lodge the draft in the office within ten days. The 
order dated April 23, 1971 being an order passed in Court, under Rule 286 it 
should have been the duty of the party to lodge the draft of the order in the 
office of the Prothonotary within ten days from the date of the order and to 
apply to him to fix a time to settle the draft. Mr. Mehta contended that it was 
the duty of the applicant to have followed Rule 286 and he being in default, the 
time taken in drawing up the order should not be excluded. 

At this stage one may compare the provisions of s. 12(2) ef the Limitation 
Act, 1963 with the provisions of s. 640A of the Companies Act. Under s. 12(2) 
in computing the period of limitation for an appeal or an application the day 
on which the judgment complained of was pronounced and the time requisite for 

` obtaining a copy of the decree has to be excluded. ‘The explanation to the sec- 
tion, however, provides that in computing the time requisite for obtaining a 
copy of a decree or an order, any time taken by the Court to prepare the decree 
or order before an application for a copy thereof is made shall not be excluded. 
It is clear, therefore, that in excluding time under s. 12 of the Limitation Act if 
there is no application for a certified copy, the time taken in drawing up the 
decree or order is not excluded. But once an application for a certified copy is 

°made, the time taken for drawing up the decree or order is to be excluded. 
Whereas under's. 640A of the Companies Act, irrespective of an application for 
a certified copy, both the time taken in drawing up the order and the time bet- 
ween the application for a certifled copy and the grant of a certified copy are to 
be excluded. The applicant is, therefore, right in contending that if the duty 
to draw up the order was on the Registrar, the entire time from April 23, 1971 
to October 2, 1972 will have to be excluded. 

My attention has been drawn to two judgments. One is of the Madras High 
Court in the case of Saroja Mills Lid. v. Registrar of Companses,! wherein Veera- 
swami J. (as he then was) held that under s. 18(/) read with s. 640A of the 
Companies Act, in computing the period of three months within which an appli- 
cation for a copy of the order of the Court confirming an alteration of the 
memorandum has to be made, the time taken for drawing up the order should 
be excluded. In that case the order confirming the alteration of the memoran- 
dum of association of a company was made in January, but the order was drawn 
up in April and the application for a copy of the order was made in June. 
The learned Judge held that the application was in time. This judgment ob- 
viously supports the contention taken by the applicant before me. 

The other case cited by the applicant is a judgment of the Supreme Court in 
the case of Jagat Dhish v. Jawahar Lal? wherein it is observed that except in 
places where the dual system prevails, the litigant or lawyer does not play any 
material or important part in the drawing up of the decree. In fact, the process » 
of drawing up of the decree is beyond the litigant’s control. Therefore, there 
is no doubt whatever that in failing to draw up a decree in that suit the office 
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of the trial Court was negligent in the discharge of its duties. The Supreme 
Court further observed that where the dual system does not exist, it would be 
idle to contend that it is a part of the duty of a litigant to remind the Court or 
its office about its obligation to draw up a decree after the judgment is pronoun- 
ced in any suit. It may be that decrees when drawn up are shown to the law- 
yers of the parties; but essentially drawing up of the decree is the function of 
the Court and its office, and it would be unreasonable to penalise a party for the 
default of the office by suggesting that it was necessary that the party should 
have moved the Court for the drawing up of the decree. Mr. . Mehta 
suggested that in this case it was the duty of the applicant to move the Court for 
drawing up of the order and as the applicant had failed in this, the time taken 
in drawing up the decree should not be allowed. I am afraid, this argument is 
met by the observations of the Supreme Court in the above case, 

In my opinion, Rule 37 of the Companies (Court) Rules, 1959 casts an impera- 
tive duty on the Registrar to draw up all orders under the Companies Act 
whether made in Court or in Chambers. In view of the above duty cast by the 
Rules framed by the Supreme Court, Rules 91 and 286 made by this Court, which 
were in force upto 1959, would no longer apply or cast a duty on the party to 
lodge draft orders under the Companies Act with the Prothonotary and to apply 
for time to settle the drafts. It would be the duty of the Registrar himself to 
draw up the orders of the Court. Although dual system prevails on the Original 
Side of the Bombay High Court, by virtue of Rule 37 of the Company (Court) 
Rules, 1969 there is no duty on the litigant or his lawyer either to draw up the 
orders under the Companies Act and to lodge them with the Registrar or to apply 
to him for the orders being settled or even to remind the Court or its office 
about its obligation to draw up such orders. I am afraid, it is the function of 
the Registrar to draw up all orders and no party can be ‘penalised for the de- 
fault of the office in drawing up the orders. These Rules apply uniformly to 
all Courts in India including those where dual system prevails and including 
the Bombay High Court on its Original Side. 

In view of the fact that I have taken that there is no dèlay on the part of 
the applicant, the Registrar is directed to take the order and copies of the 
memorandum on file. In the circumstances of the case there will be no order 
as to costs, 

Registrar of Companies shall act on a certified copy of the minutes of this 
Order. 


Before Mr. Justice Nain. 
R.S. DESHPANDE 


v. 
MUNICIPAL CORPORATION OF GREATER BOMBAY.* 


Bombay Shops and Establishments Act (Bom. LXXIX of 1948), Secs. 2 (4), 2(8), 7, Sch. I—In- 
surance Act (IV of 1938), Secs. 64 UM (1) (D), 42 (4), 110 H—Partnership firm carrying 
on business of insurance surveyors—Whether such firm “commercial establishment” under 
8, 2(4) of Bom. Act LX XIX of 1948-—~Whether such firm should be registered under 3. 7—~Liberal 
profession, criteria of. 

A partnership firm carrying on business of insurance surveyors falls within the definition 
of ‘‘oommersial establishment” in s. 2 (£) and “establishment” in s. 2 (8) of the Bombay 
Shops and Establishments Act, 1948, and must, therefore, register itself under s. 7 of the 
Aot. 

The three learned professions, namely the ecolessiastical, the medical and the legal may 
be called the traditional liberal professions. No doubt, from time to time with industrial 
development and social changes not only new vocations but also new professions will come 
into existence. But in order to qualify for being reckoned as liberal profession, a profession 
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should satisfy certain conditions: The activity carried on by it must not be an activity 
of a commercial nature as a trade or business. The main asset of the professional man 
which he brings into the practice of his profession must be intellectual skill or manual 
skill controlled by intellectual skill. There should be a degree of intelligence and integrity. 
The professional man should bea member of an organised profession for admission to which 
high academio or professional qualifications are required and the professional organisation 
should control admission to, discipline in and removal from the profession on account of 
acts of indiscipline and miscondut. There must also be a code of professional ethics and, 
in addition, there must be a judicial remedy against exclusion from the profession on account 
of indiscipline or misconduct by the professional organisation. 

N. E. Merchant v. Bombay M’pal Corp. B. P. Hira v. C. M. Pradhan, Commissionors 
of Inland Revenue v. Magse,t Dr. D.M. Surti v. State of Gujarat, National Union Kte. v. 
M. R. Meher’ and Sakharam v. City of Nagpur Corp.,* referred to. 


P.R. Baldota, for the petitioners. 
K.K, Singhavi, with C.J. Sawant, instructed by A.M. Desai, for the res- 
pondents. 


Narn J. The petitioners are father and son. Together they constitute a 
partnership firm carrying on the business of Insurance surveyors in Bombay. 
The respondents are the Municipal Corporation of Greater Bombay who are 
charged with the administration of the Bombay Shops and Establishments Act, 
1948 (hereinafter referred to as ‘‘the Shops Act’’). The petitioners have been 
called upon to register themselves under s. 7 of the Shops Act as a commercial 
establishment. The present petition has been filed for a writ, direction or order 
prohibiting the respondents from enforcing the provisions of the Shops Act 
against them. The petitioners allege that they carry on a profession and do not 
fall under the definition of ‘‘commercial establishment’’ in s. 2(4) of the Shops 
Act and are therefore not liable to register themselves under s. 7 of the said Act. 

The petitioners state that their firm which is known as Desai and Deshpande 
was established in 1956 by petitioner No. 1 and one J.R. Desai. J.R. 
Desai is no longer a partner in the firm. Instead petitioner No. 2 who is 
the son of petitioner No. 1 and is a Science and Law Graduate is a partner 
with his father in the firm of Desai and Deshpande. The petitioners 
state that they have one typist and a peon and that the work of these employees 
has no direct or essential nexus with the professional work of the petitioners. 
They state that their professional work consists of conducting surveys to find 
out the extent and the cause of loss, damage or injury to goods in transport 
or to motor vehicles which have been insured against such risks. They state 
that this requires a high degree of personal skill, accuracy, observation, in- 
dependence of judgment and integrity, and that_their clients approach them 
with entire confidence in their skill, intelligence and integrity. 

It might be mentioned that up to December 31, 1967 petitioners’ firm was 
registered under the Shops Act. Thereafter a Division Bench of this Court 
delivered its judgment in the case of N. E. Merchant v. Bombay M’pal Corp.,! 
holding that the office of Chartered Accountant with Articled Clerks and a 
salaried ordinary clerk was not a commercial establishment so as attract the 
provisions of the Shops Act. On July 30, 1968 the petitioners wrote to the res- 
pondents stating that in view of the High Court judgment the Shops Act was 
not applicable to members of various professions and that they would not be 
registering themselves under the Shops Act. On'Angust 12, 1968 the respon- 
dents wrote to the petitioners that they were of the considered opinion that the 
provisions of the Shops Act were applicable to the petitioners and called upon 
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- them to register themselves and stated that failing this the respondents would 
take legal action against the petitioners, On September 9, 1968 the present 
petition was filed. 

One of the affidavits of the respondents in reply is of Kamruddin Mohammod- 
bhoy, a Beat Officer under the Shops Act. He states that the business of Insu- 
rance Surveyors consists of surveying insured cars which have suffered damage 
and property insured against the risk of fire and goods lost or damaged in the 
course of transit by sea or otherwise. He states that Insurance Surveyors have 
to investigate the cause of the damage, to give a report as to the extent of the 
damage, the estimated value of the loss caused due to the damage, investigation 
as to the price of cars, spare parts, buildings and goods, to employ investiga- 
tors, to go into the cause of the damage and to recover survey charges in each 
ease. The respondents contend that the petitioners carry on business for gain 
and fall within the definition of a commercial establishment in s. 2(4) of the 
Shops Act. There is no dispute about the nature of the work done by an Insu- 
rance Surveyor. The only question to be determined is whether the petitioners 
fall within the definition of a ‘‘Commercial establishment’ under s. 2(4) of 
the Shops Act. 

‘t Commercial establishment’’ is defined in s. 2(4) of the Shops Act as under: 


“ ‘Commercial establishment’ means an establishment which carries on any business, trade 
or profession or any work in connection with, or incidental or ancillary to, any business, trade 
or profession and includes a society registered under the Societies Registration Act, 1860, and 
& charitable or other trust, whether registered or not, which carries on whether for purposes of 
gain or not, any business, trade or profession or work in connection with or incidental or ancillary 
thereto but does not include a factory, shop, residential hotel, restaurant, eating house, theatre 
or other place of public amusement or entertainment;”’ 


Section 2(8) defines an ‘‘establishment’’ as meaning inter alia a commercial 
establishment. Section 7 provides for the registration of such establishments. 
Section 52(a@) prescribes the penalty for contravention of the provisions of the 
Shops Act. Section 4 provides that notwithstanding anything contained in the 
Shops Act the provisions of the said Act mentioned, in the third column of 
Schedule II shall not apply to the establishments mentioned against them in 
the second column of the said Schedule. The proviso to s. 4 provides that the 
State Government may by notification published in the Official Gazette add to, 
omit or alter any of the entries of the said Schedule. 


The definition of ‘‘commercial establishment’’ in s. 2(4) means an establish- 
ment which carries on any business, trade or profession or any work in con- 
nection with or incidental or ancillary.to any business, trade or profession 
whether for the purpose of gain or not. It would appear at first sight that an 
establishment which carries on a profession would be a commercial establish- 
ment which would have to register itself under s. 7. Schedule II to the Shops 
Act which contains the exemptions provided for by s. 4 of the Shops Act 
exempts in entries 1 to 5 establishments of Central Government, State Govern- 
ment, Local authorities, Bombay Port Trust and Railway Administration. The 
normal sovereign activities of the Governments and non-trading activities of the 
local bodies would not fall within the definition of a ‘‘commercial establish- 
ment’. But the trading activities of the Governments and local bodies would 
fall within the definition. Exemption therefore makes it clear that even the 
trading activities are exempted. Item 66 in Schedule II exempts the High 
Court Law Library at Bombay and Nagpur. Items 18 and 22 exempt legal 
and income-tax practitioners from the provisions of ss. 13 and 18(2) and 15 
respectively of the Shops Act. A reference to the definition of a ‘‘ecommercial 
establishment’’ meaning an establishment which carries on a profession and the 
fact that partial exemption is given by items 18 and 22 in Schedule IT of the 
Shops Act would indicate that the remaining provisions of the Shops Act would 
apply even to legal and income-tax practitioners. In the case of B. P. Hira v. 
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C. M. Pradhan, it has been observed that there can be no doubt that s. 4 grants 
exemptions to certain establishments and that itself postulates that but for the 
exemption thus granted, the provisions of the Shops Act would have applied. 
The very fact that some of the provisions of the Shops Act are made inapplica- 
ble to the establishments and offices enumerated in the various items would indi- 
cate that the remaining sections not so specified would apply to them and if that ' 
is so, they must be and are establishments under s. 2(8) of the Shops Act. 
Without anything more, one would be inclined to come to the conclusion that 
even in the case of legal practitioners, their offices would fall within the defi- 
nition of establishment and would require registration. It would however ap- 
pear from some judgments of the Supreme Court and the Bombay High Court 
that the word ‘‘profession’’ in s. 2(4) of the Shops Act has been given a restrict- 
ed meaning and has been construed not to include a liberal profession and has 
not been applied to members of the legal and medical professions and the 
profession of Chartered Accountant. 

The word ‘‘profession’’ has not been defined. But the sense of the word has 
been brought out by Scrutton L. J. in the case of Commisstoners of Inland 
Revenue v. Maxse He observes (p. 657): 


‘*...It seems to me as at present advised that a ‘profession’ in the present use of language 
involves the idea of an occupation requiring either purely intellectual skill, or of manual skill 
controlled, as in painting and sculpture, or surgery, by the intellectual skill of the operator, as 
distinguished from an occupation which is substantially the production or sale or arrangements 
for the production or sale of commodities. The line of demarcation may vary from time to time. 
The word ‘profession’ used to be confined to the three learned professions, the Church, Medicine 
and Law. It has now, I think, a wider meaning”. 


I might perhaps say that the three learned professions, viz. the Ecclesiastical, 
the Medical and the Legal, may be called the traditional liberal professions. 
Palekar J. observed in the case of N. R. Merchant v. Bombay M’Pal Corp., that 
these 

"| The three learned professions ... cannot be the only professions for all time. Times 
change. The sphere of human activity and endeavour is constantly expanding, giving rise to 
problems which require specialisation and expertise. In the course of last two centuries, trade, 
commerce and industry have vastly developed bringing in their wake problems which have to 
be tackled by experts. The old crystallised learned professions of the Church, Medicine and 
Law were by the very nature of their training unable to solve the problems of the new develop- 
ments in trade, commerce and industry, which, infer alia, threw up a team of expertsin the shape 
of chartered accountants having specialised knowledge.” (p. 760). 


There is no doubt that from time to time with industrial development and social 
change not only new vocations but alsó new professions will come into existence. 
But in order to be admitted to the select list of liberal professions, they will 
have to endeavour to satisfy the essential features of a liberal profession which 
I will discuss later. 

In the case of Dr. D. M. Surti v. State of Gujarat* a doctor refused to regis- 
ter himself under the provisions of the Shops Act. He was prosecuted under 
s. 52. He contended that his private dispensary was not a commercial esta- 
blishment. Reversing the judgment of the Gujarat High Court the Supreme 
Court held that the private dispensary of a doctor is not a commercial establish- 
ment within the meaning of the Shops Act and the provisions of the Shops Act 
do not apply to his dispensary. Therefore, his conviction for offence under 
s. 52(e) was illegal. The Supreme Court further observed that it is true that 
s. 2(4) of the Shops Act had used words of very wide import and grammatically 
it may include even a consulting room where a doctor examines his Patients 
with the help of a solitary nurse or attendant. But, in the matter of construing 
the language of s. 2(4) of the Shops Act, the principle of noscitur a sociis has 
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to be adopted. The presence of the profit motive or the investment of capital 
tradition associated to the notion of trade and commerce cannot be given an 
undue importance in construing the definition of ‘commercial establishment’ un- 
der s. 2(4) of the Act. The correct test of finding whether a professional 
activity falls within s. 2(4) of the Act is whether the activity is systematically 
and habitually undertaken for production or distribution of goods or for render- 
ing material service to the community or any part of the community with the 
help of employees in the manner of a trade or business in such an undertaking. 
A professional activity must be an activity carried on by an individual by his 
personal skill and intelligence. There is a fundamental distinction therefore 
between a professional activity and activity of a commercial character and un- 
less the profession carried on by a person also partakes of the character of a 
commercial nature, he cannot fall within the ambit of s. 2(4) of the Shops 
Act. Thus where the professional activity is carried on in such a manner that 
the condition of the co-operation between the employer and the employee is 
necessary for its success and its object is to render material service to the com- 
munity, then these can be regarded as some of the features which render the 
carrying on of a professional activity to fall within the ambit of s. 2(4). A 
person following a liberal profession like that of a doctor does not carry on 
his profession in any intelligible sense with the active co-operation of his em- 
ployees. If not the sole, the principal capital which he brings into his pro- 
fession is his special or peculiar intellectual and educational equipment. Hence 
the professional establishment of a doctor cannot come within the definition 
of s. 2(4) of the Shops Act. It will be noticed that in this case the activity 
of rendering material services to the community systematically and habitually 
with the help of employees in the manner of a trade or a business has been 
stated to be an undertaking which would fall within the definition of a ‘‘com- 
mercial establishment’’. The judgment refers to the case of National Union 
Etc. v. M. R. Meher’ where the question was whether the work of a solicitor 
was not an “industry’’ within the meaning of s. 2 (j) of the Industrial Dis- 
putes Act, 1947 and observes (p. 68): 

‘*,...Looking at this question in a broad and general way, it is not easy to conceive that a 
liberal profession like that of an attorney could have been intended by the Legislature to fall 
within the definition of ‘industry’ under Section 2(j). The very concept of the liberal professions 
has its own special and distinctive features which donot readily permit the inclusion of the liberal 
professions into the four corners of industrial law. The essential basis of an industrial dispute 
is that it is a dispute arising between capital and labour in enterprises where capital and labour 
combine to produce commodities or to render service. This essential basis would be absent in the 
case of liberal professions. A person following a liberal profession does not carry on his profession 
in any intelligible sense with the active co-operation of his employees and the prinolpal, if not 
the sole, capital which he brings into his profession is his special or peculiar intellectual and 
educational equipment. That is why on broad and general considerations which cannot be 
ignored, a liberal profession like that of an attorney must,... be deemed to be outside the de- 
finition of ‘industry’ under Section 2 (j)”.* 


Inthe case of Dr. Surti the Supreme Court applied a similar line of reasoning 
to the case of the dispensary of a medical man and came to the opinion that the 
dispensary did not fall within the purview of the Shops Act and his conviction 
of the offence under s. 52(¢) of the said Act was illegal. It will be seen from 
this case that the emphasis was on the legal and the medical professions being 
liberal professions—-I might perhaps add traditionally liberal professions. 
Whether a legal practitioner working in office and acting and appearing in 
Courts on behalf of his clients carries on activity of a commercial nature and 
whether his office is a ‘‘commercial establishment’’ came to be decided by a 
Division Bench of this Court sitting at Nagpur in the case of Sakharam v. City 
of Nagpur Corp. The High Court held that an advocate or a legal practi- 


5 (1962) 64Bom. L.R. 698, S.C., s.c. [1962] * See 64 Bom. L.R. 698, at p, 698. 
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tioner whether he works in his office or appears in Court cannot be said to be 
carrying on his profession in any of these places where the activity can be said 
to be of a commercial nature and therefore he is not liable to have his establish- 
ment registered under the Shops Act. It is not every establishment in the 
sense of premises or building where business, trade or profession is carried on 
that is intended to be governed by the Shops Act but only those premises though 
carrying on one or other of these kinds of activities which are of a commercial 
nature. A lawyer who carries on his profession cannot answer the definition 
of an ‘‘employer’’ in s. 2(7) of the Shops Act. It must be mentioned that the 
judgment of the Supreme Court in the case of B. P. Hira v. C. M. Pradhan, was 
not cited before the Bench. On behalf of the Municipal Corporation reliance 
was placed on the entries in the Second Schedule of the Shops Act showing 
what the intention of the Legislature was and which establishments were intend- 
ed to be included under the Act. The learned Judges took the view that an 
advocate did not carry on any commercial activity and neither a notification 
under s. 4 nor the proviso to s. 4 can have the effect of enlarging the definition 
of a ‘‘commercial establishment’’ in s. 2(4) of the Shops Act. Here again it 
must be mentioned that the case related to the legal profession which is a tradi- 
tionally liberal profession. 

In the case of N.E. Merchant v. Bombay M’pal Corp., another Division Bench 
of this Court consisting of Chitale and Palekar JJ. were dealing with a case 
of Chartered Accountants in a Criminal Revision Application. The two ac- 
cused were qualified Chartered Accountants carrying on their business as such 
accountants and had an office where there were three articled clerks who were 
not salaried servants and one ordinary salaried clerk. The accused were prose- 
cuted and convicted under s. 52(a@) of the Shops Act for failure to register 
themselves. The Division Bench held that the establishment of the accused was 
not a commercial establishment within the meaning of s. 2(4) of the Shops Act 
and therefore the accused were not liable for the alleged contravention of s. 7 
of the Act. In the judgment of Palekar J. it is observed that the Chartered 
Accountants Act, 1949 has now statutorily recognised that the activities of a 
Chartered Accountant are not a mere business or trade but a profession and 
this is clear from the various provisions that have been made in that Act to 
lay down the standard of qualifications for a chartered accountant and stan- 
dards of conduct when practising as a chartered accountant. The stringent 
restrictions that have been placed on him are only a measure of the integrity 
that should be displayed by the chartered accountant in the practice of his 
profession and all these matters help to consider whether the activity of the 
chartered accountant is a profession. One of the important elements to be 
considered when the question whether a man is exercising a profession is to 
see whether he is a member of an organised professional body with a recognised 
standard or ability enforced before he can enter it and a recognised standard 
of conduct enforced while he is practising it. A chartered accountant is ap- 
proached by his client for advice and guidance in his problems with regard to 
trade, business or industry, and it is expected that the chartered accountant,. to 
the best of his ability, would be in a position to help him in his difficulties and 
not betray the confidence that is placed in him. This is one of the elements 
which should be sought when considering whether a particular person is prac- 
tising a profession or is merely doing a business. A chartered accountant who 
has under him for training articled clerks has to form an independent judg- 
ment upon the personal intelligence and skill and in the formation of the judg- 
ment and advice the articled clerks have no place. Therefore, their co-opera- 
tion with the chartered accountant in checking receipts and payments is noi 
the sort of co-operation which will reduce what is essentially a profession to a 
commercial venture. 

I have already referred to the observations of Palekar J. that the three learn- 
ed professions, viz. the Ecclesiastical, the Medical and the Legal professions 
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which are the traditional liberal professions, cannot be the only professions for 
all the time and that with the change of time and expansion of spheres of 
human activity requiring specialisation and expertise, more professions are 
bound to come up. But in order to qualify for being reckoned as liberal pro- 
fession, a profession has to satisfy certain conditions, viz. that the activity 
carried on by it must not be an activity of a commercial nature as a trade or 
business. The main asset of the professional man which he brings into the 
practice of his profession must be intellectual skill or manual skill controlled by 
intellectual skill. Apart from the skill there should be a degree of intelligence 
and integrity and above all the professional man should be member of an orga- 
nised profession for admission to which high academic or professional quali- 
fications are required and the professional organisation controls the admission 
to, the discipline in and removal from the profession on account of acts of 
indiscipline or misconduct. There must also be a code of professional ethics 
and in addition there must be a judicial remedy against exclusion from the 
profession on account of indiscipline or misconduct by the professional orga- 
nisation. Let us take the instance of the legal profession. There are well 
settled standards of conduct and etiquettes prescribed for the legal profession 
in India, England, United States and several other countries. An advocate 
is required to comport himself in a manner befitting his status as an officer of 
the Court, a privileged member of the community, and a gentleman. He owes 
a duty to the Court consistent with his independence, a duty to his client 
consistent with his duty to the Court and to the opponent and his advocate. 
The advocate also owes a duty to his opponent and his advocate. He also 
owes a duty to his profession and his colleagues who are its members. There 
are restrictions on his taking up other employment and a high professional 
rectitude is expected of him. The Bar Council of the State and the Bar Coun- 
cil of India are the professional organisations which control the admission 
to, the discipline in and punishment for misconduct in the profession. There 
is an appeal to the Supreme Court of India. Similarly, in the case of the medi- 
cal profession, there are Medical Councils which control the admission to, the 
discipline in and punishment for misconduct in the profession. High academic 
or professional qualifications are prescribed for admission to the profession. 
It is due to the membership of these professional organisations and their control 
over its members that the public have come to repose great trust in the mem- 
bers of these professions. It is only these ingredients that can make a profes- 
sion a liberal profession. 

It has been argued on behalf of the petitioners that the profession of an 
insurance surveyor satisfies the conditions of a profession. It is argued that 
the insurance surveyor has to take out a licence to practise and has to pay fees 
for such licence. Under s. 64 UM(J)(D) of the Insurance Act, 1938 unless a 
person has been practising as a surveyor prior to October 26, 1968, he must 
hold a degree of a recognised university in a branch of Engineering or must be 
a chartered accountant or hold a diploma in Insurance granted or recognised 
by the Government ete. Under sub-s. (5) of the said section, it is provided that 
no insurer shall pay to any person any fee or remuneration for survey, veri- 
fying or reporting on a4 claim of loss under a policy of insurance unless the 
surveyor is an approved surveyor. Under subs. (7) of the said section, the 
Controller of Insurance is empowered to cancel the licence of a surveyor if he 
is satisfied that he has been guilty of wilfully making a false statement know- 
ing it to be false or of being knowingly a party to the settlement of a claim in 
a fraudulent manner. It will be noticed that the cancellation of licence is 
provided for reasons which would even otherwise be criminal offences. It is 
not that high standards of professional conduct and etiquette are prescribed 
for surveyors. Sub-section (7) (D) of s. 64 UM applies the provisions of s. 42(4) 
applicable to insurance agents also to surveyors. Section 42(4) of the Insurance 
Act provides that a surveyor would be disqualified if he is a minor, a person of 
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unsound mind or has been convicted of criminal misappropriation, eriminal 
breach of trust or cheating, or forgery or an abetment of or attempt to commit 
such offence or in the case of investigation in the winding up of a company it is 
found that the surveyor has been guilty of or has knowingly participated in or 
connived at any fraud, dishonesty or misrepresentation against an insurer or 
an insured. Section 110 H provides for an appeal from decisions of the Con- 
troller to the Government. 

It would appear from the provisions of the Insurance Act, 1938 referred to 
hereinabove that while the profession of a surveyor is a recognised profession, 
which requires a licence from a governmental authority, it does not require the 
surveyor to be a member of any professional organisation. It is not an orga- 
nised profession. Without trying to belittle the importance of the surveyor'in 
the life of the community, I may observe that there are other professions which 
may not be liberal professions which are recognised professions and require a 
licence to be able to practise. An apothecary and druggist requires a licence 
and so does a plumber. It is true that high academic qualifications are pres- 
cribed for registration as an Insurance surveyor, but there is no professional 
organisation which controls the admission to, the discipline in and the removal 
from the profession in case of misconduct. There is also no code of profes- 
sional conduct, ethics or etiquette. Thero is no prohibition against canvassing 
for work or against advertising. Several other attributes of a liberal profes- 
sion are missing. 

It was argued on behalf of the petitioners that in order to come within the 
definition of ‘‘commercial establishment’’, a person must carry on business or 
trade such as buying or selling goods for profits. It is emphasised that there 
must be an element of risk or loss. The simple answer to this argument is that 
an estate broker, a finance broker or a share and stock broker does not buy or 
sell goods, shares or land, unless he trades on his own account and yet it can- 
not be said that his is not a profession that would make his establishment a 
commercial establishment within the meaning of s. 2(4) of the Shops Act. In 
fact the definition of a commercial establishment in s. 2(4) is sufficiently wide to 
cover professions which partake of the nature of a business or trade and which 
are not liberal professions either traditionally or have come into existence due 
to social and economic changes and growth of human endeavour and enterprise. 

In the result, I am not satisfied that the profession of an insurance surveyor 
satisfies the conditions of a liberal profession to entitle it to exclusion from the 
definition of ‘‘commercial establishment’’ in s. 2(4) and the definition of an 
‘‘establishment’’ in s. 2(8) of the Shops Act. The petitioners must therefore 
register themselves under s. 7 of the Shops Act. The petition fails and is dis- 


missed with costs. Petition dismissed. 


APPELLATE CIVIL. 


Before Mr. Justice Shah. 


RAMCHANDRA GANPATI SALUNKE v. RAJARAM BAPU MORE.*® 
Hindu Law—Adoption—Ante-adoption arrangement arrived at between natural father and adoptive 
mother—~Such arrangement giving part of property to adoptive mother absolutely— Adoptive 
mother selling such property— Arrangement and sale-deed, whether valid—-Hindu Women's 
Rights to Property Act (XVIII of 1937). 

An ante-adoption arrangement which stipulates that a part of the property be given to 
the adoptive mother absolutely is valid provided the arrangement is found to be fair and 
reasonable, 

* Decided, March 29, 1974. Second Appeal decree passed by M.N. Nargudkar, Civil 
No. 1028 of 1966, against the order vane l Judge, Junior Division, Vita, in Civil Suit 
gli, 


by S.G. Mandlik, Assistant Judge, No. 128 of 1964, 
in Civil Appeal No. 846 of 1965, reversing the 
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Where, therefore, the facts showed that by an arrangement arrived at between the natural 
father of the adopted boy, the adoptive mother and the purchaser, all of whom were closely 
related to each other, a small portion of her husband’s property was given absolutely to 
the adoptive mother and she sold it to the purchaser for valuable consideration in pur- 
suance of that arrangement, it was held that the sale-deed in favour of the purchaser was 
binding on the adopted son and he could not challenge it. 

Krishnamurthi Ayyar v. Krishnamurthi Ayyar', explained. 
T. Raju v. Nagammal,? agreed with. 

Shankardas v. Channappa: Bagalkot Bank v. Channappa® and Pemraj v. Rajibai,‘ 
distinguished. 

Vinayak Narayan Jog v.Govindrav Chintaman Jog*, Chitko Raghunath Rajadiksh v. Janakt,® 
Ravji Vinayakrav Jaggannath Shankarsett v. Lakshmibai,’ Basava v. Lingangauda, Vya- 
sacharya v. Venkubai,” Venkappa v. Fakirgowda,” Balkrishna Motiram v. Shri Uttar Na- 
rayan Dev™ and Parvatibat v. Vishvanath," referred to. 


THE facts appear in the judgment. 


N. S. Shrikhande, for the petitioner—original defendant No. 1. 
K. 8. Bhadti for Dr. B.R. Naik, for respondent No. 1. 
A. V. Datar, for respondent No. 3.- 


SHAH J. This second appeal filed by original defendant No. 1 Ram- 
chandra Ganpati Salunke raises an important question of Hindu law. Respon- 
dent No. 1 Rajaram is the plaintiff. Respondent No. 2 Muktabai who was 
original defendant No. 2 died pending the second appeal and her adopted son 
Rajaram who is respondent No. 1 is brought on record as her heir. Respondent 
No. 8 Ganpati is original defendant No. 3. 

Defendant No. 2 Muktabai adopted the plaintiff Rajaram on August 3, 1953. 
Her husband Bapu died in the year 1947. The parties to the suit are very 
closely related to each other. Rajaram’s natural father Tukaram is the full 
brother of defendant No. 1 Ramchandra. Tukaram and Ramchandra are the 
sons of Ganpati, defendant No. 3, and his wife Chandrabai. This Chandrabai 
is the daughter of Sakharam who is the brother of Muktabai’s husband Bapu. 
- Ganpati defendant No. 3, is the son of Manjabai who was the sister of Bapu 
and Sakharam. The relationship between the parties would be clear from the 
genealogy which is set out below: 


Naru 
ae 
(D. 2) (d. 1947) Sakharam =Banubai Manjabai 
Rajaram Chandrabai Ganpati (D. 8) 
(PIft. adopted (married to Ganpati —=Chandrabali 
on 3-8-58) Deft. No. 8) To 
Tukaram Ramchandra 
(D. 1) 
Rajaram 
(given in 
adoption — 
Plaintiff) r 
1 (1927) 29 Bom. L.R. 969, P.O., 8.C, 8 1D) I.L.R. 19 Bom. 428. 
[1927] A.LE. P.C. 189. 9 (1912) LL.R. 37 Bom. 251, F.B, B.C. 
2 [1928] A.LR. Mad. 1289. 14 Bom. L.R. 1109. 
8 (1987) 40 Bom. L.R. 443. 10 cies 8 Bom. L.R. 346. 
A (1987) 39 Bom. L.R. 1069. 11 (1918) LL.R. 48 Bom. 549, 5.C. 21 Bom. 
5 ‘ier 6 B.H.C.R. 224, L. R. 225. 
6 Te 11 B.H.C.R. 199. 12 (1925) 27 Bom. L.R. 1509. 
7 (1887) I.L.R. 11 Bom. 881, 
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On the date of adoption of the plaintiff Rajaram by Muktabai, another event 
took place which gave rise to this litigation. On that day, Muktabai sold the 
two suit lands bearing Survey Nos. 146/2 and 153/la together admeasuring 

8 acres and 19 gunthas by a registered sale-deed for Rs. 2,000. This sale-deed 
is being challenged by the plaintiff in the present petition. 

Muktabai’s husband Bapu was the owner of 20 acres of land and after his 
death Muktabai got this property as his widow under the Hindu Women’s Rights 
to Property Act, 1987. The result of the adoption and the sale-deed was that 
Muktabai and Rajaram retained about 164 acres of land while Ramchandra, 
defendant No. 1, got the remaining portion of 3 acres and 19 gunthas under the 
sale-deed. At the time of adoption Rajaram was a minor and he was given in 
adoption by the plaintiff’s natural father Tukaram. On August 20, 1964, the 
plaintiff filed the present suit challenging the sale-deed executed by Mukta in 
favour of Ramchandra on August 3, 1953 on diverse grounds. The main ground 
on which this sale-deed was challenged was that Muktabai was a Hindu widow 
having only widow’s estate in the suit lands, and, therefore, was not entitled to 
alienate it. He challenged the sale-deed on the ground that it was not for legal 
necessity and also was without any consideration. The plaintiff’s case was that 
he being the adopted son, such a sale-deed was not binding on him and he was 
entitled to get possession of the suit lands as owner thereof. 

. The contesting defendant Ramchandra denied the plaintiff’s contention that 
there was no legal necessity or that no consideration was paid by him under the 
sale-deed. His principal contention, however, was that Mukta had incurred 
some debts, and for payment of the debts, the sale-deed was executed in his 
favour for Rs. 2,000. According to him, there was an arrangement agreed upon 
between the plaintiff’s natural father Tukaram, Ramchandra and Mukta that 
such a sale-deed should be executed in favour of Ramchandra on his paying 
Rs. 2,000 as price thereof and Rajaram should be adopted by Mukta as her son. 
In short, his contention was that both the adoption as well as the sale-deed were 
agreed upon between these persons and under this ante-adoption agreement both 
the sale-deed as well as the deed of adoption were executed one after the other 
on August 3, 1953. He also contended that if the sale-deed had not taken place, 
the plaintiff would not have become the adopted son of Mukta. In the alterna- 
tive, he contended that under the Hindu Women’s Rights to Property Act, 1937, 
Muktabai was entitled to half share and so long as she is alive, the plaintiff 
Rajaram will not be entitled to get possession of the land sold to him. For the 
purposes of this appeal, it is not necessary to narrate the other points of dispute 
raised by the parties jn their pleadings. I may state here that Muktabai filed 
her written statement supporting the plaintiff’s case. 

On a consideration of the evidence on record, the trial Court negatived the 
plaintiff’s contention that the sale-deed was without consideration but upheld 
his contention that the same was not for legal necessity. The trial Court, how- 
ever, took the view that there was an agreement between the parties viz. plain- 
tiff’s father Tukaram and Mukta and pursuant to this agreement, both the 
sale-deed and the adoption deed came into existence. The trial Court took the 
view that such an agreement was valid in the eye of law, being fair and reason- 
able arrangement between the parties whereby the plaintiff was getting about 
16 acres of land while he lost interest only in a small property consisting of 3 
acres and 19 gunthas. In this view of the matter, he dismissed the plaintiff’s 
suit. 

The plaintiff challenged this decision in appeal. The learned Assistant Judge 
took the view that the evidence does not justify the conclusion that the sale-deed 
in question was effected for the benefit of the minor and under the agreement as 
set up by the contesting defendants. In this view of the matter, the learned 
Assistant Judge held that the sale-deed was not valid and binding on the plaintiff 
and ultimately partially decreed the plaintiff’s suit by granting plaintiff joint 
possession of the suit lands on the ground that in view of the provisions of the 
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Hindu Women’s Rights to Property Act, 1987, both the adopted son and the 
widow each are entitled to half share. In view of the rival submissions made 
before me, it is not necessary to consider the propriety or the legality of the decree 
for joint possession -passed by the lower appellate Court. 

Mr. Shrikhande, the learned counsel appearing for the appellant, defendant 
No. 1, contends that it must be held on evidence on record that the sale-deed as 
well as the deed of adoption of the plaintiff were part of the same transaction 
brought about by the parties by mutual agreement prior to adoption of the plain- 
tiff. He submits that the evidence conclusively establishes that the plaintiff’s 
natural father Tukaram and defendants Nos. 1 and 2, being closely related, came 
to a common understanding and arrangement whereby Mukta was given a small 
portion of her husband’s estate absolutely which she alienated in favour of 
defendant No. 1 for a valuable consideration of Rs. 2,000. He submits that 
this being a just, fair and reasonable arrangement agreed to between the plain- 
tiff’s natural father and defendants Nos. 1 and 2 is valid under the Hindu 
law. He further submits that the parties were so closely related to each other 
that it is quite possible that plaintiff’s adoption would not have taken place 
but for the arrangement which was mutually agreed upon in the past. On 
these submissions, the question of law that would arise for consideration is 
whether such an ante-adoption agreement would bind the rights of an adopted 
son in the property sold which he otherwise would have in view of his being 
adopted by the widow. 

In order to appreciate the submission advanced on behalf of the appel- 
lant, defendant No. 1, it would be necessary to state a few undisputed facts. 
In the trial Court, an attempt was made by the plaintiff and Muktabai to sug- 
gest that the sale- deed was fraudulently obtained by defendant No. 1. This 
contention has been negatived by the Court below. Mr. Bhadti appearing 
for the plaintiff did not challenge this finding of fact by the two Courts below. 
Both the Courts below have also held that the sale-deed is for consideration of 
Rs. 2,000. This being a finding of fact is also not challenged before me. The 
sale-deed shows that this amount was paid by defendant No. 1 to the plaintiff’s 
mother Muktabai before the Sub-Registrar. On a perusal of the sale-deed, 
exh. 76, and the deed of adoption, exh. 84, it is seen that the general stamp 
for both these documents was purchased by Tukaram, the plaintiff’s natural 
father. The documents show, and it is not disputed in evidence before the 
trial Court, that the Sub-Registrar had come to the place of Mukta for regis- 
tration of these documents, It is also obvious that these two documents were 
registered one after the other as can be seen from the fact that the sale-deed 
-bears the registration No. 1613 and the adoption deed bears the registration 
No. 1614. There is some controversy as to which of these documents was exe- 
cuted first. The endorsements on the documents prima facie show that the 
sale-deed was registered first and then the adoption deed. But in my view, 
in the facts of the present case, the registration of one document before the 
other will not materially alter the decision on the legal issues involved in the 
case. The fact that the documents were kept ready for registration by the 
Sub-Registrar at the house of Mukta shows that these two documents were 
executed simultaneously as a result of some arrangement and understanding 
between the plaintiff’s natural father, his adoptive mother and the purchaser. 
In view of the admitted fact that the Registrar was called at the house of 
Mukta, it will have to be held—and it has not been seriously disputed—that both 
the adoption deed and the sale-deed were agreed to be executed before adoption. 
The question that arises for consideration is what was the nature of the arrange- 
ment between the parties and whether the same is valid in law so as to bind the 
adopted son. In this connection, some of the material facts must be noticed. 
Mukta inherited from her husband land of about 20 acres. As a result of 
the sale-deed executed by Mukta, what was lost to the family is only 3 acres 
and 20 gunthas. Moreover, what has been lost in the family of the plaintiff 
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and his adoptive mother goes to plaintiff’s own uncle who was closely related 
to the adoptive mother even before adoption. On the basis of these facts, it 
is urged by Mr. Shrikhande, the learned counsel for the appellant, that the true 
effect of the agreement between the parties is that the plaintiff’s natural father 
consented to the widow being absolute owner of 3 acres and 19 guuthas which 
she decided to sell away to defendant No. 1 and that too for a consideration 
of Re. 2,000. Thus although the plaintiff who by virtue of the adoption could 
otherwise have become the owner of the said 3 acres and 19 gunthas, lost 
his rights thereto in view of this sale-deed, but at the same time, his adoptive 
mother received a consideration of Rs. 2,000 for the alienation. The trial 
Court has referred to the suggestion made to defendant No. 1 in his cross- 
examination to the effect that he threatened his brother Tukaram that unless 
the sale-deed was exeeuted in his favour he would not allow the adoption to 
take place. This suggestion implies that even according to the plaintiff, there 
was an arrangement arrived at between the three parties both as regards the 
sale-deed and the deed of adoption. The facts of the case undoubtedly show 
that both the sale-deed and the adoption deed were the result of a common agree- 
ment between the adoptive mother of the minor plaintiff, his natural father 
and the purchaser under the sale-deed. If that is so, I see no difficulty in 
upholding the contention of Mr. Shrikhande that the admitted facts of the 
case lead to the inference that the plaintiff’s natural father agreed to the 
widow being the absolute owner of the small portion of land which she sold 
to defendant No. 1 for consideration. Considering the fact that only a small 
portion of the land has been lost to the family of the plaintiff under the sale- 
deed and that too for valuable consideration, it must be held that the arrange- 
ment was fair and reasonable. It is, however, strongly urged by Mr. Bhadti, 
the learned counsel for the plaintiff, that the fact that the arrangement is fair 
and reasonable is irrelevant as according to him an’ arrangement whereby 
property is given to the widow or to stranger absolutely is contrary to the 
Hindu law and cannot bind the adopted son. 

The question involved has been the subject-matter of several decisions of 

this Court, the oldest being Vinayak Narayan Jog v. Govuindrav Chintaman 
Jog. In that case, by a will the testator divided his property into two parte 
and gave one to his widow absolutely and the other to his adopted son. The 
adopted son was a nephew and it was found that the arrangement was known 
to all the members of the family and was also to the knowledge of the natural 
father of the boy. The High Court held that the provision for the adopted 
son was adequate, and as such he was not entitled to challenge the will. There 
was another consideration on which this arrangement was upheld by the High 
Court viz. on the principle of approbate and reprobate. However, the ground 
based on the principle of approbate and reprobate upheld by the High Court 
was not accepted as legal by the Privy Council in Krishnamurths Ayyar v. 
Krishnamurthi Ayyar? 
c In Chitko Raghunath Rajadsksh v. Janaki’ the facts were that the adoption 
was subject to a condition that the widow should enjoy the whole property 
during her life giving the adopted boy maintenance. This arrangement 
whereby the widow retained interest in the property in her life time was up- 
held on the ground that it was a conditional adoption and also on the principle 
of approbate and reprobate. In Krishnamurths’s case, this reasoning was not 
accepted by the Privy Council. 

In Ravji Vinayakrav Jaggannath Shankarsett v. Lakshmibau,* the stipula- 
tion was similar to Chitko’s case and the widow was given a right to enjoy the 
property till her life time. The contemporaneous agreement with his natural 
father was upheld on the ground that sucha stipulation was reasonable, 
1 ne) 6 B.H.C.R. 224. 8 (3874) 11 B.H.C.B. 199. 


3 (1927) 29 Bom. L.R. 969, r.o., s.c. 4 (1887) LL.R. 11 Bom. 881. 
[1927] ALR. P.C. 189. 
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Broadly speaking, the test of reasonableness of the stipulation was considered 
as the guiding factor in testing the validity of the agreement. 

In Basava v. Isngangauda, the man who adopted a son conveyed by a deed 
of gift a part of the ancestral property to his daughters. This was referred to 
in the deed of adoption to which the natural father of the adopted boy was a 
party. It was held that the gift was valid and binding on the adopted son. 

In Vyasacharya v. Venkubai,® facts were similar to those of Basava’s case. 
The boy was adopted by the widow who gave a part of the property by way 
of gift to her own daughter. This gift was assented to by the natural father 
at the time of adoption. On the facts, the Court took the view that the agree- 
ment was not binding. However, the ground on which this arrangement was 
held to be bad was that it was unreasonable, 

In Venkappa v. Fakirgowda,’ it was held that the widow was given power 
to give the property to her own brother and the condition was held to be bad. 
The facts of that case were that under the agreement the adoptive mother 
purported to give away 16 acres out of a total of 27. Of the 16 acres, 4 were 
given to her brother and it was to recover these 4 acres the suit was filed by 
the adopted son. The Court applied the test mentioned in Ravji Vinayakrav’s 
ease and held on facts that the stipulations in the agreement were unreasonable 
so far as they purported to vest in the adoptive mother power to make the 
gift which she did in favour of her brother, 

In Balkrishna Motiram v. Shri Uttar Narayan Dev, the father made a gift 
of an annual sum as a charge on the ancestral property for a charity, and this 
was agreed to by the natural father at the time of the adoption. The gift 
was held to be bad on the ground that the agreements for reasonable provision 
for widows being valid according to general custom modifying the strict terms 
of Hindu law could not be extended to reservation in favour of charities and 
religious endowments. 

All these Bombay decisions have been summed up by the Privy Council in 
Krishnomurthi’s case as follows (p. 976): 


“To sum up the Bombay cases as a question of actual deolsion, the Courts have always 
upheld the grant to the widow of her interest for life, and that whether the stipulation had been 
made by the husband while still alive, or by herself, it being always the case that the agreement 
was anterior to or contemporaneous with the adoption itself, and that the natural father con- 
curred. But when the gift is to outsiders it has been held invalid, and that whether made by 
the widow or the adoptive father himself. The reasons given have varied. Some have put 
the deviation from strict principle on custom, some on the view of approbate and reprobate, 


and in one case upon the view that the father as guardian can bind an infant by any contract 
which is for his benefit.” 


There is a series of decisions of Madras High Court, the effect of which has 
been summarised in Arishnamurths’s case as follows (p. 978): 


“To sum up the Madras cases. As regards decision, the general result has been to validate 
the arrangements so far es provision is made for the widow, just as in Bombay, but one case 
Jagannadha v. Papamma,® is the other way, and the referring judgment of Subramania Ayyar 
J. is also of that way of thinking. As regards reasons, again they vary, some going on the power 
of the adoptive father to do what he likes, some on fair and reasonable arrangements, and some 
on approbate and reprobate.” 


Reference may be made to another decision of this Court in Parvatibaé v. 
Vishwaonath,’© which has not been referred to in KArishnamurthi’s case. In 
that case, the effect of the stipulation was that the adoptive father was given 
an absolute right to dispose of all the property even after adoption in any way 
he pleased. This arrangement entered into by the guardian of the minor 
boy who was adopted was held to be bad. As the result of such an agree- 


5 ree I. L.R. 19 Bom. 428. 8 (1918) I.L.R. 48 Bom. 543, 5.0, 21 Bom. 
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ment would be that the adopted son would lose his right in the natural family 
and would either acquire no rights at all, or would only acquire rights which 
were liable to be defeated in his new family. This reasoning presumably is 
based on the unreasonableness of the stipulation. 

In Krishnamurthy’ case, the ground, viz. that the alleged power of the 
adoptive father to do what he likes or the guardianship power of the natural 
father to bind the son to the property was not accepted by the Privy Council 
as a valid ground for upholding such arrangements. Similarly, the Privy 
Council was of the view that such arrangement cannot also be supported on 
the doctrine of approbate and reprobate. However, the Privy Council seems 
to have upheld such arrangements as having been sanctioned by custom. 

Strong reliance, however, is placed by Mr. Bhadti on the following obser- 
vations of the Privy Council in Krishnamurths’s case at p. 980 of the report: 


“As soon, however, as the arrangements go beyond that, i.e., either give the widow property 
absolutely or give the property to strangers, they think no custom as to this has been proved 
to exist and that such arrangements are against the radical view of the Hindu law. Their Lord- 
ships are, therefore, against the idea of a general proposition that all arrangements consented 
to by a natural father, and of benefit to the boy in the sense that half a loaf being better than 
no bread, he is better with an adoption with truncated rights than with no adoption at all, are 
valid. They would further say that the remark made by some learned Judges that there is no 
text prohibiting such arrangements seems to them to go exactly to the opposite effect. Inas- 
much as what is sought to be done is admittedly contrary to the strict and natural view of the 
Hindu lew as to the true position of the adopted son in his new family, it would seem more to 
the point to say that there is no text which sanctions any contrary arrangement.” 


It is urged by the counsel that the above observations of the Privy Council 
clearly show that if under the arrangement the widow is given the property 
absolutely, no such custom exists and that such an arrangement is opposed to 
the view of the Hindu law. According to him, it makes no difference whether 
the widow is given the entire or a part of the property absolutely under the 
arrangement; nor is the question of reasonableness of such an arrangement re- 
levant in such a case. He submits that even if a part of the property is given 
absolutely to the widow and such an arrangement is found to be reasonable, 
it is still invalid and bad in law. I am unable to accept this submission. The 
above observations of the Privy Council must be understood in the light of the 
earlier discussion made by them in the earlier part of the Judgment on this 
topie. While referring to the several decisions of this Court and the Madras 
High Court, the view taken that arrangements, if found reasonable, should be 
held to be valid and binding has not been rejected by the Privy Council. On 
the other hand, they seem to have approved such a view on the footing that 
it is sanctioned by custom. The observations of the Privy Council relied on 
by the counsel cannot be said to convey that they intended to hold that all 
arrangements whereby the widow is given properties absolutely whether reason- 
able or otherwise must be considered bad and not binding on the adopted son. 
In the earlier paragraph of the judgment of the Privy Council which has been 
quoted im extenso by me above, it has been held that the custom sanctions 
arrangements if they are for the benefit of the boy and that the mere post- 
ponement of his interest to the widow’s interest, even though it should be 
one extending to a life interest in the whole property, is not incompatible with 
his position as a son. The observations relating to cases where the widow is 
given the property were obviously made in contrast to a case where the widow 
is given. power to enjoy the property during her life time. In my view, the 
observations were not intended to cover arrangements whereby only a portion 
of the property is given to the widow absolutely and such an arrangement 
could stand the test of reasonableness, I am supported in this view that I 
am taking by a decision of the Madras High Court in T. Raju v. Nagammal," 
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wherein it has been held that where under the ante-adoption agreement made 
with the consent of the natural father of the minor adopted son, it was arranged 
that a portion of the adoptive father’s property would be given absolutely to 
the adoptive mother, and the arrangement is fair and reasonable and beneficial 
to the adopted son, the agreement is binding on the adopted son although it 
purports to give absolute property to the adoptive mother. In the Madras 
case, on behalf of the adopted son, reliance was placed on the Privy Council 
decision in Krishnamurthi’s case. The learned Judges held that the Privy 
Council in Krishnamurtht’s case did not render invalid all ante-adoption agree- 
ments giving some portion of the property absolutely to the adoptive mother 
irrespective of the fact whether such agreements were fair and reasonable or 
not. I respectfully agree with the view expressed by the Madras High Court in 
T. Raju’s case as regards the true effect of the decision of the Privy Council 
in Krishnamurthi’s case. In the present cage, it is not disputed before me that 
only a small portion of the property having been given to the widow under 
the arrangement made between the parties at the time of the adoption, the 
Same can be considered to be fair and reasonable arrangment. Moreover, 
under the sale-deed, the widow received a consideration of Rs. 2,000 and was 
thus benefitted. In my view, such an arrangemént and the resulting alienation 
in favour of the defendant Ramchandra cannot be considered to be illegal or 
in any way not binding on the adopted son. 


The counsel then relied on a decision of this Court in Shankardas v. 
Channappa: Bagalkot Bank v. Channappa.“ He submits that the decision of 
the Division Bench in that case supports his contention that any arrangement 
whereby the widow is given any portion of the property absolutely is bad in 
law, and that the fact that the arrangement is fair and reasonable is of no 
consequence. In that case, the facts were that at the time of adoption of the 
plaintiff an agreement was arrived at between his natural father and the adopt- 
ing widow that the latter should manage and enjoy the whole of her husband’s 
property during her life-time and that the plaintiff should take possession and 
manage it after her death. The widow thereafter alienated practically the 
whole of the property. The Court took the view that the custom which afford- 
ed the foundation for the doctrine that the rights of the adopted son could 
in a proper case be curtailed by agreement did not extend to the reservation 
to the adopting widow of unlimited powers of alienation of her hus- 
band’s property for the period of her life, and that the plaintiff was, there- 
fore, entitled to have the alienation set aside. It would be clear that 
the agreement as interpreted by the Court resulted in virtually mak- 
ing the adopting widow the full owner of the property and she was given 
full freedom to alienate them so as to bind the adopted son. Such an arrange- 
ment which deprived the adopted son of his right to claim any property and 
vested all the property in the adopting widow absolutely was held to be bad. 
In that case, the Court was not required to consider the question as to whether 
an arrangement whereby the adoptive mother is given only some portion of 
the property absolutely and the arrangement is found to be fair and reason- 
able. I do not think that the decision in the case of Shankardas can assist the 
plaintiff in the present case. 


The counsel also made a reference to a decision of this Court in Pemraj v. 
Rajiba. One of the terms of the ante-adoption agreement between the 
natural father of the,adopted boy and the adopted father was that during the 
life time of the adoptive father and the adoptive mother or either of them, 
the adopted son had no right of any kind in the property. This stipulation 
was considered to have the effect of curtailing the rights of the adopted gon. 
Following the decision of the Privy Council in Krishnamurthi’s case, the agree- 
ment was held to be invalid. The facts of that ease are distinguishable as the 
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adopted son was virtually deprived of the entire property which he would other- 
wise get as the adopted son. The terms of the agreement showed that there 
was no restriction on the powers of the adoptive father and the adoptive mother 
to dispose of the property during their life-time. Such a stipulation could as 
well result in the adopted son getting no property at all. It was under these 
facts that the ratio in Krishnamurths’s case was applied and the agreement 
was held to be bad in law in the case of Pemraj v. Rajibas. 

In my view, an ante-adoption arrangement which stipulates that a part of 
the property is given to the adoptive mother absolutely is valid in law provid- 
ed the arrangement is found to be fair and reasonable. As stated above, 
the facts of this case show that the arrangement arrived at between the natural 
father of the adopted boy, the adoptive mother and the purchaser who also 
are closely related to each other was fair and reasonable. If that is so, the 
sale-deed of the suit land executed by the adoptive mother in favour of defen- 
dant No. 1 Ramchandra cannot be challenged by the plaintiff and must be 
held to be binding on him. i 

In the result, the deeree passed by the appellate Court in Civil Appeal 
No. 346 of 1965 is set aside and the decree of the trial Court dismissing the 
plaintiff’s suit is restored. In the circumstances of the case, there shall be 
no order as to costs. 


Appeal allowed. 


t 


CRIMINAL REFERENCE. 


Before Mr. Justice Bhele. 
LOTAN BHOJI PATIL v. THE STATE OF MAHARASHTRA.” 


Criminal, Procedure Code (V of 1898), Secs. 94, 154, 161(5)—Court whether can issue summons to 
produce document on application which doss not name person in whose possession document 
ts—Untiouchability (Offences) Act (XXII of 1955), Secs. 7, 4. 

Under 8. 94 of the Code of Criminal Procedure, 1898 the Court, if it has to issue summons 
to produce a document or statement, must be informed of the name of the person in whose 
possession or power such document is. An application made without mentioning the names 
of officers or witnesses cannot be entertained under s. 94 of the Code. 


B. G. Thakore, with L.G. Khare, for the petitioners/original accused. 
B.D. Kamble, Assistant Government Pleader, for the State. 


Brome J. This is a reference by the learned Sessions Judge, Dhulia, re- 
commending not only that the order of Judicial Magistrate, First Class, Shir- 
pur, regarding the production of documents be quashed but also that the 
learned Magistrate be directed to issue summons under s. 94 of the Criminal 
Procedure Code to the Superintendent of Police, Dhulia, the District Magistrate, 
Dhulia and the Home Minister, Maharashtra State, Bombay, requesting them 
to depute their clerk and to produce the statements recorded by Thalner 
Police Station on April 7, 1972, April 16, 1972, April 17, 1972, and May 10, 
1972. 

Some twelve accused of village Hisale, taluka Shirpur, district Dhulia, 
were prosecuted for offences committed under ss. 7(c), 4(#v) and 7(b) of the 
Untouchability (Offences) Act, for having committed offences on April 10, 
1972 and April 11, 1972. It appears that an application was made by some 
Harijans of the Village on April 15, 1972 to the District Superintendent of 
Police, to the District Magistrate and also to the Chief Minister, complaining 
about the offences committed by all these twelve accused. The District Super- 
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intendent of Police appears to have forwarded the application to the P.S.I. 
Thalner for necessary action. As a result of this forwarding of the applica- 
tion, a formal complaint from one Narayan was recorded on May 30, 1972 at 
Thalner Police Station. He was one of the signatories to the application dated 
April 15, 1972 which was received by D.S.P. After necessary investigation 
and recording of statements of witnesses, a charge-sheet was sent against the 
accused. 

The accused were supplied with copies of statements of witnesses recorded 
after the offence was registerd on May 30, 1972 and on which the prosecution 
relied. The accused, however, have filed an application in the Court pointing 
out that Thalner Police had recorded statements of the Harijans and other 
witnesses on April 16, 1972 and April 17, 1972. They claimed for copies of 
those statements and therefore they requested that those statements should be 
supplied to them for the purpose of giving them a fair opportunity in their 
defence. This was an application under s. 94 of the Criminal Procedure Code. 

The learned Magistrate after hearing the Police Prosecutor as well as the 
defence counsel, observed that the Court did not know whether those docu- 
ments which were asked for were relevant for the purpose of trial. Those 
documents were not with the prosecution also. The prosecution produced all 
the papers on which it relied and copies of those papers were submitted to the 
accused. The inquiry, if any done, by the Collector did not form part of the 
trial. He, therefore, passed an order rejecting the application. This order 
was challenged before the learned Sessions Judge, Dhulia. The learned Ses- 
sions Judge differed from the view expressed by the learned Magistrate and 
observed that since the application by the Harijans dated April 15, 1972 ad- 
dressed to the Superintendent of Police, was received by him, investigation 
must have been carried out after April 15, 1972. Moreover, according to him, 
an information nnder s. 154 need not be given to the Police Station but that 
it may be given to any officer. Relying upon s. 161(5) of the Criminal Pro- 
cedure Code, the learned Sessions Judge says that the prosecution did not say 
that some statements had been excluded under sub-s. (5) either because they were 
not relevant or because their disclosure was not essential and accordingly, 
therefore, the statements might have been recorded and, if recorded, they 
must be supplied to the accused. Because of this view the learned Sessions 
Judge referred the matter to this Court for an order. 

It is true that an application was made by some Harijans on April 15, 1972 
to the District Superintendent of Police, the Chief Minister and the District 
Magistrate complaining that the twelve accused have committed some offences 
under the Untouchability (Offences) Act on April 10, 1972 and April 11, 1972. 
The District Superintendent of Police after receipt of the application appears 
to have sent that application to Thalner Police Station as a result of which 
an offence was registered on May 30, 1972. After registering the offence, the 
investigation was started and statements were recorded. Now the First Infor- 
mation can only be given under s. 154 to an officer in charge of the Police Sta- 
tion and he has to reduce to writing that information. In those circumstances, 
after the receipt of the Harijan’s application from the District Superintendent 
of Police, one Narayan gave information at the Police Station on May 30, 1972. 
After that, statements of witnesses were recorded and the accused were char- 
ged. Now, therefore, the point is whether there were any statements recorded 
at all as alleged by the accused on April 16, 1972 and April 17, 1972 or there- 
after. If we look at the applications of the accused for the supply of state- 
ments they neither give the names of any witnesses whose statements were re- 
corded nor give the name of the officer who had recorded the statements. Can 
the accused In this vague manner make an application fishing for the produc- 
tion of some unnamed documents under s. 94 of the Criminal Procedure Code? 
Under s. 94, if the Court has to issue a summon to produce a document or state- 
ment, it must be informed the name of the person in whose possession or 
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power such document or statement is. If an application is made without men- 
tioning the names of officers or witnesses can it be entertained under s. 94 of 
the Criminal Procedure Code? It certainly cannot be. 

Apart from the above circumstance, there is nothing on record to show that 
such statements were either recorded under the directions of the Chief Minis- 
ter or the District Magistrate or even the District Superintendent of Police, 
Nobody has stated so. How could then such statements be supplied to the 
accused? When there was an allegation against the accused persons and when 
an information was sent to the Police, the Police started investigation only 
after registering the offence. The prosecution did give to accused all the 
papers on which they rely; they cannot be expected to furnish papers on 
which they do not rely. The Court cannot also be expected to order. papers to 
be furnished on omnibus allegations without any specific names of officers or 
witnesses. I do not know how the learned Sessions Judge can recommend for 
order, that summons be issued for some statements of persons without names 
from not one officer but from all the officers viz. the Superintendent of Police, 
the District Magistrate and the Home Minister, Maharashtra State. I think 
such vague order for fishing whatever possible will be of no use to the accused. 

The order of reference by the learned Sessions Judge is, therefore, rejected, 
The papers be sent back to the trial Court immediately for the disposal of the 
ease according to law. Rule discharged. 


Reference rejected. 


APPELLATE CIVIL. 


Before Mr. Justice Nathwani and Mr. Justice Hajarnavis. 
A. D. SHASTRY v. 8. D. PATIL.* 


Industrial Disputes Act (XIV of 1947), Sec. 36—Employee’s right to be represented by officer 
holding capacity mentioned in sub-s. (1) of 8s. 36—Employer's right to be represented by officer 
holding capacity under s. 36(2)—Whether such right qualified or restricted by sub-s. (4). 

The right of workers and employers to be represented by persons designated er 
sub-ss. (J) and (2) respectively of s, 86 of the Industrial Disputes Act, 1947, is not subject 
to the provisions of sub-s. (£) of that section; the sub-sections oreste an absolute right in the 
persons mentioned in the three clauses of each sub-section to represent the workmen and 
employers respectively, The fact that such a person happens to be a legal practitioner 
is irrelevant and does not attract s, 86 (£). 

Therefore, an office bearer of a registered trade union, who also happens to be a legal 
practitioner, is entitled in his capacity as such officer to represent the workmen before a 
Labour Court or Industrial Court under s. 36 (1) (a) of the Industrial Disputes Act, 1947 
without obtaining consent of the other party as required under s. 86 (£) of the Act. 

Contrary view in Alembic Chemical Works, Lid. v. Vyas, over-ruled. 
K. K. Khadilkar v. Hume Pipe Co. Lid.,2 referred to. 

Hall and Anderson Lid. v. S. K. Neogi,! Sarbeswar Bardoloi v. Industrial Tribunal! and 

Duduwala & Co. v. Industrial Tribunal, concurred with. 


Miss Indira Jaysing, for P. 8. Varadayya, for the petitioner, in both Special 
Civil Applications. 
R.R. Rawell, for opponent No. 2, in both Special Civil Applications, 


NATHWANI J. These twò writ petitions under art. 227 of the Constitution 
are disposed of by a common judgment as they raise a common question whether 


à Decided, November 22, 1973. Special Civil 2 (1966) 69 Bom. L.R. 278, s.o. [1967] 
Application No. 1959 of 1978 (with Special I L.L.J, 189. 
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an office-bearer of a registered trade union who also happens to be a legal prac- 
titioner is entitled in his capacity as such officer to represent workmen before 
a Labour Court or Industrial Court under s. 36(7)(a) of the Industrial Dis- 
putes Act, 1947 without obtaining consent of the other party required under 
s. 36(4) of the Act. 

Messrs. Caprihans India Private Limited Co. (hereinafter referred to as the 
Company) carries on business as manufacturers and owns factories at several 
places including Thana. The General Labour Union (Red Flag) and Capri- 
hans Employees’ Association, the petitioners in Special Civil Application No. 1960 
of 1973, are both trade unions registered under the Trade Unions Act, 1925 
and represent respectively Company’s factory workmen and staff employees. 
Mr. A. D. Shastry, the petitioner in Special Civil Application No. 1959 of 1973 
is the vice-president and general secretary respectively of the General Labour 
Union and the Caprihans Employees’ Association. He is also enrolled as an 
advocate since 1963. Miss Indira Jaising is also the secretary of the Capri- 
hans Employees’ Association and is also an advocate. 

In July 1972, a dispute between the Company and its workmen employed in its 
factory at Thana was referred to the Industrial Tribunal for adjudication by 
the Government of Maharashtra. The said reference was heard as Reference 
No. (IT) No. 246 of 1972. Before the Tribunal Mr. Rawell appeared as an 
advocate for the Company and Mr. Shastry and Miss Indira Jaising appeared 
for workmen, as the vice-president and secretary respectively of the General 
Labour Union and Caprihans Employees’ Association. The workmen objected 
to Mr. Rawell’s appearance for the Company and, therefore, the Company 
also raised objection against Mr. Shastry’s and Miss Indira Jaising’s appear- 
ance under s. 36(4). The Tribunal by its order dated February 16, 1973 
disallowed Mr. Rawell to appear as advocate for the Company under s. 36(4). 
The Tribunal also disallowed both Mr. Shastry and Miss Indira Jaising to ap- 
pear for the workmen as in its view unfair advantage would be secured by the 
employees over the Company if they, who are admittedly legal practitioners, 
were allowed to represent the workmen as the office bearers of their said respec- 
tive trade Unions. Against the said decision Mr. Rawell and the Company filed 
Sp. C. A. No. 853 of 1973 and the General Labour Union and Caprihans Em- 
ployees’ Association filed the present Sp. C.A. No. 1960 of 1973. 

In the meanwhile, in another industrial dispute between the Company and 
its workmen pending before the Fifth Labour Court, Bombay, being Ref. (I.D.A.) 
No. 135 of 1972 in respect of applications filed by workmen under s. 33 C(2) of 
the Act, Mr. Rawell appeared as an advocate for the Company and Mr. Shastry, 
as the general secretary of the Caprihans Employees’ Association appeared for 
the employees. Both the sides raised objections to the other side being repre- 
sented by a legal practitioner. The Labour Court, by its order dated April 
24, 1973, disallowed under s. 36(4) Mr. Rawell to appear for the Company and 
also Mr. Shastry, as in its opinion, the latter was not a regular office-bearer 
of Caprihans Employees’ Association and by allowing him to appear unfair 
advantage would be secured by the workmen who objected to Mr. Rawell’s 
appearance as an advocate for the Company. Both Mr. Rawell and Mr. Shastry 
filed respectively Sp. C. A. No. 1387 of 1973 and Sp. C. A. No. 1589 of 1973 in 
this Court against the said order disallowing their appearances. 

Before dealing with the present petitions, it may be pointed out that two other 
Sp. C. A. Nos. 853 of 1973 and Sp. ©. A. No. 1387 of 1973 came up for hearing 
before a Division Bench of this Court. In the said petitions the questions of 
interpretation and validity of sub-s. (4) of s. 36 were raised. By its judgment 
dated August 2, 1972 the Division Bench rejected the said petitions. 

In Sp. C. A. No. 1959 of 1973 it is fairly conceded before us by the learned 
advocate for the Company that Mr. Shastry is a regular office-bearer of the Gene- 
ral Labour Union. Therefore, the only question that falls for determination in 
both the petitions is whether the right of Mr. Shastry and Miss Indira Jai- 
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sing as office-bearers of their respective trade unions to represent workmen is 
subject to the provisions of sub-s. (4) of s. 36 by reason of the fact that they 
also happen to be practising lawyers. 


Section 36, as the marginal note says, provides for representation of parties. 
Sub-section (/) confers upon employees the right to be represented by any 
person holding any of the capacities mentioned in el. (e), (b) or (c) thereof 
and ‘in view of the words ‘‘shall be entitled’’ therein such a right, apart from 
the provisions of sub-s. (4), is absolute as there are no qualifying words to 
restrict the same. Sub-section (2) similarly confers right upon an employer 
to be represented by persons holding any of the capacities mentioned in 
el. (a), (b) or (c) thereof. Sub-section (3) prohibits, and sub-s. (4) restricts, 
a party from being represented by a legal practitioner in the proceedings 
therein mentioned. Now, an officer holding any of the capacities mentioned 
in sub-s. (J) may also be a practising lawyer. Similarly, a person seeking to 
represent employers as holding any capacity specified in cls. (a), (b) and (c) of 
sub-s. (2) may happen to be a legal practitioner. The question, therefore, arises, 
whether an employee’s right to be represented by any officer holding any capa- 
city mentioned in sub-s. (Z) is qualified or restricted by sub-s. (4) merely on 
the ground that such an officer is a legal practitioner. In order to answer this 
question it is necessary to bear in mind that such an officer appears before 
thé industrial forum for workmen in his capacity as such designated officer 
under sub-cl. (a), (b) or (c) and not at all as a legal practitioner. It is, no 
doubt, true that if such designated officer appearing as a representative of 
workmen happens to be a practising lawyer, he does not part with his know- 
ledge and experience acquired by him as such lawyer. Still such a distine- 
tion between an agent appearing in his capacity as an office-bearer of workers’ 
trade union and his appearing in his capacity as a lawyer on behalf of such 
workers is crucial for our present purpose. So read—and this appears to be 
plain grammatical meaning of the words ‘‘represented by’’-—there does not 
appear any jnconsistency between the provisions of sub-s. (J) and sub-s. (4). 
Further the legislative history and the object underlying s. 36 also support 
the above construction of sub-ss. (J) and (4) thereof. Sub-section (3) of 
s. 86 as it originally stood permitted lawyers to appear for either party; it was 
substituted by present sub-s. (4) by s. 34 of the Industrial Disputes (Appel- 
late Tribunal) Act (No. 48 of 1950). By the said amendment of 1950 the right 
of a party to be represented by a lawyer is made subject to the consent of 
the other party to the proceeding and to the leave of the Labour Court or 
Tribunal. However, the right of persons designated-in sub-ss. (J) and (2) to 
represent workers or employers respectively was not made subject to such 
restriction in, case such a person happened to be a practising lawyer. If the 
Legislature had intended so to restrict the right of parties to be represented 
by the officers named in sub-ss. (1) and (2), it could have done it easily by 
adding after the persons specified therein the words ‘‘provided he is not a 
legal practitioner’’. Thus the right of workmen and employers to be repre- 
sented by persons designated in cls. (a), (b) and (c) of sub-ss. (J) and (2) 
remained unimpaired even after the said amendment of 1950. Further the 
view that the right of workers and employer to be so represented is absolute 
derives support from the following observations of Mr. Justice Chandrachud 
in a Division Bench case of this Court in K.K. Khadilkar v. Hume Pipe Co. 
Lid. though the actual point before us did not arise in that case (p. 277): 

...-The reason why the three categories are specifically mentioned in sub-s. (2) is that the 
nee wanted to confer an unqualified right on an employer to be represented by the class 
of persons mentioned in the three clauses of sub-s. (2). Under s. 11 of the Act, the Tribunal 
can follow such, procedure as it thinks fit, which includes the right to determine the mode of 
representation which a party before it may adopt. The employer, however, is entitled to tell 
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the Tribunal that he wants to be represented by any of the persons mentioned in cls. (a), (b) and 
(ec) of sub-s. (2) and the Tribunal would have no right to say that it will not recognise that form of 
representation. Thus, the object of sub-s. (2) is to create a right in an employer to be represen- 
ted by a class of persons and not to restrict the right of representation to the classes enumerated. 
(Italics by us.) 


Since the words used in s. 36(/)(2) are clear and unambiguous the meaning 
of the words used therein relating to parties’ right to be represented is not 
to be gathered by any notions of what is just and expedient. (See Maxwell 
on Interpretation of Statutes, 1969, 12th edn., page 29.) It is also material 
to notice that so far as the right of a party to be represented by certain class 
of agents is concerned, sub-s. (J) and sub-s. (2) deal equally with employees 
and employers. We, therefore, hold as a matter of construction that sub-s. (1) 
is not subject to the provisions of sub-s. (4) and that sub=. (1) creates an abso- 
lute right in the persons mentioned in its three clauses to represent the workmen 
and the fact that such a person representing workmen happens to be a legal prac- 
titioner is irrelevant and does not attract s. 36(4 ). 


Therefore, there was no scope in the present case for the Tribunal to con- 
sider whether unfair advantage was being secured by the employees by vee 
represented by Mr. Shastry and Miss Indira Jaising as the office-bearers 
their union because both of them also happened to be legal practitioners. The 
Tribunal, however, has referred to and sought support from the ruling of this 
Court in Alembic Chemical Works, Ltd. v: Vyas. In that case a couple of days 
before an industrial dispute between the Alembic Chemical Works Ltd. 
(therein referred to as ‘‘the Company’’) and its workmen was to be heard 
by Industria] Tribunal Mr. P. ©. Hathi who was a practising lawyer was 
appointed a director of the company. He appeared before the Tribunal on 
behalf of the company in his capacity as its director. An objection was raised 
on behalf of workmen to Mr. Hathi’s appearance on the ground that he was 
a legal practitioner, and therefore, he could not represent the company without 
the consent of workmen having regard to the provisions of s. 36(4). The 
Tribunal held that as Mr. Hathi was a legal practitioner, the device of making 
him a director with a view to circumvent the provisions of s. 36(4) should 
not be allowed to succeed, and therefore, disallowed his appearance. Both the 
company and Mr. Hathi filed a writ petition for setting aside the said order. 
Mr. Justice Tendolkar held that s. 36 was an enabling section and did not 
exhaust all cases of representation other than the right of a party (individual) 
to appear in person, that it did not include the case of a corporation-party 
which is incapable of appearing in person because it has no visible personality 
and must, therefore, of necessity appear through some agency and that it 
was open to the Tribunal to determine by way of procedure under s. 11 of the 
Act how a corporation should appear before it. He also observed that in 
exercise of that power the Tribunal had adopted the practice of allowing a 
corporation to be represented by a director or an -offcer being one of the modes 
in which a corporation could be represented. Then the learned Judge pro- 
ceeded to consider whether the Tribunal should not allow a party to appear 
if the effect of allowing it to appear would be to defeat the provisions of 
s. 86(4). The learned Judge observed that there were two extreme views of 
sub-ss. (J) and (4) regarding the right of representation and stated (p. 921): 

‘Neither of these two views appears to be wholly right. ...it appears to me that if an 
officer of any Trade Union who is referred to in sub-s. 36(7) as qualified torepresent a workman 
or an officer of an association of employers who is qualified to represent an employer under 
sub-s. (2) or an officer or director of a corporation through whom a corporation is entitled to be 
represented by the procedure governing the Tribunal happens to be a legal] practitioner, that fact 
by itself cannot disqualify him from appearing before the Tribunal. But this pre-supposes 
that such an officer is a regular officer either of the Trade Union or the Association or in the 
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case of an officer of a corporation a regular officer of the corporation, and in the case of a director 
that he ia a bona fide director not elected a director merely for the purpose of enabling him to 
appear in a pending proceeding before a Tribunal. In other words, if a legal practitioner is 
transformed into an officer of a registered Trade Union or of an association of employers or of a 
corporation oris appointed a director of a corporation, in order to get over the disability imposed 
on a legal practitioner representing a party, then such a person shall not be allowed to appear 
and represent a party. But short of an intention to circumvent the provisions of s. 36 (£), if 
& legal practitioner is ordinarily a regular officer either of a trade union or an association of 
employers referred to in s. 86 (7) and (2) or of a corporation or if he is a director bona fide ap- 
pointed as a director, I see nothing in sub-s. (4 to prevent his appearing on behalf of the 
party merely by reason of the fact that he happens to be a legal practitioner.” 


We are, with respect, unable to argee with the aboye view of the learned Judge. 
In that case Mr. Hathi was appearing as a director of the company and the 
question arose whether the company’s right to be represented by such an 
agent, which was not covered by sub-s. (2) and was, therefore, outside s. 36, 
was subject to the provisions of s. 36(4), though the said agent did not appear 
as a legal practitioner. It is clear from the passage above quoted that the 
learned Judge treated the right of a company to be represented by its officer 
or director at par with its right to be represented by the class of officers named 
in subs. (2). The learned Judge was, with respect, right in treating 
them alike so far as their right to represent the company was concerned. But 
in considering whether such right of company’s representative was absolute 
or subject to any reservation under sub-s. (4), in case such a representative 
happened to be a legal practitioner, the learned Judge, with respect, does not 
seem to have attached sufficient importance to the distinction drawn in s. 36 
regarding the capacity in which a person was seeking to appear on behalf of 
a party and to the language of s. 86(7) and (2) which create an absolute right 
in the parties to be represented by the class of persons enumerated therein. 


Further, since such a right is absolute, in our opinion, the question of ex- 
ercising such a right bona fide is not relevant. There is no duty owed by 
the party, i.e. either workmen or employers, to any one else in exercising its 
choice of its agent to represent it in any proceeding before-a Labour Court or 
Tribunal. There is no warrant either in the language of sub-ss. (7) and (2) or 
the context of s. 36 for spelling out such a duty or obligation on the part of a 
party. 

In the above view we are fortified by the decisions of the High Courts of 
Caleutta, Assam and Rajasthan. They have taken the view that sub-s. (I) 
or sub-s. (2) is not subject to the provisions of sub-s. (4) and a person quali- 
fied to represent a party under sub-s. (J) or sub-s. (2) is entitled to appear 
on its behalf before the Tribunal, irrespective of the fact that he happens to be 
a lawyer. See, Hall and Anderson Lid. v. 8.K. Neogs,> Sarbeswar Bardoloi 
v. Industrial Tribunal* and Duduwala & Co. v. Industrial Tribunals 


From the foregoing discussion, it follows that Mr. Shastry and Miss Indira 
Jaising in their capacity as the office-bearers of their trade unions were.entitled 
to appear before the Labour Court and the Tribunal and the fact that they were 
practising lawyers did not disqualify them from so appearing without the 
consent of the Company and the question whether employees would secure an 
unfair advantage by their so appearing was irrelevant to their right to re- 
present the workmen. 

In the result the petitions are allowed, Rules made absolute and the im- 
pugned orders set aside. In the circumstances of the case there will be no 
order as to costs of these petitions. 

Petitions allowed. 


8 pani] I L.L.J. 629. 5 [1959] I L.L.J. 75. 
4 [1955] A.LR. Assam 148. 
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Before Mr. Justice Vimadalal. 


MESSRS. MISTRY FOZDAR & CO. 
v. 
THE OSMANSHAHI MILLS LIMITED.* 

Sick Teatile Undertakings (Taking Over of Management) Act (72 of 1972), Secs. 4, 5, 2 (0), 2 (d) 
(iii), 2 (g), 2 (h), 7 (1) (b)—Indusiries (Development and Regulation) Act (LXV of 1961), 
Sec. 18A—Assets which vest in Central Government or Custodian, whether all assets of Com- 
pany—Nature of such assets—‘' Undertaking”, meaning of. 

The management which vests in the Central Government or the Custodian under 8s. 4 and 
& of the Sick Textile Undertakings (Taking Over of Management) Act, 1972 is management 
of the assets of the textile company “in relation to the sick textile undertaking”. These 
ere assets which have some relation to the working of an industrial establishment manu- 
facturing textiles to which the Act is made applicable, such as the stock-in-trade, raw 
material, machinery, plant, furniture, fixtures as well as the premises in which the industry 
is being run. It is not the management of all the assets of the company which vests in 
the Central Government or the Custodian. 


The word ‘‘undertaking”, which is neither defined in the Act nor in the Industries 
(Development and Regulation) Act, 1951, in the context in which it is used, denotes the 
industrial establishment as distinguished from the company itself. 


S. Baptista, instructed by Divekar & Co., for the applicants. 

V.V, Tulzapurkar, instructed by Crawford Bayley & Co., for the State Bank 
of Hyderabad. 

A.N. Mody, instructed by Manubhai Desai & Co., for original petitioners. 


VIMADALAL J. This is an application by way of a Judge’s Summons taken 
out by the Maharashtra State Textile Corporation Ltd. under the Sick Textile 
Undertakings (Taking Over of Management) Act, 1972, for an order that the 
Official Liquidator who was appointed provisional Liquidator of the respondent- 
company on April 28, 1971 and was subsequently discharged by this Court 
on June 21, 1972, be directed to hand over all the properties and assets of 
the said company which are still in his possession, including a sum of Rs. 10 
lakhs with the State Government and the interest accrued due thereon, to the 
applicants. The facts of the case are that the respondent-company was re- 
gistered under the Companies Act of the former State of Hyderabad, and is 
now governed by the Companies Act I of 1956. It has its registered office 
at Nanded and its mills are also at Nanded. The affairs of the respondent- 
company and its financial position were in a very bad state and a winding- 
up petition was filed against it in which the Official Liquidator was 
appointed provisional Liquidator on April 28, 1971, as already stated above. 
The result was that the Government of Maharashtra moved the Government 
of India, and by a Notification issued under s. 18A of the Industries (Develop- 
ment and Regulation) Act, 1951, published on August 31, 1971, the present 
applicants were appointed as authorised Controller to take over the manage- 
ment of the whole of the undertaking of the said company for a period of five 
years. The applicants thereafter filed an application for vacating the order 
appointing provisional Liquidator and for the handing over of the possession 
of the properties and assets of the respondent-company to the applicants, but 
whilst the said application was pending, a writ petition was filed in the Delhi 
High Court challenging the said Notification dated August 31, 1971 and a stay 
of the operation of the said Notification was obtained from that High Court. 
Pursuant to an amendment of the Industries (Development and Regulation) 
Act, 1951, another application for vacating the order appointing provisional 
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Liquidator and for the handing over of possession of the properties and assets 
of the respondent-company to the applicants was filed, which application was 
granted by this Court on June 21, 1972, but in view of the stay order passed 
by the Delhi High Court, this Court directed that the Offcial Liquidator was 
not to hand over possession of the properties and assets of the respondent- 
company till the said order was vacated. 


In the meantime, the State of Maharashtra submitted a Scheme to this Court 
to run the mills, and on a report submitted to him by the Offcial Liquidator, 
my brother Nathwani by his order dated April 11, 1972, sanctioned that Scheme, 
and a Leave and Licence agreement was entered into between the State of 
Maharashtra and the Offcial Liquidator, and the applicants were appointed 
as the Chief Executive Authority under the said Scheme. Possession of the 
mills was thereafter handed over to the Government of Maharashtra for run- 
ning the same on Leave and Licence basis, commencing from May 1, 1972. 
One of the provisions of the said Scheme was that the Government of Maha- 
rashira would pay to the Official Liquidator depreciation in respect of the 
buildings, machinery, plant, furniture and fixtures on the market value there- 
of as ascertained by an independent valuer, proportionate to the period for ; 
‘which the licence subsisted. It was further provided by the said Scheme that 
the State Bank of Hyderabad, who claimed to be secured creditors, were to be 
paid by the Government of Maharashtra one-third of the depreciation amount 
payable for the first year. The Government of Maharashtra did not, how- 
ever, accept the valuation of the valuers, and it is not disputed that, under 
the circumstances, it agreed to pay a sum of Rs. 15 lakhs to the Official Liqui- 
dator towards depreciation for the first year, on an ad hoc basis, under the 
said Scheme. 


Whilst the undertaking of the respondent-company was being run under 
the said Leave and Licence agreement, the President of India promulgated an 
Ordinance, which was followed by an Act entitled ‘‘The Sick Textile Under- 
takings (Taking Over of Management) Act, 1972,’’ which came into force 
on October 31, 1972, under which the management of the whole of the un- 
dertaking of the respondent-company was vested in the Central Government. 
It is common ground that the writ petition filed in the Delhi High Court 
has been dismissed and the stay order granted by it is, therefore, no longer 
operative. The stand taken up by the applicants after the management was 
taken over under the said Ordinance and the said Act was that the original 
Leave and Licence agreement stood automatically terminated and that the 
applicants held possession of the undertaking of the respondent-company as 
from October 31, 1972 not as the Chief Executive Authority under the said 
Leave and Licence agreement, but as the Custodian appointed under the said 
Aet which came into force on October 31, 1972, as already stated above. As 
the Official Liquidator has continued in possession of the assets and proper- 
ties of the respondent-company, the applicants have taken out the present 
Judge’s Summons for the reliefs already set out above. 


There is really no dispute between the parties in regard to the handing 
over of possession of the mills to the applicants, but the dispute on this 
Judge’s Summons has centred on the question as to whether the applicants 
are entitled to receive the sum of Rs. 10 lakhs which the State Government 
of Maharashtra has paid by way of depreciation to the Official Liquidator 
under the Scheme sanctioned by this Court. The facts stated above are really 
not in dispute. The dispute in regard to the said sum of Rs. 10 lakhs will 
have to be resolved by me in the light of the provisions of the Sick Textile 
Undertakings (Taking Over of Management) Act, 1972, (hereinafter referred to 
as ‘‘the Act’’). Both sides have relied on the Scheme of the Act in support 
of their respective contentions and it will be, therefore, necessary for me to 
refer to the relevant provisions of the said Act. 
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The term ‘‘owner’’ has been defined in s. 2(c) of the Act as meaning, 
inter alia, the company by which a textile undertaking is owned, Sub-section 
(d) (ùi) of the same section defines the expression ‘‘sick textile undertaking”? 
as meaning a textile undertaking which, inter alta, has been leased to the Gov- 
ernment or any other person, or the management of which has been taken 
over by the Government or any other person under any leave or licence grant- 
ed by a Liquidator under the orders of any Court. I am not referring to the 
other clauses of the definition of.the said expression as I am concerned in 
this case with this particular clause. The expression ‘‘textile undertaking’’ 
has been defined in s. 2(g) as an undertaking engaged in the manufacture 
of textiles to which the provisions of the Factories Act, 1948, apply. There 
is, however, no definition of the term ‘‘undertaking’’ in the said Act. Sec- 
tion 2(A) enacts that, in such cases, the definition, if any, in the Industries 
(Development and Regulation) Act, 1951, is to apply. Im that Act also, 
there is, however, no definition of the term ‘‘undertaking’’, That term must, 
therefore, be given the appropriate meaning that it carries in the context in 
which it is used in the Act. In my opinion, the word ‘‘undertaking’’, as 
used in the Act, denotes the industrial establishment as distinguished from 
the company itself. It is important to bear in mind that the Act makes a 
distinction between ‘‘the undertaking’ and the company which owns it. It 
is also important to bear in mind that under s. 4 it is only the ‘‘management”’ 
of a sick textile undertaking that is to vest in the Central Government, the 
ownership thereof remaining in the company. Sub-section (3) of s. 4 pro- 
vides that the sick textile undertaking shall be deemed to include inter alia, 
all assets of the textile company ‘‘in relation to the said sick textile under- 
taking.’’ Sub-section (6) of the said section provides that every Official Liqui- 
dator or other person in possession of a sick textile undertaking must, on the 
commencement of the Act, deliver possession of ‘‘the said undertaking’’ to 
the Custodian appointed under s. 5 of the Act. Section 5 which provides 
for the appointment of a Custodian of such an undertaking lays down in sub- 
s. (3) thereof that, on the appointment of a Custodian, the charge of the 
‘‘management’’ of the sick textile undertaking is to vest in the Custodian, 
and all persons in charge of the management of such undertaking must de- 
liver to the Custodian all assets, ete. ‘‘relating to the sick textile undertak- 
mg.” Section 7(/)(b) of the Act provides for the suspension of all con- 
tracts, assurances of property, agreements, settlements, awards, standing or- 
ders or other instruments in force, and of all rights and Liabilities arising 
thereunder, in such manner as may be specified in a notification. A notifica- 
tion dated November 29, 1973 has been issued in the present case under the 
said section in terms thereof which provides for the suspension of all contracts, 
ete. and all rights and liabilities arising thereunder, for a period of one year 
from the date of that notification. 


Strong reliance was placed by Mr. Baptista on behalf of the applicants on 
the use of the word ‘‘assets’’ in s. 4(3) and s. 5(3) already referred to by me 
above, but, in that connection, it is important to bear in mind the qualifying 
words that are to be found in those sections. The management which is to 
vest in the Central Government or the Custodian is management of the assets 
of the textile company ‘“‘in relation to the sick-textile undertaking.’’ It is, 
therefore, clear that it is not as if the management of all the assets of the 
company vests in the Central Government or the Custodian. It is quite clear, 
on a.consideration of the provisions referred to above, that the company con- 
tinues to be the owner and continues to be entitled to the management of all 
its assets, except those which could be said to be assets relating to the sick- 
textile undertaking. In my opinion, therefore, the assets of which the manage- 
ment vests in the Central Government or the Custodian are only the assets 
which have some relation to the working of an industrial establishment manufac- 
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turing textiles to which the Act is made applicable, such as the stock-in-trade, 
raw material, machinery, plant; furniture, fixtures as well as the premises 
in which the industry is being run. As was pointed out to me in the course 
of the arguments by Mr. A. N. Mody, it may well be that a company owns 
two entirely disconnected industrial undertakings, e.g., a cement undertaking’ 
and a textile undertaking, and it was never the intention of the Act to vest 
the management of any assets of the company in the Central Government or 
the Custodian appointed by it which might conceivably be used by the com- 
pany for purposes other than the working of tha industrial establishment 
manufacturing textiles. To give any wider meaning to the expression ‘‘assets’’ 
would mean that even the management of the share capital of the company 
would vest in the Custodian, a consequence which could never have been 
intended. 

The next question that I must proceed to consider is, whether the amount of 
Rs. 10 lakhs which is in question in the present proceedings constitutes an 
asset of the company in relation to the sick textile undertaking or, in other 
words, an asset which has some relation to the working of the textile mill itself. 
First of all, it is erroneous to assume that the said sum of Rs. 10 lakhs is some- 
thing which is earmarked and can exist in specte, or is available without meet- 
ing the financial commitments and liabilities of the company which the Official 
Liquidator is called upon to meet, as stated by him in para. 14 of his affidavit 
dated February 5, 1974. Those expenses and liabilities will have to be met 
from the said sum of Rs. 10 lakhs, at any rate, partially. Secondly, it must 
be borne in mind that the Scheme provides for this payment being for depri- 
ciation in respect of the buildings as well as the machinery, plant, furniture 
and fixtures included in the premises which were then licensed. The said 
amount of Rs, 10 lakhs paid to the Official Liquidator could very well have 
been used up by him for the company, and the fact that it has not actually 
been used up makes no difference. It belonged to the company and was, in 
my opinion, not an asset which could be said to be related to the working of 
the textile mill. There are also some lands belonging to the company situated 
at Hingoli mentioned in para. 15 of the said affidavit of the Official Liquidator 
dated February 5, 1974 which, I am told, are situated several miles away from 
the industrial establishment of the sick textile undertaking in the present 
case. Those lands, in my opinion, cannot be said to be assets of the company 
which have any relation to the working of the sick textile undertaking, and I 
make it clear that the Official Liquidator is not to hand over possession thereof 
to the applicants. Since he has by now already been discharged, he should apply 
to the Company Judge for directions on a report as to What he should do 
with them and with all other property which has no relation to the working 
of the textile mills. Notice of that report should be given to the petitioners, 
the company, a8 well as the applicants. I, therefore, pass the following 
order on this Judge’s Summons: 

I order that the Official Liquidator, who was appointed as the provisional Liquidator of 
the company on 28th April 1971 and was subsequently discharged by this Court on the 21st of 
June 1972, do hand over to the applicants the properties and assets of the company in relation 
to the said sick textile undertaking which are in his possession, excluding the said sum of Ra. 10 
lakhs and the interest accrued due thereon, and excluding the lands at Hingoli, to the applicants, 
The applicants must pay the petitioners’ costs of thia Judge’s Summons. Counsel certified. 
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ORIGINAL CIVIL. 


Before Mr. Justice Vimadalal. 
PAL HIRE PURCHASE LTD. v. B. V. SHAH & CO.* 


Bombay Court-fees Act (Bom. XXXVI of 1969), Sec, 43 (2)—Rules of the High Court of Bombay 
(Original Side), 1957, RR. 151 (8) 154—Third-party notice, whether plaint for purpose of 
refund of Court-fee under Bombay Court-fees Act. 

A third party notice, taken out under the procedure prescribed in R.151 of the Rules of 
the High Court of Bombay (Original Side), 1957, is not a plaint for the purpose of the Bombay 
Court-fees Act, 1959. The Court-fees paid by a defendant in respect of his claim against 
the third party is paid on the praecipe as an application to obtain the reliefs claimed in the 
third party notice. As a claim for refund of Court-fees must be founded on some express 
provision having statutary force and as there is no provision either in the Bombay Court- 
fecs Act, 1959 or in any notification issued by the State Government thereunder, under 
which a refund can be claimed in the case of such an application, the claim for refund 
must be rejected. 

Stats Trading Corp. v., Ironside Lid.,! relied on. 
The New India Rayon Mills Co. Pot. Lid. v. Kantilal Shankerbhai Patel distinguighed. 
Weld & Co. v. Sher Mahomed? and Karim Elahi v. Sher Ahmed,‘ referred to. 


G. A. Thakkar, with M. H. Shah, for the plaintiffs. 
N. A. Shah, for defendants Nos. 1 and 2. 


VIMADALAL J. This is a suit which the plaintiffs had filed to recover posses- 
sion of a motor truck which they had given on hire purchase to defendant 
No 1, defendant No. 2 being the guarantor under the hire purchase agreement 
relating thereto. The defendants thereafter took out a third party notice 
against M/s Hind Transport Co. and Shantilal Mangaldas claiming that the 
hire purchase agreement had been entered into at the instance of the said 
third parties on the clear understanding that all the liabilities and obligations 
under the hire purchase agreement would be on account of the third parties, 
and the third parties were, therefore, liable to indemnify the defendants against 
the plaintiffs’ claim in suit. The third party notice was taken out under the 
procedure prescribed in Rule 151 of the Rules of this Court (O.S.) and the 
defendants have paid a Court-fee of Rs. 2,740 on their claim against the third 
parties which was the subject-matter of the third party proceedings in the pre- 
sent suit. When the suit came up for hearing before me on July 30, 19738, the 
plaintiffs applied for amendment praying that both the third parties be joined 
as defendants Nos. 3 and 4 to the suit, and that application was granted by me. 
The suit was, however, settled and a decree was passed by me by consent of 
parties on the same day. Defendants Nos. 1 and 2 thereafter applied for 
withdrawal of the third party notice as settled out of Court, and also applied 
for refund of 2/8rds of the Court-fees paid by them on the third party notice. 
The order for withdrawal of the third party notice was made by me on that 
very day, but I adjourned the matter for argument on the question of refund of 
Court-fees about which I entertained some doubt. 

The matter was thereafter argued before me yesterday on the question of 
refund of Court-fees. Mr. N.A. Shah on behalf of defendants Nos. 1 and 2 
relied upon Rule 151(3) of the Rules of this Court (O.8.) which provides that 
the third party shall, as from the date of service upon him of the notice, be a 
party to the suit, with the same rights in respect of his defence against any 
claim made against him or otherwise, as if he had been duly sued in the ordi- 
nary way by the defendant. On the strength of that Rule, Mr. N.A. Shah 
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contended that the proceedings as between the defendants and the third parties 
in the present case must be regarded as a suit and the third party notice itself 
should be regarded as a plaint, and the defendants would, therefore, be entitled 
to claim refund of 2/3rd of the Court-fees paid on the third party notice un-' 
der the notification issued by the State Government under sub-s. (2) of s. 48 
of, the Bombay Court-fees Act, 1959. The said notification permits 
such refund to be granted in the case of a suit which is withdrawn as settled 
out of Court. By way of a precedent, Mr. N.A. Shah also sought to rely on an 
order passed by my brother Tulzapurkar in The New India Rayon Mills Co. Pvt. 
Lid. v. Kantilal Shankerbhas Patel! granting refund of 2/3rd of the Court- 
fees in respect of a third party notice which was dismissed for want of prose- 
cution. The said order is, however, not a speaking order and the point which I 
have been called upon to consider does not seem to have been argued before 
the learned Judge. The said ruling is, therefore, of no assistance to me for 
the purpose of deciding the present application, having regard particularly to 
the decision of the Division Bench of this Court in the State Trading Corpora- 
tion’s case to which I will presently refer. 

In support of his contention, Mr. N.A. Shah also relied on two old decisions 
of this Court in the cases of Weld & Co. v. Sher Mahomed* and Karim Elahi v. 
Sher Ahmed, but in view of the very recent decision of a Division Bench of 
this Court in the case of State Trading Corp. v. Ironside Ltd‘ it is really un- 
necessary for me to refer to any earlier decision on the subject. In the State 
Trading Corporation’s case the question which arose was whether the Court- 
fees were leviable on a third party notice. The nature of the proceedings 
initiated by the third party notice were, therefore, exhaustively considered in 
the judgment in that case. It was held by the Division Bench in the said case 
(at p. 650) that a third party notice serves two purposes viz., it is an intima- 
tion to the third party that a claim has been made against him by the defen- 
dant, and it also serves the purpose of a plaint. After considering some ear- 
lier decisions on the point, including the decision in the case of Weld & Co. 
v. Shor ‘Mahomed relied upon by Mr. Shah, it was, however, held (at p. 652) 
that the fiction created by sub-rule (3) of Rule 151 of the Rules of this Court 
on the Original Side by which a third party proceeding is treated as a suit, had 
been enacted for a limited purpose viz., to give the third party full opportu- 
nity to defend himself, and that there was nothing in that Rule which sugges- 
ted that a third party notice was to be treated as a plaint for all purposes. It 
was further observed that a third party proceeding was also proceeding in the 
suit filed by the plaintiff against the defendant and was, therefore, ‘‘not a 
plaint at least for the purposes of the Court-fees Act.” The Division Bench 
then proceeded to consider whether Court-fees would be leviable on a third 
party notice as an application made to the Court and observed (at pp. 652-653) 
that, being a process issued by the Court, a third party notice was not itself 
an application to the Court but the praecipe, along with which a draft of the 
third party notice was sent to the Prothonotary for approval under the Rules 
of the Court, was liable to Court-fees as an application made to the Court to 
obtain the reliefs specified in the third party notice. It was held that the prae- 
cipe, as an application, was liable to Court-fees under Art. 7 in Schedule I to 
the Bombay Court-fees Act, 1959, since the reliefs claimed from the third party 
in the said case were capable of being valued in terms of monetary gain or pre- 
vention of monetary loss. In view of the decision of the Division Bench in the 
State Trading Corporation’s case which is binding upon me, I, therefore, hold 
that the third party notice is not a plaint for the purpose of the Court-fees Act 
and that the Court-fees that have been paid by the defendants in the present 
case in respect of their claim against the third parties has been paid by them 


1 (1965) O.C.J. Suit No. 400 of 1960, 2 ee 21 Bom. L.R. 808, at p. 818. 
decided by Tulzapurkar J., on June 21, 1965 '8 (1920) 22 Bom. L.R. 868. 
(Unrep.). j i 4 (l 67. Bom. L.R. 644. 
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on the praecipe as an application to obtain the reliefs claimed in the third 
party notice. A claim for refund of Court-fees must be founded on some ex- 
press provision having statutory force. There is no provision either in the 
Bombay Court-fees Act, or in any notification issued by the State Government 
thereunder, under which a refund could be claimed in the case of such an 
application. The defendants’ claim to refund must, therefore, be rejected. 
It is true that, under Rule 154 of the Rules of this Court (O.S.), where the 
liability of the third party is established, a decree can be passed against him in 
favour of the defendant giving the notice and, logically, there is, therefore, no 
reason why a third party proceeding should be treated differently from a suit 
in the matter of refund of Court-fees. I am, however, bound to interpret 
statutory provisions as they exist. In the absence of any express provision 
providing for refund of Court-fees in a case like the present one, I am power- 
less to grant the refund applied for by Mr. N.A. Shah and his application for 
refund must, therefore, be rejected. 


Solicitors for defendants: Amarchand & Mangaldas. 
Solicitors for third party: Bilawala & Co. 


Application rejected. 


APPELLATE CIVIL, 


Before Mr. Justice Deshpande and Bir. Justice Mukhi, 


20TH CENTURY FOX CORPORATION (INDIA) PRIVATE 
LIMITED v. F. H. LALA.* 


Industrial Disputes Act ( XIV of 1947), Sec. 11 (8) (b)—Civil Procedure Code (V of 1908), O.XI— 
Application made by employecs’ Union for production of documenis by employer-company— 
Tribunal when should pass order for production and inspection of documcnis—-Relevancy, 
determination of, by Tribunal. 


Before any Tribunal can order production and inspection of documents under g. 11 (3) (b) 
of the Industrial Disputes Act, 1047 it must be satisfied, on materials placed before it, 
as to the relevancy of the documents called for. In order to satisfy the Tribunal the appli- 
cant should in his application before it set out the necessary facts, necessary contentions as 
to the nature of the documents, the necessity for their production, the kind of reliance he 
wishes to place on them and what is the case which he wishes to set out. In a proper case 
after the necessary matcrial is on record, the Tribunal can order production of relevant 
documents which would be necessary for the purpose of adjudication. But a party to 
any litigation cannot be permitted to embark on a fishing or roving inquiry in the hope 
that some material will come to hand on the basis of which he can make out a oase, 

Mettur Chemical and Industrial Corpn., Lid. v. Their Workers! and Burn & Co. V. Jitendra 
Nath’, referred to. 

Filing of an affidavit in support of an application for production of documents is desir- 
able in most cases. However, what is more important is that the application should contain 
all necessary material in order to enable the Tribunal to apply its mind and determine the 
relevancy of the documents and ascertain whether inspection should be allowed or not. 


Tus facts are stated in the judgment. 


K.K. Singhvi, with Atul Setalvad and F.S. Damania, instructed by Craw- 
ford Bayley and Co., for the petitioners. 
H. K. Sowani, for respondent No. 2. 


Moxa J. By this Civil Application under art. 226 of the Constitution the 
petitioners-20th Century-Fox Corporation (India) Private Limited seek to chal- 


*Decided, March 3, 1973. Special Civil 1 Ry L.L.J. 27. 
ApT lication No. 2408 of 1072. 2 [1956] ALR. Cal. 502. 
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lenge the validity of the order passed by the Industrial Tribunal, Bombay, 
dated October 16, 1972, whereby the previous order passed on July 12, 1972 was 
maintained by the Tribunal. It is to be noticed that the order relates to an 
application made by the Union—the Foreign Film Distributors Union—for 
production of certain documents. 

The short facts are that by an order dated November 5, 1971 the Govern- 
ment of Maharashtra referred the industrial dispute between the petitioners 
and the workmen employed under them in relation to the demands specified in 
the schedule. It is necessary to notice that the first demand was for grades 
and scales of pay; the second for reclassification and up-grading; the third for 
application of the grades and scales of pay and adjustment thereof; the fourth 
for annual increments; the fifth for dearness allowance; the sixth for officiat- 
ing allowance; the seventh for overtime allowance; the eighth for travelling 
allowance; the ninth for medical relief; the tenth for leave and the eleventh 
for gratuity. 

It would appear that the Union filed the Statement of claim on December 18, 
1971. The petitioners filed their written statement on January 18, 1972 
and the Union filed a rejoinder on February 15, 1972. 

Thereafter on February 15, 1972 the Union filed an application for produc- 
tion of documents in which the only statement as to the necessity of the pro- 
duction of the documents and the relevance of the documents was made in 
the following words: 

«After considering various submissions and averments made by the Company in its 
written statement, it is necessary that certain documents be produced before this Hon'ble 
Tribunal, which will throw sufficient light on various aspects of the issues involved in this 
Reference...” 


A list of documents was then set out in the said application. It is appropriate 
that the entire application should be set out so as to appreciate the rival con- 
tentions of the parties: 

“In the above Reference the Union has filed its Statement of claims on 18th December 1971, 
and the Employer Company has filed its Written Statement on 18th January 1972. The Union 
has also filed its Rejoinder to the Written Statement of the Company on 16tn February 1972. 
After considering various submissions and avernments made by the Company in its Written 
Statement, it is necessary that certain documents be produced before this Hon’ble Tribunal, 
which will throw sufficient light on various aspects of the issues involved in this Reference. 
These documents are, however, in the sole possession of the Employer Company. 

It is, therefore, prayed that the Hon’ble Tribunal may be pleased to direct the Employer 
Company to produce the following documents and further be directed to supply copies of the 
same to the Union simultaneously. 


DOCUMENTS 


1. Balance sheet and profit and loss account statements of the Company for each of the 
years 1966 to 1971. 

2. Pay Roll of the Bombay Office of the Company including that of officers and workmen 
staff for the years 1966 to 1971 and various allowances along with quantum thereof paid to the 
officers of the Company during the years 1966 to 1971. 

8. The franchise agreement entered into by the Employer Company with its parent 
Company in U.S.A. and also similar agreements entered into by the Employer Company with 
other Film producing Companies in U.S.A. 

4. The names of Films distributed by the Employer Company in India during the years 
1966 to 1971 giving the rates and the amount of royalty in respect of each such film paid by 
the Employer Company to its parent Company and/or other companies in U.S.A. according to 
the respective franchise agreement, 

5. Number of bookings and billings made by the Employer Company during each of the 
years from 1966 to 1971. 

6. Sums advanced by the Employer Company to the various theatres in India where the 
pictures distributed by the Company were released, during the period 1966 to 1971. 


. 
1 
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7. Names of the officers of the Company who have been continued in the service of 'the 
Company even after superannuation.” 


It would appear that the learned Tribunal passed an order on July 12, 1972 
in which he set out the list of documents wanted by the Union and in para. 2 of 
the said order the Tribunal made the following observations: 


“Shri Nath for the companies had no objection to production of the balance sheets eto. 
described at Sr. No. 1. He, however, said that the union has not filed an affidavit in support 
of its application and not given the reasons for which the other documents are required. The 
union representative said that pay rolls and other documents are needed to ascertain what high 
salaries and increments arc given to officers and to get other relevant information. In my. 
opinion, the doouments and information detailed at Sr, Nos. 2 to 7 above arc relevant in this 
adjudication. I, therefore, direct the four companies mentioned above to produce all the docu- 
ments and information demanded in the application and described at Sr. Nos. 1 to 7.” 


It is to be noticed that excepting for referring to the contention of the advo- 
cate for the petitioner that the Union had not filed an affidavit in support of 
its application and not given the reasons for which the documents other than 
balance-sheets were required the Tribunal made no observations whatsoever as to 
the grounds or reasons which persuaded him that the documents at Serial Nos. 2 
to 7 were relevant for the purpose of adjudication. The company by an appli- 
cation dated July 31, 1972 filed what has been described as a review appli- 
eation for the order of July 12, 1972. By an order dated October 16, 1972 the 
learned Tribunal decided to maintain its previous order passed on July 12, 
1972. In this order also, after noting that the company contended that the 
ene ’3 application was untenable because it was not supported by an affidavit 
stated : 

“I have held that the Union representative had shown how the documents were relevant 
and, therefore, I have directed the companies to produce the information.” 


In spite of the objection as to maintainability no affidavit was called for and 
the only basis on which the learned Tribunal decided to maintain its order 
dated July 12, 1972 was stated in the following words: 

“It is useful to note that the workmen of these companies have demanded revision of 
their grades and scales of pay and dearness allowance and other benefits. Im support of that 
the workmen want to show that the companics have been draining the amount by way of royalty, 
giving heavy advances to the various theatres and also giving high salaries to the officers...” 


It is on these facts that the petitioner-company has approached this Court by 
this Special Civil Application. 

The first contention of Mr. Singhvi, the learned advocate for the petitioner, 
was that there was no proper application made by the Union with the detailed 
information as to why the production of documents was sought, how the docu- 
ments were relevant and what was expected to be proved. Mr. Singhvi also 
contended that without a supporting affidavit the application for production 
of documents was incompetent and the learned Tribunal had no jurisdiction to 
entertain the same or pass any order thereon. Mr. Singhvi further contended 
that it was settled law that the protection to be given to a party’s documents 
must be the same as in the Civil Procedure Code and that there were two basic 
ingredients which had to be considered before an order for production of docu- 
ment could be made. The first ingredient was that the petitioner must be in 
possession of the documents and the second equally important one was that the 
document must be relevant. In other words, there must be a proper inquiry 
on the question of relevance before any order for production and inspection 
of documents can be made. Mr. Singhvi invited our attention to s. 11 of the 
Industrial Disputes Act and in particular to el. (3)(6) thereof to show that the 
Industrial Tribunal had powers for compelling production of documents and 
that these powers were to be exercised in the same manner as those exercised 
by the civil Court under O. XI of the Code of Civil Procedure. For this pro- 
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position he relied on a judgment of the Madras High Court in Mettur Chemical 
and Industrial Corpn., Lid. v. Their Workers,' in which the following obser- 
vations occur: 


‘*The combined effect of s. 11 (3) of the Industrial Disputes Act, 1947, and 1ule 21 of the 
rules framed thereunder is to vest in the industrial tribunal, with reference to discovery, pro- 
duction and inspection of documents, the same powers which the Civil Procedure Code vest 
in a civil court when it tries civil suits. It is true that neither s. 11 of the Industrial 
Disputes Act, nor rule 21, specifically provides for the application of all the provisions of 
the Civil Procedure Code governing the discovery, inspection and production of documents. 
All the same, considering what are the powers of an industrial tribunal to order inspection of 
documents, the deciding factor should be what are the powers of a civil court to order inspec- 
tion. Itis not an unlimited power or rather a power the exeraise of which is limited only by the 
discretion of the judge, that even s. 80 of the Civil Procedure Code confers on the civil court. 
The power conferred by s. 80, Civil Procedure Code, is specifically subjected to ‘limitations and 
conditions as may be prescribed,’ that is, the conditions and limitations prescribed for instance 
by relevant rules in order XI, Civil Procedure Code. The industrial tribunal must conform to 
the general prihalples that underlay the provisions in order XI, Civil Procedure Code, governing 
the inspection of documents. 


Under order XI, rule 15, the right to seek inspection is confined to the documents referred 
to in the pleadings or affidavils of the party against whom that right can be claimed, Rule 18(1) 
of order XI, Civil Procedure Code, provides for inspection of documents referred to in rule 15. 
Rule 18(2) of order XI, Civil Procedure Code, provides for inspection of documents other than 
those referred toin rulel5. The conditions to be satisfied before the power under rule 18(2) of 
order XI, Civil Procedure Code, can be exercised are (1) there should be an affidavit to show 
the documents inspection of which is sought; (2) party who applied for the inspection of the 
documents should establish that he is entitled to inspect them, and (8) the documents inspection 
of which is sought must be in the possession of the party against whom the order for inspection 
is sought. The need for affidavit, the first requirement, may at first sight appear to be a rule 
of procedure failure to conform to which may not affect the power of the coart to order inspection. 
But on examination of the classes of documentsexoluded from the purview of Cl. 2 of rule 18 of 
order XI, Civil Procedure Code, the need for an affidavit, becomes obvious. The second require- 
ment mentioned above that the party applying for inspection must be entitled ta inspect the 
documents, appears to be a condition full proof of which the court must insist upon before 
ordering inspection of documents that fall within the scope of rule 18(2) of order XI, Civil 
Procedure Code. Whether the right to inspect claimed in a given case is to be held established 
or not must of course depend on the circumstances of that case and it is neither desirable nor 
even possible to prepare an exhaustive list of cases that would amount to an established right,” 


The Madras High Court in the same case also held that the exercise of power 
to order inspection before the applicant satisfies the condition with reference to 
the documents that come within the scope of r. 18(2) of O. XI, Civil Procedure 
Code, would be a case of erroneous assumption of jurisdiction and not of erro- 
neous exercise of jurisdiction. On this basis Mr. Singhvi argued that if it be 
found that the learned Tribunal has passed an order for production of docu- 
ments without the necessary pre-conditions being satisfied then its order was 
liable to be set aside. 


Mr. Singhvi also relied on a judgment of the Calcutta High Court in Burn & 
Co. v. Jitendra Nath? where it was held that until an affidavit of documents 
had been directed to be filed the Court would have no jurisdiction to order in- 
spection. The High Court also held that the Industrial Tribunals are creatures 
of law and, therefore, they are bound to follow the procedure laid down by law. 
They cannot evolve their own procedure in the case of discovery and inspection. 


Now, it is not really necessary to consider authorities for the proposition that 
before any Tribunal can order production and inspection of documents it must 
be satisfied as to the relevancy of the documents called for. In order to deter- 
mine the relevancy, there must be material before the Tribunal. In order that 


L [1955] I L.L.J. 27. 2 [1956] A.LR. Cal. 592. 
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there should be material before the Tribunal the applicant must place it before 
the Tribunal, and this he can do by setting out in the application the necessary 
facts, the necessary contentions as to the nature of the documents, the necessity 
for their production, what kind of reliance he wishes to place thereon and what 
is the case which he wishes to make out. 

Mr. Sowani, the learned counsel for the Union, fairly conceded that the Tri- 
bunal could only order production of relevant documents. According to 
Mr. Sowani, the documents asked for were relevant and also, according to him, 
it was not necessary that there must in all cases be an affidavit to support an 
application for production of documents. Mr. Sowani also contended that, 
balance-sheets were not sacrosanct, they did not prove themselves, evidence had 
to be led in support for proving the material in the balance-sheets and that the 
Union was entitled to challenge the correctness of the balance-sheets and the 
items contained therein. In order to do so, however, Mr. Sowani said (and in 
order to prevent the Union from making an improper challenge) it was neces- 
sary that the Union should be supplied with the documents which would enable 
them to decide whether the financial position as contained in the balance-sheets ' 
should be challenged or not. 

Now, in our view, it is settled position in law that a party to any litigation 
cannot be permitted to embark on a fishing or roving inquiry in the hope that 
some material will come to hand on the basis of which he can set out a case. 
We do not wish to say that in a proper case, after the necessary material is on 
record, the Tribunal cannot order production of relevant documents which 
would be necessary for the purpose of the adjudication. But before that can 
be done it would be the duty of the party asking for production of documents 
to make out a case why it would be necessary for certain documents to be pro- 
duced. 

In the instant case it is obvious from a reading of the application for produc- 
tion of documents that apart from a vague and a somewhat peremptory state- 
ment that in the opinion of the Union it would be necessary that the documents 
referred to be produced, there is no material on which any Tribunal could 
validly order production of the documents referred to. What is perhaps more 
illuminating is that the Union has stated that the production of these docu- 
ments will ‘‘throw sufficient light on the various aspects of the issues involved’’. 
Mr. Sowani also in his able arguments sought to persuade us that the company 
should provide some enlightenment to the Union so that a proper case was made. 
We are afraid that production of documents and inspection thereof cannot be 
permitted for such a purpose. 

The learned counsel for both sides have taken us through the list of docu- 
ments and in so far as it is sought by the Union to obtain material to support 
their general allegation that the officers of the company are being given fabul- 
ous salaries and fabulous increments and superannuated officers are being re- 
tained (so that nothing will be left for the workmen), Mr. Sowani made a some- 
what startling but fascinating contention that according to the new concepts 
and development of social justice it was open to the Union to maintain that 
there must be some kind of parity between the officers and the workmen. We 
wish to express no opinion on this contention except to say that at the moment 
it appears somewhat startling but it is true that concepts of social justice do 
develop as time passes. 

For the purpose of the instant case, however, we are unable to appreciate 
how any ‘‘relativity” between officers and workmen can have any bearing on 
the financial capacity of the company in so far as it can never be open to the 
Union on principle or equity to question the business Judgment of the employer 
in employing officers and paying them whatever he considers to be proper. We 
think that there can be no dispute that in the matter of employment of officers, 
entering into contracts or making purchases or paying royalty, the employer’s 
judgment can not be questioned by the Union or the workmen, 
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Now, in so far as the financial capacity is concerned, no doubt the Tribunal 
will, on proper evidence and appraisal thereof, determine the question, but we 
have always felt that except in very rare cases financial capacity is a state of 
facts and not of a state of putative facts or what should be. 

In the circumstances we feel that’ no purpose will be served in discussing 
the various items in the application for production of documents. The order 
of the learned Tribunal dated October 16, 1972 as well as that of July 12, 
1972 is obviously without jurisdiction as not having been founded on any mate- 
rial and must, therefore, be set aside. 

Before parting with the matter we think that it will be appropriate to state 
that even though filing an affidavit in support of the application for produc- 
tion of documents would be desirable in most cases it would not mean that it 
must be necessarily filed in all cases except at the discretion of the Tribunal. 
What is more important is that any application for production of documenta 
must contain all the necessary material in order to enable the Tribunal to 
apply its mind, determine the relevancy of the documents and ascertain whether 
inspection should be allowed or not and then pass a proper order. 

The petition is, therefore, allowed, and the Rule made absolute with no order 
as to costs, 


Petstion allowed: rule made absolute. 


Before Mr. Justice Vaidya. 
SHANTILAL KALIDAS SHAH 


v. 
LALLUBHAI TALAKCHAND.* 


Bombay Rents, Hotel and Lodging House Rates Control Act (Bom. LVL of 1947), Sec. £8 
-~Allegation in plaini that plaintiffs were tenants of suit premises and defendants licensees 
whose licence was revoked— Allegation by defendants in written statement that defendants were 
tenants of premises—Substantial dispute, nature of—City Civil Court whether possesses juris- 
diction in such cast. 

Where the real dispute between the parties is as to whether the plaintiffs are tenants 
of the suit premises or the defendants are the tenants and where only if the defendants or 
any of them are not tenants that the plaintiffs can be held entitled to reliefs which they have 
claimed, then questions or claims which arise in such a suit are essentially questions ‘‘arising 
out of” the Bombay Rents, Hotel and Lodging House Rates Control Act, 1947, within the 
meaning of s. 28. In such a case, in view of 8. 28 (J) of the Act, the Bombay City Civil 
Court will have no jurisdiction. 

Notwithstanding the allegations, camouflaged or otherwise, in the plaint submitted 
to the Bombay City Civil Court, when the written statement is filed in that Court, if it is 
found that it is a substantial dispute between the parties involving question under the 
Bombay Rents, Hotel and Lodging House Rates Control Act, 1947, then that Court will 
‘oease to have jurisdiction, 


Raizada Topandas v. Gorakhram, explained. 
Dattatraya Krishna v, Jairam Ganesh! and Sushila Kashinath v. Harilal Govindfi,® 
followed. 


Teas facts appear in the judgment. 


8.0. Chagla, instructed by Kanga & Co., for the appellants. 
E. W. Adik and 8. C. Pratap with N. V. Adhta, for the respondents. 


“Decided, September 4, 1973. First Appeal l teen 66 Bom. L.R. 106, S.C. 
No. 200 of 1964, against the decree passed 2 (1964) 66 Bom. L.R. 645, F.B. 
by G. A. Desai, Judge, City Civil Court, 8 (1969) 73 Bom. L.R. 820, S.C. 
Bombay, in Suit No. 685 of 1960, 
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Varra J. The above First Appeal is filed by the defendants in Suit No. 655 
of 1960, in the Bombay City Civil Court at Bombay. On February 22, 1960, 
the plaintiffs-respondents filed the suit (a) for a declaration that the leave 
and licence granted to the defendants was revoked and the defendants were 
trespassers having no right to enter upon or remain on the suit premises; 
(b) that the defendants be ordered by mandatory injunction to forthwith 
remove themselves, their servants and agents and their belongings, if any, 
from the suit premises and the defendants be ordered to hand over to the 
plaintiff vacant possession of the Suit premises; (e) that the defendants, their 
servants and agents be restrained by an order and injunction from trespassing 
and continuing to trespass and/or entering or remaining upon the suit pre- 
mises and/or any part thereof and for mesne profits and costs and other inci- 
dental reliefs. 

The allegations in the plaint may be briefly summarised as follows: 

The suit premises consist of two rooms, one room admeasuring 12’15’ 
and another admeasuring 10’ X 10’ on the 3rd floor of a building known as 
“Zaveri Bhuvan” situate at 21-A, Second Agiary Lane, Bombay-3. Plain- 
tiff No. 1 Lallubhai Talakchand was carrying on business in the name and 
style of Jayantilal Shantilal and Company in the said premises in or about 
1943. Defendant No. 1 Shantilal Kalidas Shah is the son of the brother of 
plaintiff No. 1. The business was continued by plaintiff No. 1 upto about 
1945. Thereafter in 1945, the name of the business was changed to Lallubhai 
Talakchand and Company and the business was done in that name upto 1951. 
The rent was paid by Lallubhai, plaintiff No. 1. In the year 1951 the name 
of the business was again changed to Dahyalal Lallubhai and Company and 
plaintiff No. 1 admitted certain other persons as Partners in the business, 
That partnership firm is plaintiff No. 2. It is registered under the Indian 
Partnership Act. 

It was alleged that defendant No. 1 was helping plaintiff No. 1 in his busi- 
ness. He was sleeping, with plaintiff No. 1’s permission, at night in the 
store room of the premises till 1950 when he acquired a suitable residential 
block at Zaveri Bhuvan, Nariman Road, Vile Parle. Since that time, defen- 
dant No. 1 has been residing at Vile Parle at the said address. Defendants 
Nos. 2 and 3 are the brothers of defendant No. 1. They too were sleeping in 
the store-room with plaintiff No. 1’s permission. Defendants Nos. 4, 5, 6 and 
7 subsequently started staying in the store-room. 

On September 29, 1959, all the defendants physically prevented plaintiff 
No. 1’s son Jayantilal from entering the premises. They assaulted him. 
Thereafter plaintiff No. 1 and his son made several attempts to settle the mat- 
ter amicably and to persuade the defendants to adopt a reasonable attitude. 
It was of no avail. In the second week of November, the defendants threa- 
tened plaintiff No. 1 that nobody would be allowed to enter even the office 
room in which the business was carried on, The defendants trespassed into 
the office room. It is alleged in plaint para. 6: 

“The plaintiffs submit that the defendant No. 1 was given permission to occupy the said 
premises only as a licensee. The defendant No. 1 has now gone to Vile Parle as stated above. 
The defendants No. 2 and No. 3 were also given permission by the plaintiffs to stay in the said 
store room. The defendants Nos. 8to7 have been brought in by the defendants Nos. 2 and 3 as 
stated above. The leave and licence and the permission granted to the first defendant and/or 
the defendants Nos. 2 and 3 have been revoked and withdrawn after which the occupation of 
the defendants Nos. 2 and 8 is only as trespassers, The defendants Nos. 8 to 7 are also trespassers 
and have no right to continue on the premises. The plaintiffs submit that in any event leave and 
licence and/or permission granted to the defendants or any of them is hereby revoked and they 
and each of them are now trespassers on the ssid premises. The defendants and each of them 
are not entitled to continue on the sald premises." 

In view of this position, the plaintiffs filed the above suit claiming the afore- 
said reliefs. 
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The suit was stoutly resisted by the defendants Nos. 1, 2, and 4 to 7. Ac- 
cording to the defendants, the story made out by the plaintiffs that plaintiff 
No. 1 was carrying on business in the suit premises since 1943 was false. 
They contended that the true facts were that defendants Nos. 1, 2 and 8 were 
carrying on business as jewellers in the name of ‘‘Shantilal Brothers’’ since 
1935. They intended to start a new and separate business in the name and 
style of ‘‘Jayantilal Shantilal’’ with a known acquaintance by name Jayanti- 
lal Punamechand Shah, and for that purpose the suit premises were rented by 
defendant No. 2 in the year 1942. The suit premises were used for business 
and also for residence. The premises were accordingly rented by defendant 
No. 2 in the name of “Jayantilal Shantilal’’, Jayantilal representing the 
abovenamed Jayantilal Punamchand Shah and Shantilal representing defen- 
dant No. 1. At the request of plaintiff No. 1, in or about the year 1937, 
defendants Nos. 1, 2 and 3 allowed him to work with them as their agent and 
broker, he being their close relative and also an elderly person. 

They further contended that plaintif No. 1 was falsely endeavouring to 
associate himself with and claim as his own the said business of the defendants 
in the name and style of ‘‘Jayantilal Shantilal’’. By accident Jayantilal 
happens to be also the name of his son, though his son Jayantilal was aged 8 
or 9 years in the year 1948. In other words, the defendants contended that 
the premises’ were rented not by plaintiff No. 1 but by the defendants for 
their business and residence. They further submitted that the premises con- 
sisted not only of one room, as stated by the plaintiffs but also of one terrace, 
open to the sky, in front of the office room, admeasuring 9’ X 134’. They 
denied the allegation of the plaintiffs that the premises consisted of one office 
room and another store-room and stated that the so called store-room was a 
kitchen, which was being used since 1942 to the knowledge of the plaintiffs by 
the defendants and their family members as a cooking room, 

It is further stated in the written statement that the defendants continued 
the business of ‘Jayantilal Shantilal’ but it was denied that plaintiff No. 1 
carried on business in the name of Messrs. Lallubhai Talakchand and Com- 
pany upto 1951, as alleged by the plaintiffs. On the contrary, they say that 
plaintiff No. 1 ceased to be working as the defendants’ agent and broker in 
the year 1951 and wanted to do the business of his own. Defendant No. 2° 
granted him the leave and licence to occupy a small portion in a corner of the 
office room goring the day time to take rest and see and attend to the cor- 
respondence of the new business of Dahyalal Lallubhai and Company. 

In other words, according to the defendants it was plaintiff No. 1 who was 
a licensee in the suit premises. They denied that the rent in respect of the 
said premises was all along or at any time paid in the name of Lallubhai 
Talakchand, plaintiff No. 1. With reference to para. 6 of the plaint, which is 
quoted above, they say as follows: 

“In brief, the defendants deny the alleged leave and licence to defendant No. 1 or forthe 
matter of that to any of the defendants and further deny the alleged revocation and with- 
drawal by the plaintiffs of the said alleged leave and licence and consequently also deny the 
alleged trespass and defendants deny that they have no right to go to or remain and continue 
on the premises. Defendants say that they are in full and lawful occupation of the entire 
premises in their own right and they are therefore fully entitled to remain and continue in the 
occupation of the said premises.” 


They denied all other allegations made in the plaint with regard to assault 
and trespass and submitted in para. 17 of the written statement that the City 
Civil Court had no jurisdiction to entertain the suit contending that the alle- 
gation of trespass was made only with a view to confer jurisdiction wrongly 
on the City Civil Court. In view of these contentions they further submitted 
that the suit of the plaintiffs was ‘liable to be dismissed. 

Thus the real dispute between the parties was as to whether the plaintiffs 
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were the tenants of the suit premises or the defendants were the tenants of 
the suit premiscs. That was a question which directly arose under the Bom- 
bay Rent Act. Yet the landlord was not made a party. The original land- 
lord having died before the suit, the landlord’s son was examined as a witness 
on behalf of the plaintiffs. He supported the plaintiffs; but the defendants 
produced certain rent receipts at exh. 7(Collectively) as receipts in their pos- 
session. These receipts are in the name of ‘‘Jayantilal Shantila 2? Not a 
single rent receipt is produced in the name of plaintif No. 2. The plaintiffs 
shave also produced about 192 rent receipts at exh. C (Collectively) all standing 
in the name of ‘‘Jayantilal Shantilal.” Although it was stated in plaint 
para. 1 that the rent in respect of the premises was all along paid in the name 
of Lallubhai Talakchand, the plaintiffs have neither produced accounts nor 
the rent receipts. They failed to show that the rent was paid by Lallubhai 
Talakchand and Company. I am now told that the accounts were just shown 
to the Court. But it is difficult to believe that a man with the name Lallu- 
bhai Talakehand will agree to take the receipt in the name of Jayantilal Shanti- 
lal merely because Jayantilal happened to be a minor son of Lallubhai. 

Whatever it is, there can be no doubt that the questions which arose in the 
suit were essentially questions or claims ‘‘arising out of’’ the Bombay Rents 
Hotel and Lodging House Rates Control Act, 1947, within the meaning of 
s. 28. In view of s. 28(/) the City Civil Court had no jurisdiction to deal with 
claims or questions arising between the parties. If this matter was res 
integrae, I would have no doubt whatsoever regarding the want of jurisdiction 
of the City Civil Court, because vital questions and aspects of the dispute bet- 
ween the plaintiffs and the defendants were questions which had to be deci- 
ded under the Rent Act, having regard to the definition of the words ‘‘land- 
lord’? and ‘‘tenant’’ in that Act. 

It is, however, contended on behalf of the plaintiffs that for determining 
the question of the jurisdiction of the City Civil Court, the Court must look 
only at the plaint and ignore the written statement. In support of the 
contention reliance was placed on a decision of the Supreme Court in Rat- 
zada Topandas v. Gorakhram',. But in that case Sarkar J. in his concurring 
judgment expressly stated (p. 114): 

“I think it unnecessary to decide the dispute whether it is permissible under the section 
to look at the defence for ascertaining whether a claim or question under the Act arises in the 
guit.” 


That case arose out of a decision on a preliminary issue as to whether the 
City Civil Court had jurisdiction. No other question was decided by the 
City Civil Court or by. the High Court or by the Supreme Court in that case; 
that is why Sarkar J. made the above observation and further stated in that 
very paragraph: 

“...It is important to remember that the question now is whether a Court has jurisdiction 
to deal with a claim or question and not whether a Court has jurisdiction to entertain a suit.” 
In the present case, we have to see both the questions and decide whether the 
City Civil Court could entertain the present suit which involved directly and 
substantially no question other than the question which ought to have been 
decided under the Bombay Rent Act. In my judgment, therefore, the plain- 
tiffs-respondents cannot rely on Ratzada Topandas’ case in the facts and 
circumstances of the present case. 

On the contrary, I am bound by the decision of the full Bench of this Court 
in Dattatraya Krishna v. Jairam Ganesh? where it is observed inter alia 
(p. 671): 

“If a dispute is subsequently raised by the defendant about the existence of relationship 
of landlord and tenant, the continuance of the suit in the special Court will peas on the deci- 
sion of the Court on that issue.” 


1 (1968) 66 Bom. L.R. 106, S.C. 2 (1964) 66 Bom, L.R. 645, F.B. 
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With respect, this observation will necessarily mean that if, after the written 
statement is filed in the City Civil Court, that Court will cease to have juris- 
diction, when it is found, notwithstanding the allegations camouflaged or 
otherwise i in the plaint for taking the suit, outside the scope and ambit of s. 28 
of the Bombay Rent Act, that it is a substantial dispute between the parties 
involving a question under the Bombay Rent Act. Hence it must fall within 
the scope of the bar enacted under s. 28 of the Bombay Rent Act, which was, 
with respect, analysed very neatly by 8. K. Das J. in the judgment in Raizada 
Topandas v. Gorakhram. 

At page 110 he approved the principles stated by the Full Bench of the‘ 
Allahabad High Court in Anants v. Chhanmi3: 

‘The plaintiff chooses his forum and files his suit. If he establishes the correctness of his 

facts he will get his relief from the forum chosen. If,... he frames his suit in a manner not 
warranted by the facts, and goes for his relief to a court which cannot grant him relief on the 
trus facts, he will have his suit dismissed. Then there will be no question of returning the plaint 
for presentation to the proper court, for the plaint, as framed, would not justify the other kind 
of court to grant him the relief... If it is found, on a trial on the merits so far as this issue of 
jurisdiction goes, that the facts alleged by the plaintiff are not true and the faots alleged by the 
defendant are true, and that the case is not cognizable by the court, there will be two kinds 
of orders to be passed. If the jurisdiction is only one relating to territorial limits or pecuniary 
limits, the plaint will be ordered to be returned for presentation to the proper court. If, on the 
other hand, it is found that, having regard to the nature of the suit, it is not cognizable by the 
class of court to which the court belongs, the plaintiff’s suit will have to be dismissed in its 
entirety.” 
Having regard to these observations, the question as to whether the City 
Civil Court decide the issues between the parties and give reliefs in the present 
case, is the crucial question. As stated above, the real dispute between the 
parties is as to whether the plaintiffs are the tenants or the defendants are 
the tenants. Those queStions are questions which could be decided only under 
the Bombay Rent Act. 

It was argued by Mr. Adik, the learned counsel for the respondents, that 
the present case is on fours with the Raizada’s case and is not distinguishable 
and I must, therefore, hold that the City Civil Court had jurisdiction, AS 
stated above, it is distinguishable because in this case the finding is not recorded 
on a preliminary issue regarding the jurisdiction. In the present case, the 
evidence and the contentions clearly show that the plaintiffs are basing their 
right substantially on their status as tenants under the Rent Act, with the rent 
receipts standing in the name of Jayantilal Shantilal though not in the name of 
plaintiffs No. 1 and No. 2. Merely because the plaintiffs claimed to have been in 
possession as tenants, the suit may not fall outside the jurisdiction of the City 
Civil Court. But in view of the real dispute between the parties as to whether 
the plaintiffs were the tenants or the defendants were the tenants, it must be 
held that the questions are questions which arise out of the Rent Act and even 
according to the principles laid down in Raizada’s case by S. K. Das J., the 
suit must fall within the ambit of s. 28 of the Bombay Rent Act. 

Apart from the decision of the Full Bench of this Court, referred to above, 
in view of the later decision of the Supreme Court in Sushila Kashinath v. 
Harila Govindji,s it must be held that the City Civil Court had no juris- 
diction to deal with any claim or questions arising out of the Bombay Rent Act 
or any of its provisions, notwithstanding that it was not the question or a claim 
arising between the landlord and tenant but between two persons as in the 
present case, who both claimed to be tenants of the suit premises. In that case, 
the Supreme Court, with respect, dealt with exhaustively the meaning of the 
words ‘‘arising out of the Act under s. 28 of the Bombay Rent Act” and con- 
cluded at page 382: 

: Fe £1929) LL.R. 52 All. 501, F.B., at pp. 4 (1969) 78 Bom. L.R. 820, S.C. 
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“In view of the discussion contained in the above decisions and the reasons given by us 
earlier, it follows that the reliefs asked for by the plaintiff in the suit and the controversy raised 
by the defendants regarding the plaintiff’s right to obtain those reliefs, all relate to ‘claims or 
questions arising out of this Act or any of its provisions’, and therefore, the Court having 
jurisdiction is the Special Court under s. 28 of the Act.” 


Tt is, therefore, clear that the Court must look at the controversy raised by the 
defendants and also see what is the real dispute between the parties. As stated 
above already, the real dispute between the parties in this case is a dispute as 
to whether the plaintiffs are tenants of the suit premises or the defendants are 
tenants. It is only when the defendants or any of them are not tenants that 
the plaintiffs are entitled to reliefs which the plaintiffs claimed in the suit. In 
my judgment, such a suit cannot lie in the City Civil Court having regard to 
the provisions of s. 28 of the Bombay Rent Act. 

In the result, the decree passed by the Judge of the City Civil Court at Bom- 
bay, on March 12, 1964, is set aside and the plaintiffs’ suit is dismissed. As 
there was considerable doubt about the scope and nature of the jurisdiction of 
s. 28 at the time when the suit was filed in the City Civil Court at Bombay, in 
1960, the fair order for costs is that parties do bear their respective costs 
throughout. The appeal is allowed. 


Appeal allowed. 


Before Mr. Justice Shah. 


SITARAM RAJARAM DHINGE v. SATISH 
SHANTARAM UNDIRWADKAR.* 


Bombay Tenancy and Agricultural Lands Act (Bom. LXV of 1948), Secs. 434, 43B, 85A, 70 (ma) 
—Reference made to Mamlatdar under s. 854A by civil Court to fix reasonable rent of lands to 
which ss. 434 and 43B apply—Mamlatdar whether can fiw such rent retrospectively. 


In a suit filed by the landlord against the tenant for recovery of arrears of rent in respect 
of a land to which the provisions of ss. 48A and 43B of the Bombay Tenancy and Agri- 
cultural Lands Act, 1948, are applicable, if a plea that the agreed rent is not reasonable 
rent is raised by the tenant, then the civil Court is competent to make a reference to the 
Mamlatdar under s. 85A of the Act to determine the reasonable rent of the land 
retrospectively for the years for which the rent is claimed by the landlord in his suit and 
the Mamlatdar is competent to determine the reasonable rent accordingly. 

Subraya Ram v. Pyara, referred to. 
Mohini Raje Khanderao Gaikwad v. Hari Subrao Zapate,® explained. 


THE facts appear in the judgment. 


G. R. Rege for R. G. Samant and C. G. Parulekar, for the petitioner tenants. 
G. B. Karandtkar, for respondents Nos. 1 and 2 (original landlords). 


SHAH J. The short question that arises in this petition under art. 227 of the 
Constitution is whether in a suit filed by the landlord against the tenant for 
recovery of arrears of rent in respect of land to which the provisions of ss. 43A 
and 43B of the Bombay Tenancy and Agricultural Lands Act, 1948, (herein- 
after referred to as the Act) are applicable, the civil Court is competent to 
make a reference to the Mamlatdar under s. 85A of the Act to determine the 
reasonable rent of the land retrospectively for the years for which the rent is 
claimed by the landlord and the Mamlatdar is competent to determine the 
reasonable rent accordingly. 


“Decided, April 10, 1974. Special Civil 2 (1967) Special Civil Application No. 
Application No. 2875 of 1970. 1132 of 1965, decided by Tarkunde J., on 
1 (1955) 58 Bom. L.R. 101. September 28, 1967 (Unrep.). 
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The petitioner is a tenant and the respondents are the landlords of Survey 
No. 2/1 admeasuring 11 acres assessed at Rs. 18.59 of village Undirwadi, Taluka 
Yeola in Nasik district. The respondents filed Civil Suit No. 56 of 1962 and 
84 of 1967 in the Court of the Civil Judge (Junior Division), Yeola, claiming 
arrears of rent for the years 1955-56 to 1961-62 and 1963-64. They claimed 
rent at the rate of Rs. 500 per annum which was the agreed rent. By his writ- 
ten statement in both the suits, the petitioner raised the contention that the 
agreed rent was excessive and that he was not liable to pay rent more than the 
reasonable rent and that the issue of determination of the reasonable rent of 
the suit land for these years be referred to the Tahsildar under s. 85A of the 
Act. There is no dispute between the parties that the suit land is a sugarcane 
land to which the provisions of s. 43A are applicable. Two separate references 
were made to the Tahsildar in the two suits and both the references were de- 
cided by the Tahsildar by a common order holding that the reasonable rent of 
the suit land for the years in question is Rs. 1,300 per annum. This order of 
the Tahsildar was confirmed in appeal and in revision filed before the Revenue 
Tribunal. The petitioner has filed this Special Civil Application under art. 227 
of the Constitution challenging the order passed by the Revenue Tribunal. 

Mr. Rege, the learned counsel appearing for the petitioner, did not challenge 
the concurrent finding of fact of the three authorities below that the reasonable 
rent of the suit land for the years in question is Rs. 1,300 per annum. However, 
he contends that the Tahsildar had no jurisdiction to fix reasonable rent under 
s. 48B retrospectively. He submits that s. 43B which provides for determina- 
tion of reasonable rent of a sugarcane land does not confer jurisdiction on the 
Mamlatdar to fix the rent for past years and that such a determination must 
necessarily be prospective from the date of application for fixation of rent 
before the Mamlatdar. According to him, s0 long as the tenant does not dis- 
pute the reasonableness of the agreed rent he is bound to pay rent at the agreed 
rate, nor can the landlord claim higher rent till such a dispute is raised by 
either the tenant or the landlord. His submission is that the orders passed 
by the three authorities below fixing the rent retrospectively are without juris- 
diction. y 

Chapter I-A which was inserted in the principal Act by Bombay Act XII 
of 1956 which came in force on August 1, 1956, contains special provisions for 
jands held on lease by Industrial or Commercial Undertakings and by certain 
persons for the cultivation of sugarcane and other Notified Agricultural Pro- 
ducis. It is not disputed before me that the provisions of this chapter are ap- 
plicable to the suit land as it was leased out to the petitioner for the cultivation 
of sugarcane. In view of the provisions of s. 43A, several other provisions of 
the Act including ss. 8 and 9 relating to the liability of the tenant to pay parti- 
cular amount of rent to the landlord are noi applicable to sugarcane land. 
Section 8 inter alia provides that the rent shall not exceed five times the assess- 
ment payable in respect of the land or twenty rupees per acre, whichever is 
less, and shall not be less than twice such assessment. Section 9, inter alsa, 
provides that subject to the maximum and minimum limits of rent fixed under 
s, 8, the Mamlatdar shall for each village or group of villages or for any area 
in such village or group, within his jurisdiction, fix the rate of rent payable 
by a tenant for the lease of different classes of land situate in such village, or 
group of villages, or areas, as the case may be. Section 9A makes a further 
provision regarding the quantum of rent payable by the tenant to the landlord 
subject to the maximum and minimum fixed under s. 8. These provisions not 
being applicable to leases for cultivation of sugarcane, ordinarily a tenant 
would be liable to pay rent as agreed between him and the landlord. However, 
a special provision has been incorporated which is contained in s. 43B regard- 
ing the liability of the tenants to pay reasonable rent as may be determined by 
the Mamlatdar and such amount of reasonable rent replaces the agreement 
between the parties. Section 43B provides: 
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‘Notwithstanding any agreement, usage, decree or order of a court or any other authority, 
in the case of any land to which section 48A applies, the rent payable shall be reasonable 
rent as determined under the following clauses :— 

(1) A landlord or a tenant of such land may make an application in writing to the Mamlat- 
dar for the determination of the reasonable rent in respect of such land. 

(2) On receipt of such application, the Mamlatdar shall give notice thereof to the other 
party to the lease and after holding an inquiry shall determine the reasonable rent, 

(3) In determining the reasonable rent regard shall be had to the following factors :— 

(a) profits of agriculture of similar lands in the locality, 

(b) prices in the locality of the particular crop for the growing of which the land is leased, 

(c) the improvements made in the land by the lessee or the landlord, 

(d) the assessment payable in respect of land, 

(e) the profits realised by the lessee on account of the lease of the land, 

(J) profits earned by an industrial or commercial undertaking by the manufacture or 
sale of articles made out of the produce of the land leased, 

(g) such other factors as may be prescribed. 

(4) The reasonable rent determined by the Mamlatdar under clause (2) shall, with effect 
from the date specified by the Mamlatdar in that behalf, be deemed to be the rent fixed 
under the lease in lieu of the rent, if any, agreed between the parties.” 


The preamble of this provision itself clearly shows that the tenant is liable to 
pay reasonable rent as determined by the Mamlatdar under the said provision 
and the reasonable rent so determined by the Mamlatdar replaces the agree- 
ment between the parties as regards the puyment of rent. This is quite clear 
not only from the provisions of the preamble but also by the provision of sub- 
s. (4) which states that the reasonable rent determined by the Mamlatdar shall 
be deemed to be the rent fixed under the lease in lieu of the rent. Sub-section 
(1) shows that the application for determination of the reasonable rent can be 
made either by the landlord or the tenant, and sub-s. (3) lays down the rele- 
vant factors for determining the reasonable rent. It would be worthwhile to 
refer to the definition of ‘‘rent’’ contained in s. 2(/6) which defines rent to 
mean any consideration, in money or kind or both, paid.or payable by a tenant 
on account of the use or occupation of the land held by him. It would thus be 
seen from the provisions of s. 43B read with the definition of rent that the 
tenant is under an obligation to pay reasonable rent to the landlord. Ordi- 
narily, so long as the tenant goes on paying rent at the agreed-rafe, it will be 
assumed that that is the reasonable rent. However, the question of deter- 
mination of reasonable rent would arise if the tenant is in arrears of payment 
of rent and raises a dispute that the agreed rent is not the reasonable rent. It 
is equally true that the landlord is also entitled to raise a dispute and get the 
reasonable rent determined by resorting to the provisions of s. 43B. Sub-section 
(4) clearly shows that the Mamlatdar has been given the power to specify the 
date from which the tenant would be liable to pay reasonable rent fixed by him 
in lieu of the agreed rent. Undoubtedly, therefore, the Mamlatdar would be able 
to determine the rent with effect from the date of the application or on such 
other date as he may fix thereafter. The only question that arises is whether 
the Mamlatdar has jurisdiction to determine the reasonable rent for a period 
prior to the date of the reference made by the civil Court under s. 85A of the 
Act. When the landlord files a suit claiming arrears of rent at the agreed rate, 
it would be for a period prior to the suit. If the contention of Mr. Rege is 
accepted, neither the landlord nor the tenant could raise a dispute in the plaint 
or the written statement so as to require the Court to make a reference to the 
Mamlatdar under s. 85A for fixation of reasonable rent for the period for which 
the suit has been filed by the landlord. The result of such a contention being 
accepted would be that in spite of a dispute being raised by the parties regard- 
ing the reasonableness of the agreed rent, the landlord could claim or the 
tenant would be liable to pay only the agreed rent contrary to the provisions of 
s. 43B, inasmuch as, it provides that the rent payable shall be reasonable rent 
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notwithstanding any agreement between the parties. It is significant that the 
original words ‘‘the date of the order of the Collector made’’ were replaced by 
the words ‘‘the date specified by the Mamlatdar’’ in sub-s. (4) of s. 48B. As 
per the unamended provision of sub-s. (4) of s. 48B, the effect of the determina- 

, tion of the reasonable rent by the Mamlatdar was controlled by the order of the 
Collector and was effective only when the Collector makes the order. The re- 
sult of the said provision was that although the Mamlatdar determined the 
reasonable rent of the sugarcane land, the order of the Mamlatdar did not ipso 
facto become effective but could be made effective only by an order of the Col- 
lector and that too from the date of his order. The amendment has altered the 
position, The only question for consideration in this cage is whether the past 
liability of the tenant claimed in suit by the landlord under the agreement is 
not subject to the provisions of s. 43B and the Mamlatdar has no power to fix 
reasonable rent for such period. In view of the provisions of s. 43B, the tenant 
is liable to pay reasonable rent in spite of the agreement between the parties 
as by virtue of the provisions of sub-s. (4) contract between the parties is re- 
placed with effect from the date fixed by the Mamlatdar. “On a plain reading 
of s. 43B, therefore, it would appear that the tenant’s liability even for the past 
period if he has fallen in arrears would be to pay reasonable rent, and if in a 
suit a dispute is raised regarding the reasonableness of the agreed rent, the 
competent authority must determine as to what is the reasonable rent. Under 
the provisions of sub-s. (ma) of s. 70, the Mamlatdar alone has juris 
diction to determine the reasonable rent, and the civil Court will have no 
jurisdiction to determine that question but has to make a reference under 
s. 85A for determination of the reasonableness of the rent agreed to bet- 
weert the parties under a contract or the lease. In view of the clear provisions 
of s.‘48B, it is not possible for me to accept the contention of Mr. Rege that the 
agreement between ‘the parties could not be superseded retrospectively if the 
tenant falls in arrears and the landlord files a suit claiming arrears at the 
agreed rate, and a dispute about the reasonableness of the agreed rate of rent 
is challenged in the written statement. 


In this connection, it would be useful to refer to a decision of this Court in 
Subraya Ram v. Pyara.! That was a case prior to coming into operation of 
the Tenancy Act by Amending Act No. 18 of 1956 which came in force on 
August 1, 1956. Under the law as it stood prior to the said amendment, there 
was no provision similar to the one regarding sugarcane lands. However, s. 12 
of the Act, as it stood prior to 1956, prescribed procedure for determination of 
reasonable rent of leased lands. Under the said provision, both the tenant and 
the landlord could make an application to the Mamlatdar for determination 
of the reasonable rent. Sub-section (3) of s. 12 enumerated the factors to be 
taken into account by the Mamlatdar in determining the reasonable rent. How- 
ever, the determination of reasonable rent was specifically made subject to the 
provision of s. 6 of the old Act which provided that notwithstanding any agree- 
ment, usage, decree or order of a Court or any law, the maximum rent payable 
by a tenant for the lease of any land shall not, in the case of an irrigated land, 
exceed one-fourth and in the case of any other land exceed one-third of the 
crop of such land or its value as determined in the said Act. Sub-section (2) 
of s. 6 also empowered the State Government to fix a lower rate of the maxi- 
mum rent payable by the tenants of lands situate in any particular area or to 
fix such rate on any other suitable basis, by notification in Official Gazette. 
Sub-section (5) of s. 12 provided that every order passed by the Mamlatdar un- 
der the section if not appealed against, and every order passed by the Collector in 
appeal shall hold good for a period of five years and shall not be called in 
question during that period. Old s. 7 further provided that the rent payable 
by a tenant shall, subject to the maximum rate fixed under 8. 6, be the rent 


F 1 (1955) 58 Bom. L.R. 101. 


1974.] SITARAM RAJARAM D. SATISH (4.0.J.)—Shah J. 97. 


agreed upon between such tenant and his landlord or in the absence of any 
such agreement the rent payable according to the usage of the locality or if 
there is no such agreement or usage, or where there is a dispute as regards the 
reasonableness of the rent payable according to such agreement or usage, the 
reasonable rent.. In Subraya’s case, the landlord filed a civil suit to recover 
arrears of rent in respect of the agricultural land against his tenant. In the 
written statement, the tenant raised a plea under s. 7 of the Act that the rent 
claimed by the landlord was unreasonable and also contended that the matter 
must be referred to the Mamlatdar under s. 70(g) of the Act for determination 
of the reasonable rent. In that case, Gajendragadkar J., (as he then was), 
observed : 


“In normal cases falling under s. 12 of the Bombay Tenancy and Agrioultural Lands Act 
1047,an application may be made by tlie landlord or the tenant for the determination of reasonable 
rent in future. But where the question about the reasonableness of rent falls to be conridercd 
under s. 7 of the Act in a suit filed by the landlord for the recovery of arrears of rent, the 
determination of tho rcasonable rent must inevitably be retrospective. In such a case, 
the Mamlatdar would have to consider the question as to what should be regarded as the renson- 
able rent for the years in suit, and when the Mamlatdar determines the question, the civil 
Court will have to take up the threads of the suit once more and pass appropriate orders in 
accordance with the finding made by the Mamlatdar.” 


The provisions of s. 48B are in pari materia with those contained in ss. 7 and 
12 of the old Act, as it stood before August 1, 1956. In fact, to my mind, the 
provisions of s. 48B seem to be more explicit and mandatory in nature as can 
be seen from the wording of the section that the reasonable rent fixed by the 
Mamlatdar would replace the contract regarding the rate of rent agreed to 
between the landlord and the tenant. If reasonable rent could be retrospec- 
tively determined under old s. 12 in a reference by the civil. Court, as observed 
in Subraya’s case, I see no reason why the Mamlatdar would be incompetent to 
do so in a case falling under s. 43B. The question can be approached from 
another angle as well. Take a case where the agreed rent is in fact more than 
the reasonable rent, and the landlord institutes a civil suit for recovering the 
arrears of rent at the agreed rate. If the contention of Mr. Rege is accepted, 
it would mean that the Jandlord would be entitled to recover rent which he is 
not otherwise cutitled being m contravention of the provisions of the Act. Such 
caunot be the intention of the Legislature. In view of the mandatory provi- 
sions of s. 43B, no distinction can be made between a case where the reasonable 
rent is found to be less than the agreed rent and the other where it is found to 
be more than the agreed reni. In Mohini Raje Khenderao Gaikwad v. Hari 
Subrag Zapate,* the facts were that the landlord had applied on July 28, 1956 
for possession of the land on the ground that the tenant had commitied defaults 
in payment of rent. The Mamlatdar held that the tenant had committed de- 
faults as alleged by the landlord but that the defaults were not wilful. He, 
therefore, ascertained that an amount of Rs. 2,041 was payable by the tenant 
to the landlord as arrears of rent and gave him three months to pay the amount. 
The matter went upto the High Court in a writ petition. The High Court set 
aside the orders passed by all the tenancy Courts and directed that the Mamlat- 
dar should determine the amount of arrcars of rent due from the tenant. The 
Court further directed that in determining the amount of arrears the Mamlat- 
dar should proceed on the basis that the arrears due from the tenant upto the 
year 1955-56 were Rs. 2,041 as previously assessed by the Mamlatdar. This order 
of the High Court was made on October 18, 1961, and after remand the Mamlat- 
dar heard the matter. For the first time before the Mamlatdar, the landlord 
raised the contention that the land had been leased for the cultivation of sugar- 
. cane and that the reasonable rent payable by the tenant ought to be ascertain- 
2 (1907) Special Civil Application No. September 28, 10967 (Unrep.). 
1132 of 1965, decided by Tarkunde J., on 
B.L R.T. 
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ed as provided under s. 43B of the Act. The Mamlatdar rejected this conten- 
tion and assessed- the arrears of rent on the basis that the reasonable rent was 
the same as was decided for the previous years. In appeal, the Deputy Collec- 
tor set aside the order of the Mamlatdar and directed that he should deter- 
mine reasonable rent under s. 43B and ascertain the amount due from the 
tenant on that basis. The Revenue Tribunal, however, set aside the order 
passed in appeal and restored that of the Mamlatdar givine further time to the 
tenant to pay arrears ascertained by the Mamlatdar. This was challenged by 
the landlord in a writ petition under art. 227 of the Constitution. On behalf 
of the landlord it was contended before the High Court that the lease of the 
land being covered by the provisions of s. 43A, the arrears of rent could only 
be assessed after determining the reasonable rent under s. 48B. Tarkunde J. 
rejected this contention on the ground that till the end of the year 1962-63 the 
landlord had not made any application for the determination of reasonable 
rent ander s. 43B and he raised the plea for the first time before the Mamlat- 
dar in 1963. It was on these facts that Tarkunde J. observed that the landlord 
had no right to claim in 1963 that reasonable rent of the period prior to 1963 
could be determined under s. 43B. No arguments seem to have been advanced 
before the High Court in that case regarding the effect of the provisions to the 
effect that the reasonable rent determined by the Mamlatdar replaced the agree- 
ment or contract between the parties. The decision of this Court in Subraye’s 
case cited above also does not seem to have been cited. It appears to have been 


emphasised in that case that although the proceedings were pending since long | 


and the matter was remanded by the High Court in 1963, no plea that reason- 
able rent under s. 43B should be fixed for the years upto 1963 was raised by 
the landlord, and if it was raised, the High Court would have referred to it in 
the order of remand. The observations of Tarkunde J. in that case, with res- 
pect, must be held to be confined to the facts of that case. It must be noticed, 
and the Court seems to have been persuaded to reject the argument of the land- 
lord prineipally on the ground that he did not raise any such plea before the 
High Court at any time before the High Court remanded the matter back to 
the Mamlatdar. In the circumstances, the decision of Tarkunde J. in that 
said case cannot assist the petitioner. 

It is further urged by Mr. Rege that even if the Mamlatdar is held to have 
jurisdiction to determine reasonable rent retrospectively for the years in ques- 
tion, the landlord in the facts of the present case would not be entitled to re- 
cover more than the amount claimed by him originally in the suit, which ad- 
mittedly was at the agreed rate of Rs. 550 per year. It is unnecessary to de- 
cide this question in this petition as the only question that requires to be con- 
sidered in this petition is whether the Mamlatdar has jurisdiction to fix reason- 
landlord in bis suit and the Mamlatdar is competent to determine the reason- 
able rent accordingly. 

The effect of the above discussion is that in a suit filed by the landlord agaiust 
the tenant for recovery of arrears of rent in respect of a land to which the pro- 
visions of s. 483A and s. 48B are applicable, if a plea that the agreed rent is not 
reasonable rent is raised by the tenant, the civil Court is competent to make a 
reference to the Mamlatdar under s. 85A to determine the reasonable rent of 
the land retrospectively for the years for which the rent is claimed by the 
landlord in his suit and the Mamlatdar is competent to determine reasonable 
rent accordingly. 


In the result, the petition fails and the rule is discharged. The petitioner to 
pay costs of the respondent. 


Rule discharged. 
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Before Mr. Justice Deshpande. 
P.A. MACHIAH v. CHAMPAKLAL NAGINDAS.* 


Bombay Rents, Hotel and Lodging House Rates Control Act (Bom. LVI of 1947), Sec. 18 (1) (g), 
13 (2)—Whether in every case under s. 13 (1) (g) Court ahould mandatorily record finding on 
both parts of 3. 13 (2). 

There is nothing in s. 18 (2) of the Bombay Rents, Hotel and Lodging Housc Rates Control 
Act, 1947 which requires the Court in every oase falling under s. 18 (7) (g) of the Act to 
mandatorily record a finding on both the parts of sub-s, (2) even without a plea from the 
parties themselves, or evidence and need. 

Gangadhar Vishvanath Bapat v. Bhagwan Prabhakar Oak! and Krishna Das v. Bidhan 
Chandra,’ referred to. 

Ordinarily it must be left to the parties to choose what to plead, prove or urge and how to 
advance their causc. It is not proper or even advisable for any Court to decide a question 
of its own, unless it happens to be a statutory preliminary issue or it feels impelled to do 
so by the equitics of a given case without causing prejudice to any one. 


Tue facts appear in the judgement. 


VY. V. Albal, for the petitioner. 
M. A. Rane, with A. G. Chaudhari, instructed by Ramanlal Varjivandas 
& Company, for respondent No. 1. 


DESHPANDE J. Respondent-landlord is the owner of the building at 130, 
Shivaji Park, Bombay. It is a three storied building consisting in all of six 
flats. One flat on the top floor is occupied by the landlord himself, while an- 
other flat on the first floor is in possession of the tenant. Landlord’s suit for 
possession of the flat in possession of the tenant has been decreed concurrently 
by both the Courts holding that his need of the flat for his growing family 
was reasonable and bona fide and greater hardship would be caused by not 
passing a deerce of evicticn in his favour. The tenant challenges the legality 
of this decree for eviction in this petition under art. 227 of the Constitution. 

Undisputable facts show that accommodation in the flats occupied by the 
landlord and the tenant is almost identical and consists of a kitchen of 10’x10’, 
a bed-room of 10’x12', and a hall of 10’x12’, in addition to a water closet and 
the bath-room, cach flat covering roughly an area of 375 square feet. The 
landlord’s family consists of himself, his wife, two grown up sons of marriage- 
able ages and a daughter and a permanent servant. The tenant was an officer 
in the Western Railways and has retired in or about the year 1961. He was 
residing in the flat with his three sons. The tenant has now constructed a. 
bungalow at his native place at Coorg, where he stays with his wife. His 
two married sons have shifted to a flat at Bandra covering an area of 1,000 
square feet since May, 1965. The third son is married in the month of Nov- 
ember or December, 1966, i.e. a few days before this suit was instituted on 
January 17, 1967. He is employed as a purser in Air India and is required 
to be abroad for days together in connection with his duties, when his wife 
stays with her parents. According to the tenant, the flat is still required by 
him for his residence, when he returns to Bombay occasionally and also for 
the residence of his third married son Prakash. 

During the pendency of the appeal an affidavit was filed by the landlord 
indicating that one of the two sons of the tenant residing at Bandra flat has 
now acquired another flat and is staying separately with his wife and the 
eldest son has vacated the said Bandra flat and has accommodated one Iyer 
in the same. In the affidavit in reply filed by Prakash these facts are not 
disputed, though need for the flat for his own residence is reiterated. 

*Decided, June 35, 1974. Special Civil 158 of 1939, decided by Tarkunde J., on 


Application No. 278 of 1973. August 26, 1950 (Unrep.). 
1 (1958) Civil Revision Application No. 2 {1950] A.LR. Cal. 181. 
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Mr. Albal, the learned advocate appearing for the tenant, contends that 
the trial Court failed to comply with statutory obligation to decide if the re- 
quirements of the landlord could have been satisfied by a part of the premises 
only, viz. the hall, and allowing the tenant to retain the kitchen and the bed-room 
without causing any hardships to either of them. He, secondly, contends 
that the Appellate Bench, at any rate, ought to have decided this issue or 
have remanded the case for trial thereof, if material on record was insufficient 
therefor, particularly when the tenant had offered before it to be content with 
the retention of kitchen and bed-room alone. 


Now, it does not appear that any such plea was raised by the tenant either 
in his pleadings, evidence or even in arguments, at any stage of the trial. 
The question whether decree for partial premises can satisfy the requirements 
of the landlord without causing hardship to him or the tenant cannot admit 
of decision without some foundation in evidence, if not in pleadings, Ordi- 
narily it must be left to the parties to choose what to plead, prove or urge 
and how to advance their cause. They alone know their difficulties, their 
needs, the strength or weakness of their pleas and the material at their com- 
mand. All that is left to the Court is to decide the issues so raised on the 
material so produced. It is not proper or even advisable for any Court to 
decide any question of its own, unless it happens to be a statutory preliminary 
issue such as conceived under the Partnership Act or Tenancy Act, ete. or . 
it feel’ impelled to do so by the equities of a given case without causing any 
prejudice to any one. Failure to try or decide any issue not raised or urged 
in the case cannot amount to an error on the part of the Court. 


Mr. Albal, however, relies on s. 13(2) of the Rent Act and contends that, 
latter part of it makes it so obligatory on the Court also to find if a partition 
of the premises would satisfy the landlord’s need. Section 13(2) of the Rent 
Act is as, follows: 

(2) No decree for eviction shall be passed on the ground specified in clause (g) of sub- 
section (7) if the Court is satisfied that, having regard to all tle clroumstances of the case in- 
cluding the quostion whether other reasonable accommodation is available for tho landlord 
or the tenant greater hardship would be caused by passing the deorce than by refusing Lo pass it. 

Where tho Court is satisfied that no hardship would be causcd either to the tenant or to 
the landlord by passing tho decrecin respeol of a part of tho premises, tlic Court shall pass 
the decree in respect of such part only...” 


This sub-section deals with the question of comparative hardships. Opening 
words of this section indicate the extent of their mandatory character. The 
provision consists of two parts. First part prohibits the Court from passing 
deeree, proof of bona fides and reasonableness of the claim notwithstanding, 
if it is likely to result in greater hardship to the tenant. Second part enables 
the Court to pass deeree only for a portion of the premises, if the same does 
not result in hardship to either. The Court would not be able to pass a de- 
eree for eviction without weighing hardships of the partics, in cither of these 
contingencies. Recording of a finding under s, 13(2) is thus mandatory in 
this sense. But whether findings on one or both parts of this section is neces- 
sary or not, must necessarily depend on how the casc is prosecuted on either 
side. Each one may seck to acquire or retain possession of the entire pre- 
mises by establishing greater hardships to himself or seek to acquire or re- 
tain only part of the premises by proving no hardship to either. Hach one 
may even try to bring his case under both the parts and seck reliefs alter- 
nately, taking no chance. This must, in turn, depend, in no small measure, 
on the urgency and extent of the needs of the both, availability of alternate 
accommodation, the extent of the accommodation in dispute, degree of adapt- 
ability of the parties and suitability of the portion of the premises and variety 
of other factors. Suffice it to note that it is not difficult to eonccive of cases 
where mere part of the premises may not suit the requirements of the either 
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under any circumstances, and of his own deliberate choice, each one of them 
may rather choose to concentrate on first part and try to acquire or retain 
the entire premises by proving his greater hardships than even think of press- 
ing for any portion of the premises. It would be unrealistic in such a situa- 
tion to require the Court to record any finding on the second part even when 
parties themselves have deliberately, due to the sheer disinterestedness, not 
pressed for it at any stage of the trial. There is nothing in s. 13(2) to re- 
quire the Court mandatorily to record a finding on both the parts even with- 
out any plea, evidence and need. It would indeed be an idle formality. The 
present case itself appears to me to be illustrative of such an instance. Hav- 
ing regard to the nature and extent of the accommodation and the strata 
of the society, to which the parties belong, none could have been interested in 
part only of the premises. Notwithstandine the contention of Mr, Albal to 
the contrary, it is difficult to see how the tenant could have been content with 
kitchen and bath-room alone, without the benefit of the hall and how mere 
hall in the flat without bath-room, water closet could have suited the need 
of the landlord. Grievance against the Court of not having recorded any 
finding on the second part, in the present case appears to me to be more imagi- 
nary than real and merely a pretence to protract the litigation with ulterior 
purpose. It cannot thus be laid down as a rule of law that in every case 
under s. 18(/)(g) finding on both parts of s. 18(2), without any plea from 
the parties, is mandatory. To hold so is to provide an excuse to unserupu- 
lous defeated litigant, whether landlord or tenant, to protract the litigation 
and abuse the process of law. 

Mr. Albal relied on an unreported judgment in Gangadhar Vishvanath 
Bapat v. Bhagwan Prabhakar Oak Both the Courts below were found not 
to have applied their minds to the question of comparative hardships at all 
in that ease. While remanding the ease for doing so, Tarkunde J. framed 
two issues covering two parts of s. 18(2) and directed trial thereof. The judg- 
ment nowhere lays down any rule of law, as contended by Mr. Albal, beyond 
emphasising the need to consider comparative hardships before eviction de- 
cree is passed. Mr. Albal also relied on the judgment of the Caleutta High 
Court in the case of Krishna Das v. Bidhan Chandra? Certain observations 
in paras. 77 and 80, if torn out of context, have the appearance of lending 
support to his contention. The observations, however, are mainly based on 
ibe finding that the tenant was misled by the landlord’s vague pleadings and 
also on peculiar wording of s. 12(/)(h) of the West Bengal enactment and 
the proviso thereof, scheme of which is not identical with s. 18(J)(g) and 
s. 13(2) of the Bombay Act. Proviso of the West Bengal enactment, on which 
the ratio is founded, makes it obligatory on the Court to first seek giving effect 
to it where tenant so consents before considering eviction on the grounds 
furnished by s. 12(/) (7) itself. This runs counter to the scheme of s. 13(1) (g) 
and s. 13(2) of the Bombay Rent Act under which no such priority is ac- 
corded to the consideration under the latter part of s. 18(2). The case then 
mainly deals with the power of the Court to consider any question mooted 
for the first time in appeal. The limits of such discretionary powers involv- 
ing even leave to amend pleading, and to have additional evidence or remand, 
aro now well-settled and in spite of the sweep of the language, the learned 
Judge could not have intended to unsettle the same. Howsoever strongly a 
Judge may feel about o cause of a litigant, his discretionary powers cannot 
be exercised beyond such limits. I do not think that any of these judgments 
can assist Mr. Albal. 

The second contention of Mr. Albal stands on a different footing. The appellate 
Court in its discretion could have considered the point raised, on thé material 
on record, or it could have even remanded the case for trial of such an issue, 


1 (1059) Civil Revision Application No. 26,1950 (Unrep.). _ 
153 0f 1959, decided by Tarkunde J., on August 2 [19539] A..R. Cal. 181. 
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had any case for the same been made out before it. The appellate Court has 
given reasons for refusing to consider it and I do not see any error in its reason- 
ing. The appellate Bench has confirmed the finding of the trial Court that 
a suitable alternate accommodation was available to the tenant and greater 
hardship would be caused to the plaintiff by refusing to pass a decree than 
by passing it. Mr. Albal could not satisfy me how this finding could be inter- 
fered with. I also agree that with this finding, any consideration of the latter 
part of sub-s. (2) of s. 13 was not called for in the facts and circumstances of 
this case. 

There is thus no merit in this Special Civil Application. 

Rule is accordingly discharged with costs. 


Rule discharged. 


CRIMINAL APPELLATE. 


Before Mr. Justice Bhasme. 
SUSHILABAI DATTATRAYA DESHMUKH 


v. 
THE STATE OF MAHARASHTRA.* 


Bombay Rents, Hotel and Lodging House Rates Control Act (Bom. LVII of 1947), Sec. 18—~Agree- 
ment under 3. 18 (8) whether should be in writing and registered—-Onder what circumstances 
contravention of conditions (i) to (vi) commitied—‘Reasonable excuse” within s. 18 (4)— 
Registration Act (XVI of 1908), Sec. 32 (a). 


The agreement contemplated under s. 18 (3) of the Bombay Renta, Hotel and Lodging 
House Rates Control Act, 1047, must be in writing and registered and must include all 
the six conditions, viz. conditions (i) to (vi), listed therein, It is only in such a case that 
the offence of contravention of the conditions can be committed within the meaning of 
8, 18 (4) of the Act, 

Narendra Bhogilal v. The State, doubted. 

Where it was found that the original agreement io advance a construction loan to the 
landlord was throughout with the tenant and no suggestion was made that more agree- 
ments than one were executed by the parties and where it was further found that there was 
a dispute between the parties about bearing the cost of registration, it was held: 

(1) that, under the circumstances, it was open to the tenant to get the document 
registered under s. 32 (a) ofthe Registration Act, 1908; 

(2) that the landlord had shown his willingness to get it registered provided the tenant 
bore half the costs of registration; and 

(3) that, therefore, there was s reasonable excuse which would exonerate the landlord 
from the penal liability under s. 18 (4) of the Rent Act. 


Tas facts appear in the judgment. 


S.B. Shere, for Vithal V. Kurulkar, for the original accused. 
'P.8. Warke, for the original complainant. 
J.A. Barday, Assistant Government Pleader, for the State. 


. BrasMe J. The appellants before me are wife and husband and they were 
tried and convicted for an offence under s. 18(4) of the Bombay Rent Act 
and each of them is sentenced to pay a fine of Rs. 300 or in default of pay- 
ment of the fine, to suffer simple imprisonment for one month. They came 
to be prosecuted under the following circumstances: 

*Decided, Mareh 13, 1974, Criminal Appeal Presidency Magistrate, 26th Court, Borivli, 


No. 1888 of 1972, against the order of convic- Bombay, in Case No. 217/S of 1971, 
tion and sentence passed by M. S. Tiwari, 1 (1971) 78 Bom. L.R. 828. 
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Appellant No. 1 owns a building known as ‘Deshmukh House’ situate at 
Plot No. 167, Shri Krishna Nagar, Borivli, Bombay 66. Appellant No. 2, 
her husband, is mandging her affairs. Both the appellants started construc- 
tion of the building in the year 1968 or so. On certain representations made 
by appellant No. 2, respondent No. 1 agreed to be a tenant of a certain flat 
in the proposed building. Respondent No. 1, as demanded by the appel- 
lants, advanced a construction loan of Rs. 5,000. Various sums were Paid 
from time to time and according to the respondent when the balance payable 
was only Rs. 250, an agreement in writing was executed. This was on Jan- 
uary 1, 1969. The agreement is produced in this case at exh, B. It con- 
tains various terms of tenancy. The tenant was to occupy one flat and pay 
Rs. 60 per month as rent and other water and electric charges. Half the 
payment of the rent was to be adjusted towards the repayment of the loan, 
After repayment of the loan, the tenant was to continue in occupation as a 
monthly tenant of the flat. The agreement is on stamped paper and it was 
a registered. Clanse (4) of the original agreement was to the following 
eflect: 

‘The said loan shall carry interest at the rate of 4 per cent per annum from the date 
of payment”. 
This clause is scored out by drawing a line. The cancellation bears the 
signatures of appellant No. 1 and the tenant. It appears that disputes start- 
ed between the parties after the tenant started residing in the flat. A num- 
ber of notices were exchanged between them. The appellants wanted the ten- 
ant to share 50 per cent. of the expenses of registration. According to the 
tenant it was the responsibility of the appellants to have the document re- 
gistered at their cost. The tenant was making a grievance as the provision 
about payment of interest was deleted from the agreement. There were some 
other differences between the parties. 

On December 23, 1971 the tenant filed a complaint against both the accused 
charging them with the commission of an offence under s. 18 of the Rent 
Aet. The allegation was that the appellants had committed offences also un- 
der s. 24 of the Rent Act and ss, 504 and 506 of the Indian Penal Code. 

At the trial the tenant elected to prosecute the complaint only under s. 18 
of the Rent Act. The charge under s. 18 of the Rent Act was read over and 
explained to the accused. The accused denied the charge. According to them 
the provision regarding payment of interest was deleted as the rent was fixed 
at a lower rate. Appellant No. 2, the husband, who was in-charge of the 
. affairs of appellant No. 1, has stated that the original agreement was with 
the tenant and he had only a copy thereof. 

In support of the case the complainant has examined himself and relied on 
the correspondence exchanged between the parties and the original agreement 
which is produced at exh. B. The learned Magistrate came to the conclusion 
that the appellants committed contravention of conditions of the agreement 
and did not get the agreement registered. They had not agreed to pay in- 
terest on the loan at 4 per cent. per annum. According to the learned Magis- 
trate the appellants were guilty of an offence under s. 18(4) of the Rent Act. 

Mr. Shere, who appears for the appellants, submitted that the facts of the 
case will not attract the provisions of ss. 18(3) and 18(4) of the Rent Act. 
The conviction will be illegal and will have to be set aside. In the alterna- 
live he argued that if there is any contravention of the conditions of the 
agreement mentioned in s. 18(3) of the Act, then the facts showed that the 
contravention was not without any reasonable excuse within the meaning of 
s. 18(4) of the Act. He urged that even on this ground the appellants will 
be entitled to an acquittal. 

As regards the first ‘contention, Mr. Shere says that admittedly the agree- 
ment in writing was not registered. He maintains that s. I8(7) contains a 
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prohibition against reeciving any consideration by the landlord for creation 
of a lease in favour of the tenant. Any such contravention will be a erimi- 
nal offence under s. 18(/) of the Act. Under s. 18(2) the tenant will have 
the remedy for recovery of the consideration which may have been illegally 
accepted by the landlord. Section 18(3) of the Act provides that nothing 
contained in s. 18(/) will apply to cases where the landlord has accepted a 
construction loan under an agreement which is in writing and which is regis- 
tered. Such an agreement, inter alia, must inelude six conditions, which are 
mentioned in the sub-section. If there is no agreement in writing or if such 
agreement is not registered then s. 18(/) will be attracted to the facts of 
the case. The same will be the result if the agreement is in writing and re- 
pistered and one or more of the six terms mentioned in the sub-section are 
not ineorporated in the agreement. I find considerable substance in this con- 
tention. If this contention is accepted, then in the present case the convic- 
tion of the appellants under s. 18(4) will be illegal. As there is no agree- 
ment in existence, there is no question of contravention of any of the con- 
ditions specified in s. 18(3) of the Act. In that event if it is found that 
the landlord- has accepted the consideration in the form of construction loan 
or otherwise, before letting out the premises, then that may be an offence 
under s. 18(/) of the Rent Act. 

Mr. Warke, who appears for the tenant, however, contended that on a pro- 
per construction of s. 18(3) of the Rent Act, even failure to register the do- 
ecument will be a contravention of the conditions contained in the sub-section 
and the same will be punishable under s. 18(4) of the Rent Act. In support 
of his submission, he has strongly relied on a decision of Vimadalal J. re- 
ported in Narendra Bhogilal v. The State!, The following extract from the 
head-note will indicate the ratio of that decision: 


“Where the agreement under which a construction loan is taken by a landlord is not in 
writing, or is in writing but is not registered, the landlord commits an offence under sub-es. (£) 
of 8.18 of the Act, unless he can make out ‘any reasonable excuse’ for not reducing the 
agreementinto writing or notregistering thesame. Even if the landlord has a reasonable exoure 
for the agreement not being in writing or not being registered, he would still commit an offence 
if he committed breach of any of the conditions that are to be found listed as (i) to (vt) In 
s. 18 (3), unless he can prove a reasonable exouse for breach of such listed condition also.” 


As is clear from the body of the judgment, the learned Judge was of the 
view that considering the object of the statute it was necessary to so construe 
the relevant provisions as may result in affording substantial protection to the 
tenant, who is to be protected against exploitation by an unserupulous land- 
lord. It is for this reason that the learned Judge came to the conclusion that 
the teim ‘‘conditions’’ in s. 18(4) connote not only those conditions, which are 
listed as (4) to (v+), but also the provisions in the substantive part of sub- 
s. (3) which require the agreement to be in writing and registered. He held 
that the conditions listed as (4) to (vs) in sub-s. (3) apply not only if the 
agreement is in writing and registered, but also if the agreement is in writ- 
ing but not registered or even if the agreement is oral. I find considerable 
difficulty in accepting this construction of the relevant provisions of s. 18(3) 
and s. 18(4) of the Rent Act. 

At this stage it will be necessary to have before us a brief analysis of s. 18 
of the Rent Act. Under s. 18(2) of the Act the landlord is guilty of an offence 
and is liable to be punished if he accepts any consideration by whatever name 
called while entering into a transaction of grant, renewal or continuance of 
a lease of any premises. He is guilty even if he accepts such consideration 
for giving his consent to any such transaction. He may in such case be 
punished with imprisonment for a term which may extend to six months and 
enal also be punished with fine which shall not be less than the amount of the 
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consideration received by him. If the offence is committed by the landlord 
in respect of, certain premises of his ownership, then the premises shall be 
liable to confiscation. 

Under s. 18(2) the tenant, who had paid such consideration has a right to 
claim adjustment or refund of the same within a period of six months from 
ihe date of payment, without prejudice to any other remedy for recovery 
which may be available, to him. 

Section 18(3) enacts that the prohibition mentioned above will not apply to 
any loan agreement effected before the first day of September, 1940 or to any 
such agreement which provides for an advance by a person to landlord by 
way of loan for the purpose of financing the erection of the whole or part of 
the residential section of a building on the land held by him as an owner, a 
lessee or in any other capacity, entitling him to build on such land. But such 
an agreement shall be in writing and shall, notwithstanding anything contain- 
ed in the Indian Registration Act, 1908, be registered. As the agreement must 
be in writing and the provision is mandatory, there is no doubt that oral agree- 
ment is excluded. As the agreement is to be registered and the provision is 
E there is no doubt that an unregistered agreement in writing is ex- 
elude 

Even if the agreement is in writing and registered, then it is not valid for 
the purpose of sub-s. (3) unless it includes, inter alia, the conditions listed as 
(4) to (vi). If none of these conditions are included in the agreement or some 
of these conditions are omitted, then the agreement will not be valid for the 
purpose of this sub-section. If there is no valid agreement for one reason or 
the other as provided in the sub-section then s. 18(/) of the Rent Act will be 
attracted, as soon as it is proved that the landlord or any other person has 
accepted illegal consideration within the meaning of s. 18(/) of the Act. 
Section 18(4) provides that if any landlord who has received a loan under an 
agreement in accordance with the provisions of sub-s. (3), contravenes, with- 
ont any reasonable excuse, any of the conditions specified in the said sub-sec- 
tion, then such landlord shall, on conviction, be punished with imprisonment 
for a term which may extend to six months or with fine, or with both. The 
penalty provided in s. 18(4) is far less severe than the penalty under s. 18(/) 
of the Act. Breach of conditions of an agreement, which is otherwise valid 
under s. 18(3) of the Act is not treated as seriously as the commission of an 
offence under s. 18(/) of the Act. 

The above analysis of s. 18 of the Act underlines the object of the Legisla- 
ture which provides for proper protection to tenants against exploitation by . 
unscrupulous landlords or builders of premises. 

In my opinion the agreement contemplated by s. 18(3) of the Act must be 
in writing and registered and must include all the six conditions listed therein. 
It is only in such ease that the offence for contravention of the conditions ean 
be committed within the meaning of s. 18(4) of the Act. But for the purpose 
of this ease I have decided to follow the ratio of the abovementioned reported 
decision, 

The appellants are entitled to an acquittal as there was a reasonable excuse 
for not registering the agreement and for not including the term of interest 
in the agreement. 

It appears that before the initiation of the proceedings, there Was an ex- 
change of correspondence between the appellants and the tenant. Some of the 
letters are placed on the record of this case. On March 21, 1970 the appel- 
lant’s advocate addressed a letter to the tenant. In that letter it' is mentioned 
that the tenant was required to execute a registered document on construc- 
tional loan at 50 per cent. cost from his side. On April 13, 1970 the tenant’s 
advocate sent a reply. In that reply it is mentioned that the landlords had 
failed to get the agreement registered to avoid his liability to pay interest. 
On April 6, 1971 the tenant’s advocate addressed a letter to the landlords. In 
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this letter a grievance was made that the landlords was not getting the loan 
agreement registered. Similarly he had failed to pay the interest on the loan. 
There is another letter dated May 22, 1971 addressed to the tenant’s advocate 
by the landlords’ advocate. In this letter there is reference to tenant’s re- 
joinder dated May 12, 1971. The tenant’s advocate was asked to send the 
draft of the agreement for approval. The landlords’ advocate offered to make 
arrangement for registration and payment of 50 per cent. of the costs. This 
is all the correspondence which is produced in this ease. The tenant in his 
evidence says that he had asked the accused to register the document. In the 
cross-examination he denied the suggestion that he was not ready to get the 
document registered at any time. He says that be was not bound to pay the 
60 per cent. costs for registration of the document. He denied the suggestion 
that the accused were ready to register the document. Accused No. 1 in her 
statement under s, 342 of the Criminal Procedure Code said that the complainant 
had never asked her to get the document registered. She admitted that her 
husband i.e. appellant No. 2, attends to all the affairs. Accused No. 2 denied ` 
that he ever refused to get the agreement exh. B registered. He stated that 
‘the original agreement was with the complainant and he had only a eopy with 
him. From these facts it is clear that there was some dispute between the 
parties about the costs of registration. The landlords wanted the tenant to 
bear 50 per cent. of the costs. This may be one of the reasons why the said 
document was never registered. Apart from this circumstance, the statement 
of accused No. 2 that the original agreement was throughout with the tenant 
assumes some importance. The agreement produced at ‘exh. B appears to be 
the origina] document. The tenant in the evidence has not said anything 
which would suggest that there were more than one original agreement exect- 
ied by the parties. As the agreement produced is the original document and 
the accused has stated that he had only a copy thereof, then in the circumstan- 
ces, it was open to the tenant to get the document registered under s. 32(@) of 
the Registration Act, 1908. That clause provides that the document may be 
presented at the proper registration office by some person executing or claim- 
ing under the same. The tenant was in the present case a party to the docu- 
ment. When he had the custody of the original document it was futile for him 
to sugeest that the landlord should have taken active steps for getting it re- 
gistered. At any rate, the landlord has shown his willingness to get it regis- 
tered provided the tenant bore half the costs of registration. In my opinion, 
there was a reasonable excuse which would exonerate the landlords from the 
penal liability under s. 18(4) of the Rent Act. 

: Then Mr, Warke’ strenuously argued that at any rate the landlord had fail- 
ed to pay interest at 4 per cent. per annum to the tenant as provided im the 
agreement. No doubt there are rival versions as to why clause (4) of the 
agreement providing for 4 per cent. interest was scored out or cancelled by 
both the parties. The defence suggestion appears to be that the provision for 
interest was deleted as the amount of rent payable by the tenant was propor- 
`” tionately reduced. The tenant has not offered any explanation as to why 
clause (4) of the agreemeni eame to be cancelled or deleted. The cancella- 
tion or deletion was initialied by both the parties. There is no doubt that it 
was done with consent of both the parties. The cancellation or deletion duly 
signed by the parties will certainly afford a reasonable excuse to the landlords 
for not complying with the condition for payment of interest. 

In the result the order of conviction and sentence passed by the learned trial 
Magistrate is set aside. The appeal is allowed. Fine, if paid, to be refunded 


to the appellants. 
Conviction and sentence set aside. 
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Before Mr. Justice Malvankar and Mr. Justice Aggancal. 
ABDUL KADAR FIDAHUSSEHIN v. ABBASBHAI ABDUL QUAYOOM.' 


Contempt of Courts Act (LXX of 1971), Secs. 19 (1), 18,10,2 (b)——Civil contempt matter whether 
can be heard by Division Bench of High Court—~Contempi cases, nature of jurisdiction of igh 
Court—'‘Courts subordinate to it” in 8. 10, meaning of-—Contempt of order passed by Cily Civil 
Court, Bombay—Petttioner himself filing petition in Appellate Side of High Court—Whether 
auch petition maintainable on Original Side or Appellate Side—-Bombay High Court Appellate 
Side Rules, 1960, Rules 1, 2— Undertaking given, whether alternative remedy-—Civil contempt, 
nature of—Breach of underiaking, when wilful—Contempt of Courts Act (XXXII of 1962), 
Sec. 3—Contempt of Courts Act (XL of 1926), 8. 2 (1)—Civil Procedure Code (VP of 1908), 
O. XXI, R. 12. f 


A Division Bench of the High Court has power, authority and jurisdiction to hear cares 
of civil contempt arising under the Contempt of Courts Act, 1971 and inflict punishment 
therefor. The jurisdiction which the High Court exercises in dealing with matters of con- 
tempt is the inherent jurisdiction which the High Court possesses as a Court of Record. 
In respect of contempt of Courts subordinate to it, the High Court, under a. 10 of the Con- 
tempt of Courts Act, 1971, possesses the same jurisdiction, power and authority as it exercises 
in respect of contempts of itself. 

The jurisdiction that the High Court exercises in matters of contempt is its inherent juris- 
diction and therefore a special jurisdiction; it does not depend upon a report being submitted 
by the subordinate Court in that behalf. 

State of Bombay v. P.,* relied upon, 

The expression ‘Courts subordinate to it” used in s. 10 of the Contempt of Courts Act, 
1971 means judicial subordination. Every Court which is judicially subordinate to the 
High Court is a Court over which the High Court exercises its authority cither appellate or 
revisional or supervisory. Under Rules 1 and 2 of the Bombay High Court Appellate Side 
Rules, 1960, the proceeding in respect of contempt of such subordinate Courts will have to 
be filed in the Appellate Side of the High Court. 

Where, therefore, the petitioner in a matter of contempt of the City Civil Court. Bombay, 
did not move that Court to report the matter to the High Court but himself filed the petition 
in the High Court and it was argued that such a petition ought to have been filed in the 
Original Side of the High Court :—~ 

Held, (1) that the jurisdiction to hear contempt mattera whether of itself or of the subor- 
dinate Court is a special jurisdiction of the High Court; 

(2) that it docs not matter whether the High Court is moved for exercising this special * 
jurisdiction by the subordinate Court of which contempt is alleged or by any other person 
interested in the administration of justice; 

(8) that in contempt matters cause of action if at all acorues to any person it Is to the 
State; all that the subordinate Court or the party interested does is to bring it to the notice 
of the High Court by appropriate procedure; and 

(4) that reading s, 10 of the Act along with Rules 1 and 2 ofthe Bombay High Court Ap- 
pellate Side Rules, 1960, the petition was rightly filed on the Appellate Side of the High Court. 

Lakhama Pesha v. Venkatarao Swamirao,’ State v. Brahma Prakash,’ Saideo v. Baba Ra- 
ghav Das, Jyoti Narayan v. Brijnandan,§ The State v. Krishna Madho? and Advocate-General 
v. Maung Chit Maung,’ referred to. 

When the decree granted by the Court provides that in case the respondent commits any 
two defaults the petitioneris given liberty to execute the deoree forthwith and the respondent 
also gives an undertaking that whenever he becomes liable under the decree for handing 
over possession he will do so, the undertaking is an additional remedy and not an alternative 
remedy available to the petitioner. No doubt, the object of taking such an undertaking is 
ultimately to enforce the order in case of breach of undertaking, but on that ground it does 
not necessarily follow that the undertakirg is an alternative remedy. An action in con- 

“Decided, February 26,1974. Miscellancous 1950] A. I. R. All. 556. F. B. 
Civil Application No. 42 of 1978. H 968] A. I. R. All. 410. 
1 (1958) 60 Bom. L.R. 873. hess} A. I. R. Pat. 289, 


2 [1955] A.I.R. Bom. 103, s.c. 56 Bom. 1952] A. I. R. ALU. 86. 
l 1940] A. I. R. Ran, 68. 
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tempt can be taken against a party if it is proved that he has committed a orenga of such 
undertaking. 

B. B. Light Rly. Co. v. State of Bihar, U. C. Thomas v. EEA RER Khemlav. 
Kapurchand Litd.1° and Sukumar Mitra v. Tarasankar Ghosh,! referred to. 

A civil contempt is a failure to obey Court’s order issucd for the benefitofthe opposing 
party; its principal object is to secure the enforcement of the order. If the Count finds that 
the disobedience is wilful the Court is bound to take notice of it and punish the contemner 
adequately. 

A breach of an undertaking, in order that it should be wilful, should not be merely 
casual, acoidental or unintentional. 

Narahari Vishnu Lanke v. Yamuna Purusaiya Pai,’ Sheoraj v. A. P. Batra and The 


State v. Dasrath,!* distinguished. 


Tim facis appear in the judgement. 


V. O. Meghani, for the petitioner. 
K, T. Udesht, for the contemner. 
V. H. Gumaste, Government Pleader, as per Tigh Court notice. 


MALVANKAR J. The respondent had filed in the Court of the City Civil Court 
at Bombay Short Cause Suit No. 3357 of 1970 for a permanent injunction re- 
straining the petitioner from interfering with his possession of the front por- 
tion of the shop situate on ground floor of Laxmi Bhavan 137, Fort Street, 
Fort, Bombay 1. 

In that suit the present petitioner had filed a counter claim for recovery from 
the respondent possession of the said front portion of the shop. Pending the 
snit, on the respondent’s notice of motion for a temporary injunction, the learn- 
ed Judge of the City Civil Court, Bombay, appointed Assistant Registrar of 
that Court to visit the premises and submit Report. Accordingly, the Assis- 
tant Registrar visited the shop and submitted his report stating that ae en- 
trance door of the said shop had three locks and that both the petitioner and the 
respondent had keys of the said three locks. The suit filed by the respondent 
and the counter claim filed by the petitioner ultimately terminated in a con- 
sent deeree, the relevant terms of which are these: 

‘and at this stage the plaintiff to the suit and the defendant to the counter claim sub- 
mitting to the decree for possession THIS COURT DOTH ORDER AND DECREE that the 
plaintiff to the suit and defendant to the counter claim do remove himself, his agents, servants and 
belongings from the shop on ground floor of Laxmi Bhavan, at 187 Fort Street, Fort Bombay-l, 
AND THIS COURT DOTH FURTHER ORDER AND DECREE that the said plaintiff 

do deliver to the defendant possession of the said shop premises THIS COURT DOTH RECORD 
that it is agreed by and between the parties that the plaintiff to the suit and defendant to the 
counter claim is in arrears of compensation at the rate of Rupces four hundred per month 
from first day of May one thousand nine hundred and seventy and that the total arrears of 
compensation upto date including the month of December one thousand nine hundred and 
seventy are Rupees Three Thousand Two Hundred THIS COURT DOTH FURTHER ORDER 
And that the plaintiff do pay to the defendant the sum of Rupees Three thousand two hundred 
being the arrears of compensation AND THIS COURT DOTH FURTHER ORDER that the 
defendant to the suit and plaintiff to the counter claim do pay the requisite Court fees and on 
the said amount AND THIS COURT DOTH FURTHER ORDER that the plaintiff do pay 
the aforesaid amount of Rupees Three Thousand and two hundred by monthly instalments of 
Rupees hundred per month each, the first of such instalments to be paid on or before the 
twentieth day of January one thousand nine hundred and seventy one and thereafter subsequent 
monthly instalments to be paid on or before the twentieth day of each and every succeeding 
month and THIS COURT DOTH FURTHER ORDER AND DECREE that the plaintiff do 


8 [1951]A.I. R. Pat.281, 12 (1978) Miscellaneous Application No. 
9 [1952}A.1.R.T.C. 113, T.B. 40 of 1972, decided by Vaidya and Dudhia 
10 [1850]A.1.R. Bom. 886, s.c. 52 Bom. JJ., on June 11, 1978 (Unrep.). 

L.R. 863, 18 Host A.LR. All, 688. 
11 [1952] A.LR. Cal. 591, 14 [1951] A.I.R. Pat, 443. 
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pay the further mesne profits at the rate of Rupees four hundred per month, and the first of 
buch amount to be payable on or before the twenticth day of January one thousand nine hundred 
and sevonty and thereafter by the twentieth day of each and every succeeding month AND TILHS 
. COURT DOTH FURTHER ORDER that time for handing over possession by the plaintiff 
to the suit and defendant to the counter olaim of the said suit premises is given upto thirty-first 
day of December one thousand nine hundred and seventy-four subject to the following order 
and THIS COURT DOTH FURTHER ORDER that if the plaintiff to the suit and defendant 
to the counter claim commits any two defaults cither in the payment of the aforesaid instalments 
towards the orrears of compensation or in the payment of mesne profils, the defendant to the 
suit and plaintiff to the counter claim shall be at liberty to cxeente the decrec forthwith AND 
THIS COURT DOTH FURTHER RECORD that the Advocate for the plaintiff to the suit 
and the defendant to the counter claim states that this day the plaintiff alone is in possession 
of the said suit premises and the plaintiff to the suit and defendant to the counter claim through 
his advocate gives an undertaking to this Court that whenever he becomes liable under this 
deerce for handing over possession he will do so, and hand over possession of the suil premises 
to the plaintiff to the counter-claim and that he shall not part with possession in favour of any 
third person and THIS COURT DOTH FURTHER RECORD that the defendant to the counter 
claim further undortakes to the Court that he shall not interfere with the possession and en- 
joyment of the rear portion of the shop by the plaintiff to the counter claim as the said portion 
is in the possession of the plaintiff to the counter claim and THEIS COURT DOTH MAKE NO 
ORDER. As to costs of the counter claim .... ’’ (vide exh. C). 


However, on August 9, 1971, the respondent fixed one more lock to the en- 
trance door of the said shop in addition to the three locks which the Assistant 
Registrar had found without giving to the petitioner the duplicate key of the 
said lock. The fixing of the fourth loek resulted in the petitioner not being 
able to use or enter into the rear portion of the said shop whenever the respon- 
dent chose to close it and also during the period during which the said shop of 
the respondent remained closed. The petitioner, therefore, by his advocate’s 
letter dated August 18, 1971 called upon the respondent 10 remove the said 4th 
lock and on the respondent’s refusal to do so the petitioner took out proceedings 
against the respondent for contempt of Court in the City Civil Court. The 
learned Judge referred the matter for taking action to this Court under the 
Contempt of Courts Act, 1971. This Court found the respondent guilty of the 
contempt of Court and sentenced him to pay a fine of Rs. 50 and costs of the 
Government Pleader and the petitioner. 

The petitioner thereafter found that the respondent had not paid the iustal- 
ments payable under the consent decree in respect of arrears of compensation 
and further mesne profits which had become due in the month of November 
1972, December 1972 and January 1973. Thus, according to the petitioner the 
respondent by committing aforesaid defaults became lable under the consent 
decree to hand over possession of the front portion of the shop to the petitioner 
(vide exh. E). The petitioner therefore took out a notice under O. XXI, r. 22 
in the City Civil Court calling upon the respondent to show cause why consent 
decree should not be executed against him for the recovery of possession (vide 
exh, F). The respondent contested that application contending that he was 
jenorant of the terms of the consent decree and that the consent decree was the 
result of mischief committed by some persons. He also sought protection of 
the Maharashtra Act No. 17 of 1973 and contended that he had become sub- 
tenant of the petitioner, and therefore, the consent decree was rendered ineffec- 
tive (vide exh. G). 

The petitioner contends that the respondent having given an undertaking to 
the City Civil Court that he would vacate and deliver to the petitioner possession 
of the front portion of the said shop if he committed two defaults in payment 
of either the instalments of the arrears of compensation or the monthly mesne 
profits and the respondent having committed these two defaults in payment of 
the instalments he became liable to vacate possession of the front portion of 
the shop. However the respondent having refused to deliver possession, has 
committed breach of undertaking wilfully and is therefore liable for contempt. 


: 9 
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The petition was however resisted by the respondent by filing his affidavit 
on several grounds with which we are not concerned. The learned counsel 
Mr. Udeshi appearing on behalf of the respondent has raised before us the 
following points: 


(1) This Division Bench Court has no jurisdiction to hear the petition, 

(2) That the petition ought to have been filed on the original side and not on the appellate 
side and on that ground also this Court cannot entertain this petition. 

(8) The undertaking given by the respondent is an alternative remedy, available to the 
petitioner, to the remedy of execution proceedings and therefore the respondent cannot be held 
liable in contempt. 

(4) The petitioner in this petition only seeks to enforce his rights under the consent 
decree and therefore in such a case the powers of the High Court for taking action in contempt 
against the respondent cannot be invoked. 

(5) That the petitioner has not been able to show that the breach of undertaking alleged 
to have been committed by respondent is wilful or, at any rate, it is doubtful in this case whether 
the respondent is guilty of wilful breach of undertaking and therefore he is entitled to the benefit 
of doubt. 


Belore we proceed to deal with all these points raised by the learned counsel 
Mr. Udeshi, it is necessary to state that it is not disputed before us by the res- 
pondent that inasmuch as he committed defaults in payment of instalments 
and became liable to hand over possession he has committed a breach of un- 
dertaking in refusing the delivery of possession to the petitioner. Moreover, 
it is also not disputed before us in this petition that before the petitioner came 
to this Court for taking action in contempt against the respondent by filing 
the present petition he had applied to the City Civil Court in execution for 
the delivery of possession and when he found that in spite of the undertaking 
given by the respondent he was resisting the delivery of possession, he filed 
the present petition for taking action in contempt against the respondent. It 
is common ground that the petitioner did not file any petition in the City Civil 
Court for reporting the alleged contempt to this Court. 

Now the first question which is agitated before us by the learned counsel 
Mr. Udeshi, 1s regarding the jurisdiction of this Division Bench to hear the 
present petition. The argument of Mr. Udeshi is that this being a civil con- 
tempt and there beine no provision in the Contempt of Courts Act, 1971 (here- 
inafter called the Act) for hearing of cases of civil contempt by Division 
Benches like the provisions of s. 18 in respect of cases of crimina] contempt 
which are required to be heard by Benches, this Division Bench Court has no 
jurisdiction to hear the petition. In this connection he has also relied upon 
the provisions of s. 19(/) which provide for appeals. Section 19(/7) says that 
an appeal shall lie as of right from any order or decision of High Court in the 
exercise of its jurisdiction to punish for contempt. Where the order or deci- 
sion is that of a single Judge, to a Bench of not less than two Judges of the 
Court and where the order or decision is that of a Bench, to the Supreme Court. 
His argument is that inasmuch as s. 19(/) provides for appeals against the 
orders of single Judges of a High Court, the necessary implication is that the 
cases of civil contempt must be heard by single Judges and the Benches have 
no jurisdiction to hear such petitions. We vannot agree. It is difficult to 
accept the contention that because there is no provision in the Act for hearing 
of cases of civil contempt by Benches, the Act contemplates hearing of such 
eases by single Judges, nor the reasoning appears to be sound that because 
s. 19(7) provides for appeals against the orders of single Judges in such cases 
they must be heard by single Judges. We think that the very fact that the 
Act does not provide for hearing of cases of civil contempt by Benches like 
hearing of cases of criminal contempt by Benches shows that the Act does not 
contemplate hearing of eases of civil contempt by Benches, otherwise if that 
was the intention of the Legislature such a provision would have been made 
like the one for hearing of cases of criminal contempt by Benches in s. 18. This 
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view is reinforced by the fact that s. 19(/) provides for appeals against the 
orders of single Judges. If the cases of criminal as well as civil contempt 
were intended to be heard by Benches, it is difficult to see why a provision is 
made bys. 19(/) for hearing of appeals against the orders of single Judges 
as of right. 

We need not however enter into further discussion in view of the decision 
of this Court reported in State of Bombay v. P.! In that case a Division Bench 
of this Court has held that any single Judge of the Bombay High Court and 
any Division Bench of the High Court has power, authority and jurisdiction 
to deal with matters of contempt of Court and to inflict punishment for such 
contempt. The jurisdiction which each Judge of the Bombay High Court 
possesses and exercises as constituting a Court of Record is a jurisdiction which 
is inherent in the Court itself for punishment for coutempt of Court, whether 
it is ex facte the Court or otherwise. For the exercise of that jurisdiction, it 
is not necessary to refer cither to the Letters Patent or the rules framed by the 
Court thereunder. It is a jurisdiction which is being exercised in the same 
manner as was exercised in the Court of the King’s Bench Division in England. 
That jurisdiction has been preserved under the Charter Act, under the Letters 
Patent and under the Constitution. The jurisdiction which this Court exer- 
cises in dealing with matters of contempt is the inherent jurisdiction which 
the Court possesses as a Court of record. It is no doubt truc that, that was 
a case in respect of the contempt of this Court itself. But, nevertheless, the 
contention was raised that the Division Bench has no jurisdiction to try the 
petition. The argument was that the contempt alleged being the contempt of 
the Bombay High Court, the jurisdiction to hear the petition was in the Bom- 
bay High Court and that therefore all the Judges of this Court sitting to- 
gether as a body alone could exercise that jurisdiction. In dealing with this 
argument, this Court took the view that any single Judge of this Court or any 
Division Bench has power, authority and jurisdiction to deal with matters of 
contempt of Court and to inflict punishment for such contempt, whether it is 
ex facie the Court or otherwise and this jurisdiction has been preserved under 
the Charter Act, under the Letters Patent and under the Constitution (art. 
214). In fact, provisions of s. 10 of the Act which speak of the power of the 
High Court to punish contempts of subordinate Courts, suys that every High 
Court shall have and exercise the same jurisdiction, powers and authority, in 
accordance with the same procedure and practice, in respect of contempts of 
ra subordinate to it as it has and exercises in respect of contempts of 
itself, 

Mr. Udeshi then argued that at any rate, this Court does not eet jurisdiction 
unless the matter is reported to this Court by the subordinate Court of which 
the contempt is alleged. Here again Mr. Udeshi has not been able to draw our 
attention to any statutory provision or any rule which requires the subordi- 
nate Court to submit a report in order that this Court should have jurisdiction 
to hear the matter. On the contrary as we have already pointed out the juris- 
diction which this Court exercises in matters of contempt is its inherent juris- 
diction and therefore a special jurisdiction which cannot and does not depend 
upon the report being submitted by the subordinate Court in that behalf. AN 
that the subordinate Court does in reporting the contempt is that it draws the 
atiention of the High Court in order that High Court should take necessary 
action against the alleged contemner. We are therefore unable tu accept the 
contention raised on behalf of the respondent and relying on the decision of 
this Court in State of Bombay v. P., cited above, we hold that this Division 
Bench has jurisdiction to hear the present petition. 

The next point urged before us by Mr. Udeshi is that at any rate the present 
petition ought to have been filed on the Original Side of this Court and that 
inasmuch as it is filed on the Appellate Side, this Court cannot cntertain it. 


1 (1058) 60 Bom. L.R. 873. 
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His argument is that according to the petitioner the respondent is alleged to 
_ have committed the contempt of the City Civil Court within the city of Bom- 
bay and therefore cause of action in respect of this contempt having taken place 
in the city of Bombay, the petitioner must file such a petition on the Original 
Side of this Court, while the argument of the learned Government Pleader 
and also the learned counsel of the petitioner Mr. Meghani is that the contempt 
alleged in this case being that of the subordinate Court, the petition was rightly 
filed on the Appellate Side and therefore, there is no difficulty in enteriaining 
the present petition by this Division Bench. The question that arises for con- 
sideration therefore is whether the present petition which alleges the contempt 
of the subordinate Court namely the City Civil Court ought to have been filed 
on the Original Side of this Court or whether it was rightly filed on the Appel- 
late Side. 

Jn this conneetion we may first refer to s. 10 of the Act which speaks about 
ihe power of High Court to pimish contempts of subordinate Courts. The 
first paragraph of this section which is the only paragraph relevant here reads 
thus: 

“Every High Court shall have and cxcreise the same jurisdiction, powers and authority, 
in accordance with the same procedure and practice, in respect of contempts of courts subor- 
dinate to it as 1t has and exersiscs in respect of contempts of itself:” 


In other words, the jurisdiction, powers and the authority of this Court in 
respect of contempts of Courts subordinate to it is the same as the jurisdiction, 
powers and authority in respect of contempts of itself. Similarly, the proce- 
dure and practice to be followed by this Court in respect of the contempts. of 
the Courts subordinate to it is the same as it follows in respect of 
contempts of itself. It cannot be disputed that when this Court deals with 
contempts of itself, it exercises original jurisdiction. On whatever side of this 
Court this jurisdiction is exercised it .is still original jurisdiction, but the ques- 
tion arises as to the nature of this jurisdiction when this Court deals with the 
matters of contempts of Courts subordinate to it. Now the expression ‘‘Courts 
subordinate to it’’ obviously means judicial subordination. 

In Lakhama Pesha v. Venkatrao Swamirao this Court has held while deal- 
ing with a case of contempt under the Contempt of Courts Act, 1952 that the 
subordination contemplated by s. 8 of that Act is a judicial subordination. 
Section 3, sub-s. (Z) of the Contempt of Courts Act, 1952 is nearly in the same 
terms as s. 10 of the Act. The same expression viz. ‘‘Courts subordinate to 
it” used in sub-s. (J) of s. 3 of the Contempt of Courts Act, 1952 is used 
in s. 10 of the Act. The same view is taken by the Allahabad Tigh Court 
(State v. Brahma Prakash} and Satdee v. Baba Raghav Dast). Both these 
eases werc under the Contempt of Couris Act, 1926 and s. 2(1) of that Act is 
also similar in terms as s. 10 of the Act. Likewise, the Patna Tigh Court, 
in Jyoti Narayan v. Brignandan, has held that when the Contempt of Courts 
Act, 1952 speaks of Courts subordinate to High Court, it clearly refers to 
judicial subordination. It is, therefore, quite clear that when g. 10 of the 
Act refers to the contempt of Courts subordinate to the High Court it refers 
to judicial subordination. 

The question then arises whether the Courts which are judicially subordi- 
nate to the High Court ean be said ‘to be the Courts subject to the appellate 
jurisdiction of “the High Court. In our view, every Court which is judicially 
subordinate to High Court is a Court over which the High Court exercises its 
authority cither appellate or revisional or supervisory. Such Courts which 
are judicially subordinate to the Iligh Court and therefore over which the 
High Court has appellate, revisional or supervisory authority are the Courts 
in the hierarchy of Courts estublished for the purposes of administration of 


2 ae I. R. Bom. 108,8.c. 56 Bom. 4 [1953] A.LR. All. 419. 


LR. 8 5 [1954] A.T.R. Pat. 289. 
3 [1950] A. I. R. All. 556, T.B. 
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justice throughout the State. Every Court therefore in the hierarchy of the 
Courts which is judicially subordinate to a High Court is a Court over which 
the High Court has appellate, revisional or supervisory authority. We are 
supported in this view by the decision of Allahabad High Court The State v. 
Krishna Madho, in which that Court has observed that the words ‘‘subordi- 
nate Court’’ in s. 2 of the Contempt of Courts Act, 1926 seem to have been 
used in a wide sense so as to include any Court over which the Elgh Court has 
appellate jurisdiction though as a matter of fact an appeal may not lie to the 
High Court in any particular case. The term ‘‘appellate jurisdiction’’ in this 
respect is not to be understood in the narrow technical sense in contradiction 
to revisional jurisdiction. The appellate jurisdiction implies a resort from 
an inferior tribunal of justice to a superior for the purpose of revising and 
correcting the judgment of the inferior tribunal. 

Similarly in Advocate-General v. Maung Chit Maung’ it is observed (p. 70): 


“We have no doubt that the word ‘Court’ is used in the Contempt of Courts Aot in this 
latter wide sense. It is not contended that if the Court of the Eastern Subdivisional Magistrate 
was a, Court for the purposes of this Section, it was not a Court subordinate to the High Court. 
It is clearly a Court inferior to the High Court for the purposes of S. 485, Criminal P.C., and 
we have no doubt that the words ‘Subordinate Court’ in the Contempt of Courts Act were used 
in a wide sonse as including any Court over which the High Court has superintenderce for the 
purposes of S. 85, Government of Burma Act, 1085, that itis to say, all Courts subject for the 
time being to its appellate jurisdiction.” 


In our view, therefore, the expression ‘‘Courts subordinate to it’’ used in s. 10 
means the Courts which are subject to the appellate, revisional or supervisory 
authority of a High Court. 

Now it is not disputed that all proceedings whether appellate, revisional or. 
otherwise pertaining to the subordinate Courts are filed in this Court on the ` 
Appellate Side, whether or not these subordinate Courts are situated in the 
eity of Bombay or in the mofussil. 

In this connection it would be useful to refer to Rules Nos. 1 and 2 of the 
Bombay High Court Appellate Side Rules, 1960. In Chapter I ‘‘ Jurisdiction 
of Single Judges and Benches of the High Court,” Part I provides for con- 
duct of business. Rule No. 1 runs thus: 


“The civil and oriminal jurisdiction of the Court on the Appellate Side shall, except in 
cases where it is otherwise provided for by these rules, be exercised by a Division Court oonsist- 
ing of two or more Judges.” 


Rule 2 says: 


“Savo as otherwise expressly provided by these rules, a single Judge may dispose of the 
following matters :— 
I. Civil — 
(a) Appeals :— 
(i) From original decreesin suits where the value of the subject matter is Rs, 10,000 
or less. 
(ii) From appellate decrees in suits. 
(iii) From Orders under section 104 and Order XLIII, rule 1 of the Civil Procedure Code. 
(iv) Under section 47, Civil Procedure Code. 
(v) Under Special or Local Acts where the value of the subject matter is Rs. 10,000 or less. 
(b) Applications for the exercise of the Court’s revisional jurisdiotion under section 115 
of the Civil Procedure Code or under section 25 of the Provincial Small Cause Courts Act, or 
under any Special or Local Law. 
(c) Applications for the withdrawal of appearance or cancellation of the vakalatnama or 
for deposit or withdrawal of moneys and for refund of oourt-fees. 
(d) Applications under the Companies Act, 1956, and proceedings thereunder. 
(e) All other applications incidental to or interlooutory or arising out of or relating to the 
appeals or civil revisional applications pending in the High Court and also applications for 


6 [1952] A.LR. All. 86. 7 [1940] A.LR. Ran. 68. 
B.L.R.—8, 
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withdrawal of appeals or applications for consent decrees or orders under Order XXIII, Civil 
Procedure Code. 
(f) Revision of orders passed by the Registrar, Deputy Registrar or Assistant Registrar.” 


Clause II provides for criminal proceedings with which we are not concerned. 
It is therefore clear that except the matters which are specified in Rule 2(1) and 
which are required to be heard by a single Judgé all the rest of the matters 
are to be heard by a Division Court consisting of two or more Judges as laid 
down by Rule 1. Admittedly, the contempt matters are not mentioned in 
Rule 2(1). Obviously, therefore, contempt matters will have to be heard by 
a Division Court as provided for by Rule 1. 

If, therefore, the expression ‘‘Courts subordinate to it’’ used in s. 10 of 
the Act means judicial subordination and therefore it speaks of Courts which 
are subject to the appellate or revisional or supervisory authority of a, High 
Court then surely in accordance with the rules to which we have already 
made a reference framed by this Court, the proceeding in respect of contempt 
of subordinate Courts will have to be filed on the Appellate Side of this Court. 

Mr. Udeshi has then argued that in the instant case the cause of action 
which has accrued to the petitioner to file the present petition having taken 
place in the city of Bombay, the petitioner ought to have filed this petition on 
the Original Side. Mr. Udeshi admits that if this petition had been filed by 
the petitioner in the City Civil Court itself of which contempt is alleged to 
have been committed by the respondent and the matter had been reported 
by the City Civil Court, it would have been rightly registered on the Appel- 
late Side. But Mr. Udeshi contends that because the petitioner did not move 
the City Civil Court to report this matter to this Court and himself filed 
this petition it ought to have been filed on the Original Side. We are unable 
to accept even this contention raised on behalf of the respondent. In the 
first place the jurisdiction to hear contempt matters whether of itself or of 
the subordinate Court is a special jurisdiction of the High Court and no other 
Court has jurisdiction to entertain contempt proceedings under the Act. In 
our opinion that being the position it does not matter whether the High Court 
is moved for exercising this special jurisdiction by the subordinate Court of 
which contempt is alleged to have been committed by the contemner or by 
any other person interested in the administration of justice. As regards the 
argument that cause of action took place in the city of Bombay, in our view, 
in contempt matters if at all cause of action accrues to any person it is the 
State because in its ultimate analysis contempt of Court is contempt of the 
authority of the sovereign State exercised through its Courts duly constituted 
for the administration of justice. All that the subordinate Court, of which 
contempt is alleged or the party interested, does is to bring it to the notice 
of this Court by appropriate procedure. There is therefore no force in this 
argument either. We are therefore of the opinion that the present petition was 
rightly filed on the Appellate Side and it could not have been filed on the 
Original Side of this Court. 

Coming to the merits Mr. Udeshi has first argued that undertaking given 
by the respondent in the consent decree in this case is only an alternative 
remedy and therefore breach of such an undertaking does not amount to 
contempt of Court. In support of this argument he has also relied upon 
several authorities. However, before we refer to these authorities it would 
be worthwhile to refer to the relevant terms of the decree: 


“AND THIS COURT DOTH FURTHER ORDER that if the plaintiff to the suit and 
defendant to the counter olaim commits any two defaults either in the payment of the aforesaid 
instalments towards the arrears of compensation or in the payment of mesne profits, the de- 
fendant to the suit and plaintiff to the counter claim shall be at liberty to execute the decree 
forthwith AND THIS COURT DOTH FURTHER RECORD that the advocate for the 
plaintiff to the suit and the defendant to the counter claim states that this day the plaintiff 
alfone is in possession of the said suit premises and the plaintiff to the suit and defendant to 
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the counter olaim through his advocate gives an undertaking to this Court that whenever he 
becomes liable under this decree for handing over possession he will do s0, and hand over posses- 
sion of the suit premises to the plaintiff to the counter claim and that he shall not part with 
possession in favour of any third person,” 


Relying on these terms of the decree Mr. Udeshi has argued that this decree 
provides that in case the respondent commits any two defaults the petitioner 
is given liberty to execute the decree forthwith and alternatively the respon- 
dent also gave an undertaking that whenever he became liable under the decree 
for handing over possession he would do so and would not part with the 
possession. It is no doubt true the petitioner isi given liberty to execute the 
decree in case the respondent committed default. But this does not mean 


that therefore the undertaking given by the respondent to deliver possession - 


when the petitioner became entitled to it is an alternative remedy. In our 
view the undertaking given by the respondent that he would hand over posses- 
sion to the petitioner in case he became entitled to it was obviously an addi- 
tional remedy and not an alternative one. In the instant case, the petitioner 
in fact pursued the remedy of taking out a judicial proceeding immediately 
after the respondent committed defaults. It is only after he found that the 
respondent raised frivolous objections namely that he was ignorant of the 
terms of the decree and that it was the result of mischief committed by some- 
body that the petitioner filed the present petition for taking action against 
the respondent for contempt. In fact, filing the present petition for taking 
action in contempt is not necessarily a remedy for obtaining possession like 
the remedy of filing execution petition. The respondent may be held liable 
in contempt and may also be punished and still the petitioner may not succeed 
in obtaining possession. Apart from it, the decree itself makes it abundantly 
clear that the undertaking given by the respondent was an additional safeguard 
for obtaining possession and not an alternative remedy as contended by 
Mr. Udeshi. It is no doubt true that the object of taking such an undertaking 
is ultimately to enforce the order in case there is a breach of undertaking. 
But on that ground it is not possible to hold in the instant case on the inter- 
pretation of the terms of the decree that the undertaking given is an alter- 
native remedy. 

to the decisions relied upon by Mr. Udeshi, the first is B. B. Inght 
Rly. Co. v. State of Bihar. In that case a consent order was passed in an appli- 
vation by one party for the issue of a writ of mandamus restraining the other 
from taking possession from the former except in due course of law, provided 
that the latter will take possession only after the purchase, to which the latter 
claimed to be entitled, had been legally completed, and vacated the interim 
order of injunction. The High Court held that taking of possession before 
the purchase was legally completed did not amount to contempt of Court because 
in the consent order there was an undertaking given not to the Court but to 
the party. 

In U. C. Thomas v. Thomokutty? the disobedience alleged was that of an 
order under s. 144 of the Criminal Procedure Code and the High Court held 
that the Magistrate concerned could have prosecuted the offenders under s. 188, 
Penal Code; that the purpose behind the petition was more to obtain a pro- 
nouncement of the High Court about the validity or otherwise of the meeting 
alleged to have been held in violation of the Magistrate’s order than to uphold 
the dignity and prestige of the Court; and that this was not a bona fide motion 
but one calculated to harass the respondents. 

In Bajranglal Khemka v. Kapurchand Lid., the question raised was 
whether undertaking given in a consent decree could be an undertaking given 


* to the Court so that its breach would amount to contempt, and this Court held 


that in all orders and’ decrees of the Court, whenever the expression ‘‘a party 


8 [1951] A.LR. Pat. 281. 10 [1950] A. I. R. Bom. 886, «.c. 52 Bom. 
9 [1952] A.LR. T. C. 118, F.B. L.R. 883. 
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undertakes’’ is used, it has always borne the meaning that the undertaking 
has been to the Court. It was also argued in that case that a breach of under- 
taking given in a consent decree would not amount to contempt of Court. 
This Court held that although the Court may be bound to record a compromise 
still, when the Court passes a decree, it: puts its imprimatur upon those terms and 
makes the terms a rule of the Court; and it would be open to the Court be- 
fore it did so, to accept an undertaking given by a party to the Court. There- 
fore, there is nothing contrary to any provision of the law whereby an under- 
taking eannot be given by a party to the Court in the consent decree, which 
undertaking can be enforced by proper committal proceedings. It is material 
to note that in that case when the defendant failed to execute the lease as 
agreed upon, the execution proceedings were also taken out and ultimately an 
order was made by the Court by which the Prothonotary of this Court had 
to execute the lease as the defendant has failed to do so. Thereafter the 
plaintiffs called upon the defendants to get the Paradise Cinema Limited to 
join as a confirming party to the lease and the defendants having failed to 
‘comply with that requisition a motion was taken out by the plaintiffs for 
contempt of Court. The suit which led to the taking out of this motion was 
for specific performance and alternatively for damages. The plaintiffs were 
the lessees of a cinema known as the ‘‘Paradise Cinema’’ and in the lease 
there was a clause which gave the plaintiffs an option to purchase the property. 
The grievance of the plaintiffs was that on February 3, 1942, the defendants 
had entered into an agreement of sale of the property in favour of the Para- 
dise Cinema, Limited, without giving them the option to which they were 
entitled; and it was to enforce this option that the suit was filed. The suit 
came up for hearing and it went on for about a week. The parties then. com- 
promised the action and the consent terms were reduced to writing and signed 
by counsel for the parties. The particular term with which we are concerned 
in this appeal is the one with regard to the execution of a lease within a period 
of two months by the defendants in favour of the plaintiffs in respect of the 
property in suit. The term provided that the defendants would execute such 
a lease; and the term further provided that the defendants undertook to have 
the Paradise Cinema Limited, to join as a confirming party to the lease. When 
the defendants failed to execute the lease the execution proceedings as we 
have already said were taken out. The trial Court held that there was a 
wilful default on the part of the defendants and ordered that the defendants 
do carry out their undertuking within one month from the date on which the 
order was passed; otherwise a warrant was to issue for the committal of the 
defendants to prison. Though therefore remedy of execution was available 
stil on the interpretation of the consent terms the trial Court came to the 


h 


conclusion that inasmuch as the defendants did not execute the lease by get- | 


ting the Paradise Cinema Limited, to join as a confirming party they had 
committed a breach of undertaking and thus were guilty of contempt of Court. 

Lastly in Sukumar Mitra v. Tarasankar Ghosh,'! it was a case of qualified 
undertaking. Moreover it was also not incorporated in the order itself. The 
Calcutta High Court has held in that case that where the defendant gives 
an undertaking to the Court to vacate the premises on or before a certain 
date and in default agrees that the ejectment decree be executed or some 
other steps be taken according to law, and that he would raise no objection, 
and the High Court passes an order in the terms of the undertaking but with- 
out formally recording the undertaking in the order, the undertaking is not 
an ‘unqualified one, the consequences of the default being provided in the 
order itself. Failure on the part of the defendant to keep to the terms of the 
undertaking cannot be regarded as justifying the exercise of the discretionary 
powers of the High Court to order committal for contempt, 

It would thus be seen that none of these decisions relied upon by Mr. Udeshi 


11 [1952] A.LE, Cal. 591. 
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is of any assistance to the’ respondent on the point urged before us. It must 
be borne in mind that a civil contempt is a failure to obey Court’s order issued 
for the benefit of the opposing party and the principal object of a civil con- 
tempt is to secure the enforcement of the order and if the Court finds that 
the disobedience is wilful the Court is bound to take notice of it and punish 
the contemner adequately. 

' The next point argued before us by Mr. Udeshi is that in the Instant casa 
what the petitioner virtually wants is the enforcement of his rights under the 
decree. In such a case the powers of the High Court to punish the respondent 
for contempt cannot be invoked. 

In support of this argument he has relied upon a case reported in Rama- 
lingam v. Mahalinga Nadar. That was a case where there was a temporary 
prohibitory injunction decree made by the appellate Court, which was dis- 
obeyed by the respondent in the sense that he had erected certain buildings 
in infringement of that prohibitory injunction. In such a case it was obvious 
that O. XXXIX, r. 2(3) of the Civil Procedure Code provided a clear and 
adequate remedy which the party could have pursued by bringing to the notice 
of the Court granting the injunction, that its decree had not been respected, 
and that Court after due inquiry could exercise the powers against the person 
in disobedience under the terms of that rule. It was in view of these facts 
the Madras High Court observed that essentially contempt of Court was a 
matter which concerned the administration of justice. 

In our view therefore this decision does not support the respondent on the 
proposition stated by him. In fact we have already pointed out with refer- 
ence to Bajranglal Khemka v. Kapurchand Ltd. that action in contempt could 
be taken against a party to a consent decree if it is proved that he has com- 
mitted a breach of undertaking given to the Court, even though a remedy 
by execution of the decree is available to him. We, therefore, do not see any 
substance in this contention. 

The learnned counsel Mr. Udeshi has then argued that unless the alleged 
breach of an undertaking is wilful it cannot amount to civil contempt as de- 
fined by s. 2(b) of the Act. That is so. A casual or accidental and unin- 
tentional disobedience to an order of the Court is not enough to justify com- 
mittal. The Court must be satisfied that its order has been contemptuously 
disregraded. In other words a breach of an undertaking in order that it 
should be wilful should not be merely casual, accidental, or unintentional. 
The question therefore is whether in the instant case the breach is wilful. There 
is no dispute that the respondent had given an undertaking to the Court, 
that whenever the petitioner becomes entitled to the possession under the de- 
eree he would hand over the same to him. It is also common ground that 
uptil now he has not delivered the possession to the petitioner. Mr. Udeshi 
for the respondent has not been able to point out to us a single circumstance 
to hold that the undertaking could not be wilful. On the contrary the learn- 
ed counsel Mr. Meghani for the petitioner has pointed out that soon after the 
decree was passed by the City Civil Court on August 9, 1971 the respondent 
fixed fourth lock on the entrance door in addition to the three locks which 
were already fixed and of which the duplicate keys were with both the parties 
and thus prevented the petitioner from entering into the rear portion of the 
shop whenever the respondent chose to close the front portion and also during 
the period in which the front portion was closed. The petitioner therefore 
took out contempt proceedings against the respondent. The contempt was 
reported to this Court by the learned Judge of the City Civil Court and this 
Court on January 29, 1973 found the respondent guilty of the contempt in- 
asmuch as he committed a breach of undertaking by fixing the fourth lock on 
the entrance door and thus prevented the petitioner from entering the shop in 
spite of the undertaking given to the Court under the decree. Secondly, 
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though under the decree he was liable to hand over possession in case he com- 
mitted any two defaults he went on committing defaults from April 10, 1972 
and almost continuously from September 10, 1972. In all he committed 
nearly eight defaults. Thirdly, after the petitioner became entitled to the 
Possession as a result of these defaults he took out execution proceedings in the 
City Civil Court and a Notice was issued. Curiously enough, in reply to this 
Notice in respect of the undertakings given by the respondent he contended 
that he did not know anything about the terms of the consent decree and that 
the consent deeree was a result of the mischief committed by some persons. 
Fourthly, after the notice in the present petition was issued he did not even 
care to remain present, with the result that the petition was first heard ex parte. 
Subsequently, however, he appeared before this Court and the petition was re- 
heard. Lastly, an opportunity was given to him to purge the contempt by 
handing over possession to the petitioner which he refused to do. In view of 
these facts, we have no hesitation in coming to the conclusion that the breach 
of undertaking in this case is neither casual nor accidental or unintentional but 
it is deliberate and therefore wilful. The learned counsel Mr. Udeshi relied 
upon a decision of this Court reported in Narahari Vishnu Lanke v. Yamuna 
Purusaiya Pai”? in support of his argument that the breach in the instant 
case cannot be said to be wilful. But the facts of that case were entirely 
different. This Court in view of the peculiar facts of that case came to the 
conclusion that the alleged contemner was unable to deliver possession on 
account of refusal of the third party in occupation to give possession to her 
and therefore the breach could not be said to be wilful. It is on this ground 
that the Court refused to take any action against the alleged contemner. This 
decision therefore does not help the respondent. 

Lastly Mr. Udeshi has argued that at any rate in the instant case it is doubt- 
ful whether there is a wilful breach of undertaking and in support of his con- 
tention he has relied upon Sheoraj v. A. P. Batra'* and The State v. Dasrath, 
Both these eases, however, can be distinguished on facts. In the first case, the 
question was whether the District Superintendent of Police could also be held 
guilty of contempt along with Deputy Superintendent of Police. The only 
allegation against the Superintendent of Police was in the affidavit filed by the 
party Sheoraj but there were no circumstances to corroborate it. The aff- 
davit actually made no distinction between the one opposite party and the other 
and it was by no means certain that both of them were meant to have done 
every act which was said in the affidavit to have been done by the opposite 
parties. There was some material against the Superintendent of Police but 
the lower Court came to the conclusion that it could be good material for de- 
partmental action against the Superintendent of Police but the Court was not 
satisfied that he could be said to have been guilty of the contempt of Court. 
It was in these circumstances that the High Court said that the contempt pro- 
ceedings being quasi-criminal the benefit of reasonable doubt should be given 
to the alleged contemner Superintendent of Police. 

In the second case the affidavits filed in support of the alleged contempt were 
found to be unreliable. Moreover the contempt alleged was interference with 
the possession of the receiver and yet the receiver never stated before the Court 
that the alleged contemner had interfered with the management or possession. 
The Court, therefore, held that there was a reasonable doubt as to whether the 
person charged with contempt had interfered with the possession of the receiver 
and thus had committed contempt of Court. The High Court therefore gave 
him benefit of doubt. In the instant case we have already found that there is 
absolutely no doubt in our mind that the breach of undertaking committed 
by the respondent is wilful and therefore the question of giving him any benefit 
of doubt does not arise. 

18 (1973) Miscellaneous Application No, 14 [1955] A.I.R. All. 688. 


40 of 1972, decided by Vaidya and Dudhia 18 [1851] A.LR. Pat, 448. 
JJ., on June 11, 1978 (Unrep.), 
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We, therefore, find the respondent guilty of contempt of the City Civil Court 
and that he has committed wilful breach of undertaking given to that Court in 
the decree. As regards punishment we have already referred to the facts on 
the basis of which we have come to the conclusion that the breach of undertaking 
is wilful in this case. Moreover, it must be borne in mind that the respondent 
was once committed for contempt for wilful breach of undertaking given by him 
in the same decree and still he has not learnt any lesson. Not only this but in 
execution proceeding he appears to have raised frivolous defences and even 
thereafter when this Court gave him an opportunity to purge the contempt he 
refused to avail of it. In our opinion, therefore, fine alone would not meet the 
ends of justice and that a sentence of imprisonment is necessary. 

We therefore direct that the respondent be detained in civil prison for a 
period of one month and that he shall pay a fine of Rs. 50. 

The respondent to pay costs of the petitioner and the Government Pleader 
and bear his own. 

Rule, therefore, is made absolute. 


Rule absolute. 


ORIGINAL CIVIL. 


Before Mr. Justice Mukhi and Mr. Justice Gandhi. 
ALI D. GANDHI v. 8. L. THAKURDAS.® 


Presidency-towns Insolvency Act (ILII of 1909), Secs. 9, 9A, 12, 18, 90(5)}—Bombay Insolvency 
Rules, 1910, Rules 52B, 62C—Events subsequent to issue of insolvency notice or expiry of 
specified period tn notice—In deciding whether insolvency notice should be set aside Court, 
whether can consider such subsequent evenis—Notice of motion to set aside insolvency notice 
—Whether such notice of motion can be presented after time specified in insolvency notice for 
compliance——Construction of statute—JInsolvency law. 


A jadgment-debtor against whom an insolvency notice has been issued can, even at the 
stage of insolvenoy notice, not only take up the defences available to him under ss. 9 ($) 
and 9A of the Presidency-towns Insolvency Act, 1909 and under sub-els. (a) and (b) of 
Rule 52B (5) of the Bombay Insolvency Rules, 1910, but he may also rely on relevant 
events, subsequent to the issue of the insolvency notice and even after the expiry of the 
specified period, as may be covered by sub-cl. (c) of Rule 52B (5) of the Bombay Insol- 
venoy Rules. 

Begum Sujat Lutf v. Tribhuvan Jadhavji! and Ram Gopal Khanna v, Mrs, Padma 
M. Thadani,*® over-ruled. 

Khiaram Naraindas Bhatia v. Messers Mangoomal Harbhagwandas,* affirmed. 
Eruchshaw Ardeshir Dubash v. Messrs. Ice Supplies, Bombay,4 agreed with, 
J. P. Tiwari v. Bhimraj Harlalka,’ referred to. 
Sophian v. A. J. Clifford Son,* explained. 
Re A Debtor’ and Y. Malludora v. P. Seetharaihnam,* distinguished. 

The Insolvenoy Court has, under s, 90 (5) of the Presidency-towns Insolvency Act, 1909, 
power in appropriate cases to extend time for compliance with insolvency notice although 
such power should be exercised sparingly and only in special cases, the object being 
always to ensure that manifest injustice has not taken place by reason of matters not in 
the contro] of the judgment-debtor and for no fault of his. 


“Decided, November 15, 1973. O. C. J. 8 (1970) O.C.J. N/216 of 1969, decided 
Notice of Motion No. N/296 of 1978 (with by S.K. Desai J., on August 4, 1970 (Unrep.). 
Notices of Motions Nos. 295, 175, 158, 414, 4 (18°86) O. C. J. Appeal No. 60 of 1056, 
1, 2, 8, 441, 806, 224, 225 and 226 of 1978). decided by Chagia C. J. and Dixit J., on 

1 (1954) O. C.J. N/864 of 1958, decided July 27, 1956 (Unrep.). 
by a J.,on January 21, 1954 Seth 5 (1058) 60 Bom. L.R. 963. 

2 (1957) O. C. J. N/169 of 1957, decided 6 987 2 All E.R. 788. 
by Coyajee Actg. C.J., on September 8, 1957 7 [1957] 2 AU E.R. 216. 

(Unrep.). 8 [1966] A.I.R. S.C, 918. 
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Framroze Merwanji v. Hormasji Maneckji,* referred to. 
Brook v. Emerson,” distinguished. 

An the insolvency notice is based on a judgment-debt and if, either the decree falls on 

the way or the debt disappears then the insolvency notice cannot be allowed to stand. 
Eruchshaw Ardeshir Dubash v. Messre. Ice Supplies, Bombay, relied upon. 

Per Mukhi J.: An order of adjudication visits serious consequences on the judgment- 
debtor and affects his very status. It is to be kept in view by the Court that the law of 
insolvency has been enacted not only for the benefit of the general body of creditors so 
that there may be equitable distribution of whatever assets are left with the judgment- 
debtor but also far the protection of the judgment-debtor himself. The provisions of the 
Act are to be construed strictly and, if possible, in favour of the debtor inasmuch as the 
status of the debtor is sought to be affected thereby. 


’ Tes facts appear in the judgment. 


C.K. Shah, amicus curtae, in Notice of motion No. 296 of 1973. 
B. G. Wadhwa, for the judgment-creditor, in Notice of motion No. 296 of 
‘1973. 


Judgment-debtor in person. 


H. V. Chande, for the judgment-debtor, in Notice of motion No. 295 of 1973. 

N.N. Vaishnav, for the judgment-creditor, in Notice of motion No. 295 of 
1978. 

A. H. Merchant, for the judgment-debtor, in Notice of motion No. 175 of 1973. 

B. S. Chandani, for the judgment-creditor, in Notice of motion No. 175 of 
1973. 

V. 8. Shirodkar, for the judgment-debtor, in Notice of motion No, 158 of 
1973. 

A. G, Shah, for the judgment-creditor, in Notice of motion No. 158 of 
1973. 

Ramanlal & Varjiwandas, for the judgment-debtor, in Notice of motion 
No. 414 of 1973. 

Y. R. Chhatrapati, instructed by Chhatrapati & Co., for the judgment-debtor, 
in Notice of motion Nos. 1, 2 and 3 of 1973. 

Mrs. Nanavati, instructed by Gagrat & Co., for the judgment-ereditor, in 
Notice of motion Nos. 1, 2 and 3 of 1973. 

P. B. Kapadia, for the judgment-debtor, in Notice of motion No. 441 of 
1973. 

M. R. Nayak, for the judgment-ereditor, in Notice of motion No. 441 of 
1973. 

F. S. Shirodkar, for the judgment-debtor, in Notice of motion No. 306 of 
1973. 

8, M. Shah, for the judgment-creditor, in Notice of motion No. 306 of 1973. 

P, L. Nain, for the judgment-debtor, in Notices of motion Nos. 224, 225 and 
226 of 1973. 


O. S. Pereira, for the judgment-creditor, in Notices of motion Nos. 224, 225 
and 226 of 1973. 


‘MUKHI J. Some rather interesting questions of general public importance 
have arisen under the Presidency-towns Insolvency Act of 1909 and these ques- 
9 000 48 Bom. L.R. 737. decided by Chagla C. J. and Dixit J., on July 


10 (1906) 95 L.T. 821. 27, 1956 (Unrep.). 
11 (1956) O.C J, Appeal No. 60 of 1956, 
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tions require to be determined in the several notices of motion grouped together 
for hearing. 

The basic question concerns the grounds of defences open to a judgment-debtor 
at the state of insolvency notice issued to him under s. 9A of the Act (Act II 
of 1909) in its application to Bombay. But the more specific question which 
requires to be considered is whether events which may have taken Place after 
the issue of the notice and in particular after the period specified in the insol- 
vency notice is over, can nevertheless be considered by the Court for the pur- 
pose of deciding the validity of the insolvency notice. 

Now, it may be stated that there are conflicting decisions of single Judges of 
this High Court sitting as Judges assigned to do insolvency work under s. 4 of 
the Act. 


This Bench has, therefore, been specially constituted to consider the ques- 
tions arising under the insolvency law and to determine the correct state of the 
law in that behalf. 


It is appropriate now to notice, and set out wherever necessary, the relevant 
provisions of the Presidency-towns Insolvency Act, 1909 (hereinafter referred 
to as ‘‘the Act”) and the Bombay Insolvency Rules of 1910 framed by this High 
Court under s. 112 of the Act (hereinafter referred to as ‘‘the Rules’’) so that 
in the light of the relevant provisions of the insolvency law as applicable to 
Bombay the questions falling for consideration by this Bench may be determined. 


First of all it is important that we keep in front of us at all times the fact 
that an order of adjudication visits serious consequences on the judgment- 
debtor and affects his very status. It will, therefore, be necessary for the Court 
to consider the manner in which the relevant provisions have to be interpreted 
and it is also to be kept in view by the Court that the law of insolvency has 
been enacted not only for the benefit of the general body of creditors so that 
there may be an equitable distribution of whatever assets are left with the judg- 
ment-debtor but also for the protection of the judgment-debtor himself. 


It is not however necessary to go into the question of the origin and history 
of Insolvency law except to notice that there was a time when the law relating 
to insolvents was a species of criminal law and insolvents were regarded not 
only as criminal offenders but some times put in chains and it is known that 
particularly in England the treatment to which the insolvents were subjected 
to was cruel and inhuman. Fortunately we have come a long way from that 
state of affairs and there is no doubt that the Insolvency law in this country 
and in the context of the present times is to be viewed and looked upon not 
only as a law for the purpose of collecting the assets of the insolvent for equi- 
table distribution amongst all the creditors of the insolvent but also to afford 
protection to the insolvent against the rigours of general law to which he would 
otherwise be subject. 

The provisions of the Act have also to be construed strictly and if possible in 
favour of the debtor inasmuch as the status of the debtor is sought to be affect- 
ed thereby. 

Now the first requirement of the Act is that there must be a creditor and 
there must be a debtor and there must be a creditor and debtor relationship 
between the two. It follows that there must be, therefore, in existence, a debt 
due to the creditor from the debtor. 


Once the basic ingredient of the existence of a creditor-debtor relationship 
and a debt due and payable is established then s. 9 of the Act sets out the vari- 
ous acts of insolvency which could be committed by a debtor in the circum- 
stances set out and brought home to him on appropriate material. In the pre- 
sent matter we are concerned only with the act of insolvency referred to in 
sub-s. (+) of s. 9 and it is to be noticed that this sub-section was introduced in the 
Act by the Bombay Act 51 of 1948. 
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Clause (t) of s. 9 of the Act reads as follows: - 


(a) if, after a oreditor has served an insolvency notice on him under this Act in respect 
of a deoree or an order for the payment of any amount due to such creditor, the execution of 
which is not stayed, he does not, within the period specified in the notice which shall not be 
less than one month, ejther comply with the requirements of the notice or satisfy the Court 
that he has a counter claim or set off which equals or exceeds the decretal amount or the amount 
ordered to be paid by him and which he could not lawfully set up in the suit or proceeding in 
which the decree or order was made against him." 


Similarly s. 9A which was amended at the same time provides for the issue 
by the Court of an insolvency notice as referred to in sub-cl. (4) of s. 9 and the 
non-compliance with which is considered in law as the commission by the deb- 
tor of an act of insolvency: 

“9A. (I) An insolvency notice under this Act shall be in the prescribed form and shall 
be served in the prescribed manner. It shall require the debtor to pay the amount due under 
the decree or order, or to furnish security for the payment of such amount to the satisfaction 
of the oreditor or his agent, or to satisfy the Court that he has a counter olaim or set off which 
equals or exceeds the decretal amount or the amount ordered to be paid by him and which 
he could not lawfully set up in the suit or proceeding in which the decree or order was made 
against him and shall state the consequences of non-compliance with the notice. 

(2) Such notice shall not be invalidated by reason only that the sum specified in the notice 
aa the amount due exceeds the amount actually due, unless the debtor within the time allowed 
for payment gives notice to the creditor that he disputes the validity of the notice on the 
ground of such mis-statement; but if the debtor does not give such notice, he shall be deemed to 
have complied with the insolvency notice if within the time allowed he takes such steps as 
would have constituted a compliance with the notice had the actual amount due been correotly 
specified therein.” 


Now, it is to be noticed that s. 9(¢) and s. 9A of the Act predicate the exis- 
tence of a judgment debt and also indicate the answers that may possibly be 
given by the judgment-debtor to the insolvency notice to render it ineffective 
as an act of insolvency. 

Apart from compliance with the insolvency notice by payment, the judg- 
ment-debtor can furnish security to the satisfaction of the creditor and can 
also plead that he has a counter-claim or set-off which equals or exceeds the 
decretal amount or the amount ordered to be paid by him and which he could 
not lawfully set up in the suit or proceeding in which the decree or order was 
made against him. 

There is also a provision in sub-s. (2) of s. 9A that if the sum specified in the 
insolvency notice exceeds the amount actually due then the judgment-debtor 
may give a notice and dispute the validity of. the insolvency notice on the 
ground of such mis-statement. And the said sub-section also provides that if 
the debtor does not give such a notice, that is to say, regarding the mis-statement 
of the amount, he, the debtor, shall be deemed to have complied with the in. 
solvency notice if within the time allowed he takes such steps as would have 
constituted a compliance with the notice had the actual amount due been cor- 
rectly specified therein. 

There is no doubt that the validity of the insolvency notice can also be chal- 
lenged on the ground of any techhical defect in the notice itself or in the ser- 
vice of the same. 

It can, therefore, be stated that if one looks only at ss. 9(4) and 9A of the Act 
then only four statutory answers are available to the judgment-debtor to be 
put forward against the insolvency notice, namely, (1) that the debt is not 
due; (2) that he has paid the amount due or that he (the debtor) has given 
security to the satisfaction of the creditor; (3) that there is a counter-claim 
or set-off; and (4) that there is a technical defect in the insolvency notice itself 
or service thereof which renders it invalid. 

The full measure of defences available to a judgment-debtor to an insolvency 


x 
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notice is, however, to be ascertained by reference to Rule 52B, sub-cl. (5), which 
reads as follows: 

“(5). Any person served with an Insolvency notice may within the time allowed for com- 
pliance with that notice apply to the Court to set aside the Insolvency notice: 

(a) on the ground that he has paid the amount olaimed or furnished seourity for the 
payment of the amount to the satisfaction of the oreditor or his agent; 

(b) on the ground that he has a counter-olaim or set-off which equals or exceeds the 
decretal amount or the amount ordered to be paid by him and which he could not lawfully set 
up in the suit or proceeding in whch the deeree or order was made; or 

(c) on any other ground which would in law entitle him to have the notice set aside.” 


It is pertinent to note that sub-cl. (c) of el. (5) of Rule 52B in terms pro- 
vides that the judgment-debtor would be at liberty when applying to the Court 
to set aside the insolvency notice to take up ‘‘any other ground which would 
in law entitle him to have the notice set aside”, 

Now, it is to be seen that the procedure and the grounds open to the judg- 
ment-debtor for an application to the Court to set aside the insolvency notice are 
contained in the several sub-clauses of Rule 52B. 

Rule 52B will, however, have to be read with Rule 52C, which reads as 
follows: 


“52C. An application to set aside the insolvency notice shall be made by a notice of 
motion and if the application cannot be heard untilafter the expiry of the time specified in the 
notice as the day on which the act of insovency will be complete the Insolvency Registrar shall 
extend the time and no act of insolvenoy shall be deemed to have been committed under 
the notice until the application shall be heard and determined.” 


It is clear that the combined effect of Rule 52B and Rule 52C is that the 
insolvency notice has to be complied with within the time specified in the notice, 
which, so far as Bombay is concerned, is 35 days. A judgmentdebtor on whom 
an insolvency notice has been served may thus, within the period of 35 days allow- 
ed to him for compliance with the notice, apply to the Court to set aside the 
insolvency notice, firstly, on the grounds set out in sub-cls. (a) and (b) of 
Rule 52B and, as stated above, on any other ground which would come within 
the ambit of sub-cl. (c) of that Rule. 

So far as Rule 52C is concerned, it is to be noticed that it is really not possi- 
ble that an application of the judgment-debtor for setting aside the insolvency 
notice can be heard and determined by the Court within the period specified 
in the notice even if the judgment-debtor were to take out a notice of motion 
on the very day on which the insolvency notice is served on him, Rule 52C 
thus comes to his aid and the Insolvency Registrar is empowered to extend the 
time specified in the notice and if such time is so extended then it is provided 
that— 

‘no act of insolvency shall be deemed to have been committed under the notice until the 
application shall be heard and determined.” 


_ hus by a legal fiction the act of insolvency is held not to have been com- 
mitted on the expiry of the original specified perod. Thus the act of insolvency 
18, 80 to say, kept in abeyance. 

The other provisions of the Act which may be noticed are s. 12 of the Act, 
which provides for the conditions on which the creditor may petition for ad- 
judication of the debtor as an insolvent and s. 18 which refers to proceedings 
and order on a ereditor’s petition. 

It is significant that s. 18 of the Act specifically provides that at the hearing 
of the petition itself the Court shall require proof of the debt and the existence 
thereof, as well as proof of the act of insolvency alleged. Power is then given 
to the Court to dismiss the petition if it is not satisfied with the proof of the 
debt and/or the act of insolvency and further if the debtor appears and satis- 
fies the Court that he is in fact able to pay his debts. Lastly, the debtor may 
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satisfy the Court that for some other sufficient cause the Court should dismiss 
the petition and decline to make an adjudication order. 

Then there is sub-s. (5) of s. ak which empowers the Court to extend time 
and is in the following words: 


‘Where by this Act or by rules the time for doing any act or: “thing is limited, the Court 
may extend the time either before or after the expiration thereof, upon such terms, if any, as 
the Court thinks fit to impose.” 


Thus the Court has power in appropriate cases to extend the time for any act 
or thing under the Act for which time is limited so that in specific eases the 
time specified in the insolvency notice itself, which in Bombay is 35 days, ean 
itself be extended before the time has expired or even thereafter. It is signi- 
ficant that unlike similar provisions in other enactments there is no provision 
that the Court can extend time or condone delay only for ‘‘sufficient cause”. 
This is probably so because the Insolvency Court is a Court of conscience and 
is Invested with wider powers than an ordinary civil Court. 

These then are the relevant provisions of the Act so that when an insolvency 
notice is caused to be issued under s. 9A and it is not complied with within 
. 85 days, the creditor acquires a right to follow up such non-compliance by fil- 
ing a petition for adjudication of the debtor as an insolvent under s. 13 of the 
Act. 

The judgment- debtor may after the issue of the insolvency notice, either be- 
fore the expiry of time specified therein, or in appropriate cases even there- 
after with condonation of delay file or take out a notice of motion for setting 
aside the insolvency notice on such grounds as may be available to him. 

Having set out the relevant provisions of the Insolvency law, it is now con- 
venient to refer to the facts of each of the notices of motion which have been. 
grouped together for the purpose of this hearing, so as to ascertain the grounds 
of objection to the validity of the respective insolvency notices and thereafter 
eategorise them for the purpose of deciding the correct legal position under the 
Act and the Rules. 

In N/296 of 1973 a summary suit was filed in the Small Causes Court by 
the judgment-creditor against three defendants therein, namely, (1) the firm, 
Messrs. Dawoodbhai & Brothers, (2) Abdul Hussain Mohamed Ali Gandhi 
and (3) Mohamed Ali Dawoodbhai Gandhi, Nos. 2 and 3 being partners carry- 
ing on the business in the name and style of Messrs. Mahomed Dawoodbhai & 
Brothers. An ex parte decree for Rs. 1,944.78 was passed against defendants 
Nos. 1 and 3, but im the events that happened defendant No. 2 was later on 
granted leave to defend the summary suit on deposit of Rs. 800 which it would 
appear he did in fact deposit. 

The decree was passed on January 10, 1973 against defendants Nos. 1 and 
3 therein, but an insolvency notice was taken out on May 4, 1973 only against 
defendant No. 3. This insolvency notice was served on defendant No. 3, 
Mohamed Ali Dawoodbhai Gandhi, on May 29, 1978. It is to be noticed that 
35 days specified in the insolvency notice expired on July 3, 1973, but the 
notice of motion for setting aside the insolvency notice was taken out in this 
Court only on July 6, 1973, i.e. three days out of time. It is to be noticed 
that in the notice of motion two defences were taken: (1) that the service of 
the insolvency notice on the jndgment-debtor was not proper and (2) that the 
judgment-debtor had already filed a Full Court Application under s. 38 of the 
Presidency Small Cause Courts Act. Section 38 of that Act, it is to be noticed, 
provides for ordering of a new trial or setting aside of the decree by the Full 
Court. 

It is significant that at the date of the filing of the notice of motion in July 
1973 no other grounds were available to the judgment-debtor but later on, that 
is to say, on August 8, 1973 the judgment-debtor managed to obtain a condi- 
tional stay from the Full Court of the Small Causes Court. An affidavit was 
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accordingly filed in this Court by the judgment-debtor setting out the facts that 
he had obtained stay from the Full Court of the Small Causes Court on August 
8, 1978. 

Ii is also to be noticed that no leave under Rule 52C was obtained by the 
jaudgment-debtor, presumably because the notice of motion was filed after the 
time specified in the notice. Apart from the question of the validity of the 
service of the insolvency notice (i.e. the ground of a technical defect), the real 
question that arises in this notice of motion is whether a subsequent event can 
be taken into consideration by the Court to decide whether the insolvency 
notice should be set aside. In this case there is a stay granted by the Small 
Causes Court although till the hearing by this Bench the Full Court Application 
has not been admitted. 


[His Lordship, after setting out the facts of other cases, and the subsequent 
relevant events in each of them relied on by judgment-debtors to set aside the 
insolvency notice, proceeded.] In view of the importance of the questions of law 
to be determined and also the fact that in N/286 of 1973 taken up by us as 
the main motion, the judgment-debtor was appearing in person we requested 
counsel G.K. Shah to act as amicus curiae and he not only graciously agreed to 
do so but has with considerable knowledge and industry and with the assistance 
of Mr. P.K. Thakore rendered valuable assistance to the Court for which we are 
grateful to him. He has placed before us various possible views of the law and 
attempted to answer such queries as were put to him to elucidate the points 
involved. 

Mr. C. K. Shah contended that in the proceedings for adjudication of a 
judgment-debtor as insolvent when the act of insolvency on which the adjudi- 
cation was grounded was under s. 9(¢) i.e. non-compliance with the insolvency 
notice issued under s. 9A of the Act, there were two stages at which the com- 
mission of an act of insolvency could be enquired into. 

There was the stage of the notice of motion taken out for setting aside the 
insolvency notice itself and there was the later stage when the petition for ad- 
judication is heard by the Court. He argued that the scope of defence at 
the notice of motion stage was limited as the only answers available at that 
stage were those mentioned in s. 9A and Rule 52B(5), whereas at the petition 
stage the Court has wider powers, inasmuch as at that stage the Court has 
to satisfy itself on proof, not only that a debt existed but that an act of in- 
solvency had been committed. Again if the debtor satisfied the Court that he 
was able to pay his debts or that for other sufficient cause no order ought to 
be made, then the Court could dismiss the petition. 

It was thus suggested that a defence which may not be urged at the notice 
of motion stage could always be taken at the petition stage in view of the words 
of s. 13. 

Mr. C. K. Shah then cited a Division Bench judgment of this Court, J. P. 
Tiwari v. Bhamraj Harlalka,! where it was held by the Court of appeal that 
an insolvency {notice cannot be challenged by the judgment-debtor on the 
ground that the decree on which it is based was not validly and properly pass- 
ed against him. While dealing with the two stages, Chagla C. J. observed 
(p. 972): 


“But as we have already pointed out, the two stages are entirely different and the legal 
implications of the two stages are also different. At the stage of considering the validity of 
the insolvency notice, the Court is confined to considering the question as to whether the judg- 
ment-debtor can in law challenge thatinsolvency notice. At the stage of the petition for adjudi- 
cating the debtor, the Court is not concerned with that question alone. It is also concerned 
with the other and important question whether apart from the judgment debt, there is a 
oreditor’s debt on which the petition for insolvency can be based.” 


1 (1958) 60 Bom. L.R. 963. 
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I am in respectful agreement with this statement of the law. In my view 
however there can be no doubt that even at the stage of considering the vali- 
dity of the insolvency notice the Court must consider the challenge to the 
notice not only on the grounds mentioned in sub-cls. (a) and (b) of R. 52B(5) 
but also on ‘‘any other ground which would in law entitle him to have the notice 
set aside’’, under sub-cl. (e). 

The appeal Court discussed the scope of the defence at the stage of insol- 
vency notice in the following passage (p. 971): 


‘*...Now, the rules framed under the Insolvency Act provide for the grounds on which an 
insolvency notice can be challenged. It is open to a debtor to challenge an insolvency notice 
on the ground that he has a counter-claim which is equal to or exceeds the amount claimed in 
the notice. He may also in the language of r. 52B(5) (c) challenge on any other ground which 
would in law entitle him to have the notice set aside. In our opinion, this ground cannot be & 
. ground which challenges the very validity of the decree. For the purpose of the insolvency notice 
the Court must accept the decree as final and binding upon the judgment-debtor, The ground 
contemplated by this sub-rule is an entirely different ground and we will presently explain what 
that ground can be. Notwithstanding the passing of a decree, nothing may be due to the 
judgment-creditor under that decree. Notwithstanding the passing of the deoree, the decree 
may be satisfied or adjusted. In cases like these, it is open to the Judgment-debtor at the stage 
of insolvency notice to urge that there is no debt under the decree or in the respeot of the 
deoree which he can be called upon to pay and in respeot of which it could be said that he 
had committed an act of insolvency. In this connection, powers of the Insolvency Court are 
very wide. The Insolvency Court may go into the question as to what amount is due by a 
judgment-debtor, whioh the exeouting Court cannot. The Insolvency Court can take oral 
evidence which ıt is not open to the executing Court to take. It would not be bound merely to 
look at the decree itself. But the power of the Insolvency Court at this stage is confined to 
determining whether any amount is due under the decree to the judgment-oreditor.” 


It is to be noticed that in the same case the argument of Mr. Gupte for the 
judgment-debtor was that if the Insolvency Court could go behind the decree 
(at the petition stage) there was no reason why the Insolvency Court shall not 
go behind the decree when it considers the validity of the insolvency notice. 

This argument was repelled by the Court in the following words (p. 971): 


«It would not be open to the Insolvency Court at this stage to permit the debtor to 
challenge the very validity of the decree. Now, in this case that is exactly what the judgment- 
debtor is attempting to do. He does not say that he has satisfied the decree or the deoree has 
been adjusted or that nothing is due under the decree. His contention is that the deoree was 
not validly and properly passed against him, in other words, he seeks to go behind the deoree; 
and, in our opinion, at this stage it is not open for him to do so, and the reason is obvious 
because the very object of providing for an insolvency notice and for constituting a non-com- 
pliance with the insolvency notice an act of insolvency is that a valid and binding deoree having 
been passed against the debtor, the debtor must satisfy that decree on peril of his committing 
an act of insolvenoy.”’ 


Commenting on the powers of the Court at the petition stage under s. 13, 
the Court said (p. 971): 


t.. This does not mean that at no stage and in no ciroumstances the Insolvency Court can 
go behind the decree, because when a petition is presented under s. 18 of the Insolvency Act 
for the adjudication of the insolvent on the ground that he has committed an act of insolvency 
by not complying with the insolvency notice, it would be open to the judgment-debtor to 
contend that, notwithstanding the decree, no debt is due to the oreditor, because s. 18 requires 
before an order can be made on a oreditor’s petition that not only should there be an act of 
insolvenoy but that there should be a debt of the petitioning creditor, and, therefore, at that 
stage without challenging the validity of the decree in the sense that it is not binding upon 
him for the purpose of the act of insolvency, the debtor could well contend that if the Court 
were to go behind the decree, the Court would find thet nothing was due to the oreditor.” 


This judgment is, therefore, authority for the proposition that at the stage 
of the insolvency notice, the debtor cannot be heard to say that notwithstand- 
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ing the decree no debt was due to him or in other words go behind the decree 
or challenge the very validity of the decree. 

, _ The question before us is that even if there was a decree, events that have 
happened since may render the decree inexecutable or the decree may have 
been set aside or varied so that the very foundation of the insolvency notice May 
have disappeared. In other words the question to be asked is; Is the decree 
on which the insolvency notice is based still a good or executable decree? Now, 
it may well be that the decree is set aside or varied after the issue of the insol- 
vency notice, so that at the date of its issue the insolvency notice was well 
founded and valid. Does the insolvency then continue to remain valid when 
the very foundation on which it was based i.e. an executable decree has gone? 

It has been contended by counsel appearing for the judgment-creditors, 
particularly Mr. Wadhwa for the judgment-creditor in N/296 of 1973 that test 
of the validity of the insolvency notice is ‘‘was the decree executable at the 
time the insolvency notice was caused to be issued?’ If the answer is in the 
affirmative, he said, theh no matter what happens after the date of the insol- 
vency notice, its validity and the right which accrued to Judgment-creditor to 

, avail of the act of insolvency and get the debtor adjudicated an insolvent can- 
not be affected. In other words, the contention is that the act of insolvency 
arising out of non-compliance with the notice enures for all time no matter 
what happens after its issue. Obviously Mr. Wadhwa seeks to show that the 
Insolvency Court cannot take cognizance of future events at the stage of the 
insolvency notice although he did not go as far as to say that even at the peti- 
tion stage the Court cannot question the validity of the insolvency notice when 
its foundation has disappeared. 

Reference was made to a decision of the English Court of Appeal in Sophian 
v. A.J. Clifford Kon, to show that any order for instalment should not be 
made by the civil Court which passed the decree, the effect of which would be 
to stultify the right of the creditor to proceed by bankruptey petition. The 
argument was that the civil Court ought to have preserved for the plaintiff, 
by not making an order of payment by instalments, the right that the plaintiff 
had acquired under the law to proceed by bankruptcy petition. 

Now, if one looks into the judgment it is at once obvious that in that case 
the county Court had made an order for payment of the judgment debt by 
instalments without notice to the creditor. The Court of Appeal, therefore, 
on these considerations set aside the order of the county Judge. This is what 
Seott J. said (p. 783): 


“In my view, the judge, having made the original order for payment of a lump sum, 
became bound thereafter not to make any order under the power conferred by the Rules of 
the County Court for payment by instalments without notice to the creditor, and, if the creditor 
appeared, not without hearing him on the debtor's application.” 


In fact the Head note in the repurt reads as follows: 


“ HELD: the judge was wrong, in the absence of, and without notice to, the creditor, in 
making the order for instalments, the effect of which was to stultify the right of the oreditor 
to proceed by bankruptoy petition and must be set aside.” 


It is true that there is an observation by Scott L.J. which would appear to 
support the contention that the plaintiff had a right to file a bankruptcy peti- 
tion which had been taken away by the making of an order for payment of 
the decretal amount by instalments. Referring to the order for payment of 
the judgment debt by instalments Scott L.J. observed (p. 783): 


“That order obviously was inconsistent with the pleintiff’s right, under the Bankruptoy 


Act, to proceed by way of bankruptcy notice and ask for s receiving order on its being 
í disregarded,” 


But it is significant that eip duain raised by the plaintiff before the Court 
'a [1946] 2 All E.R. 788. 
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of Appeal that the County Court Judge had no jurisdiction to make the order 
which he did, apart from the fact that no notice was given by the judgment- 
debtor to the creditor, was left open. 

This decision is, therefore, no authority for the proposition. that a subsequent 
event by which the original decree is set aside or varied cannot be taken into 
account by the Insolvency Court for the purpose of determining at least the 
continuing validity of the insolvency notice. 

It is quite another thing to say as was suggested that the civil Court should 
not make orders for payment by instalments of the decretal amount after an 
insolvency notice had been taken out by the judgment-creditor. 

Now, in order to decide as to what are the grounds open to the judgment- 
debtor at the stage of the insolvency notice, this Court has to look into the 
Act and the Rules, and particularly Rule 52B. In my view,,a proper reading 
of Rule 52B makes substantially clear that it does not preclude or prohibit the 
Insolvency Court from taking into consideration for the purpose of determin- 
ing the validity of the insolvency notice any subsequent event which may have 
taken place and which may have a bearing on the question at issue. - 

As Chagla C.J. observed in J.P. Tiwart’s case, the language of Rule 52B(5)(c) 
makes it abundantly clear that the judgment-debtor may challenge the insol- 
vency notice on any ground which would in law entitle him to have the notice 
set aside. 

It would appear to me, therefore; that under the Rules there is a specific 
power given to the Insolvency Court to consider the effect of a subsequent. 
event on the validity of the insolvency notice even if at the point of time when 
the insolvency notice was issued it was a perfectly valid notice. 

It would, of course, depend upon the facts and circumstances of each case 
as to whether the subsequent event is of such a nature that it rendérs the in- 
solvency notice which was perfectly valid at the time of its issuance no longer 
valid and it would not be proper for this Court to lay down specific instances 
of subsequent events, which could be taken into consideration, and those which 
could not. 

Mr. C.K. Shah invited our attention to Re A Debtor, which decision he felt 
would help this Court in considering the question arising for determination. He 

referred to the judgment of Upjohn J. who held that (p. 218); 
i «the authorities make it quite plain that this court will in proper cases set aside bank- 
ruptcy notices on grounds other than those set out in s. 1 (1) (g) of the Bankruptcy Act, 1914, 
namely, a counter-claim, set-off or cross demand,” 


Now, it would appear that there is no rule in England analogus to Rule 
52B(5)(c) nor is there a provision that even as regards satisfaction, a notice 
of motion must be taken out to set aside the insolvency notice on the ground 
that the judgment-debtor had paid the amount claimed or furnished security 
for the payment. 

In my view, one thing, however, stands out clearly and that is that apart 
from compliance with a notice by payment if it can be shown that there is no 
debt at the date of the alleged act of insolvency then obviously there can be 
no act of insolvency committed by non-compliance with a notice which requires 
the judgment-debtor to pay the debt which does not exist. The powers of 
the Insolvency Court are admittedly very wide and obviously it would be open 
to the Insolvency Court even at the stage of insolvency notice to consider that 
there is no debt at all on which the insolvency notice could be founded. For 
instance, if the decree itself has been set aside then it cannot be said with any 
show of reason that there is a right in the former decree-holder or for that matter 
any one, to found an insolvency notice on such non-existent debt. When the 
foundation goes the superstructure must obviously go with it. 

It is appropriate now to refer to some of the judgments of this High Court 


8 [1957] 2 All E.R. 216. 
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delivered by single Judges sitting as Insolvency Judges. In Begum Sujat 
Luft v. Tribhuvan Jadhavjit Coyajee J., as he then was, held: 

“there could be only three answers to the insolvency notice, either that the debt is not 
due, or that there has been a satisfaction by agreement or that the debtor has given security 
to the satisfaction of the creditor. None of these points have been taken with the result that 
the act of insolvency has become complete.” 


In Ram Gopal Khanna v. Mrs. Padma M. Thadanis Coyajee Ag. C.J. ob- 
served : 
‘*...Now there are only three statutory answers to an insolvency notice, one is satisfaction, 
secondly a counter-claim and thirdly any technical defect in the service or otherwise that 
might be found. None of these defences is before me.” 


These two decisions of Coyajee J. would seek to suggest that the defences 
open to the judgment-debtor are so circumscribed and limited that any sub- 
sequent event which go to the extent of destroying the very decree which is 
the basis of the insolvency notice cannot be taken into consideration. It is 
contended by counsel appearing for various Judgment-debtors before us and 
particularly by Shri P.L. Nain that the judgment of Coyajee Ag. O.J. dated 
September 3, 1957 in Ram Gopal Khanna v. Mrs. Padma M. Thadeni is per 
incurtum and is not binding as an authority even on a single Judge as the 
following provisions of statutory law and statutory rules were not brought to 
the notice of the single Judge when he delivered the judgment and these pro- 
visions are (1) proviso to s. 9A of the Act; (2) the words ‘‘inspite of a decree 
or an order the execution of which is not stayed’’ appearing in s. 9(4) of the 
Act; and (3) sub-el. (c) of cl. (5) of Rule 52B. Mr. Nain has also contended 
that the said judgment of Coyajee Ag. C.J. is erroneous as it fails to take 
into account the fact that the Act and the Rules require to be strictly con- 
strued as they lead to harsh civil consequence affecting the civil status of 
the debtor. According to Mr. Nain, all the defences which are available in 
execution proceedings of a decree and which affect the validity of the insol- 
vency notice can be taken in a notice of motion to set aside the insolvency 
notice. I may say at the outset that I do not agree with the last proposition 
of Mr. Nain, because it has already been held by the Division Bench judgment 
of our High Court reported in J.P. Tiwari v. Bhamraj Harlalka that at the 
insolvency stage the Court cannot go behind the decree. But in my view the 
Insolvency Court must take into account any defence to the insolvency notice 
which may be said properly to be covered by sub-cl. (c) of Rule 52B(5). 

I may now refer to a judgment of S.K. Desai J. in Khiaram Naraindas Bhatia 
v. Messers Mangoomal Harbhagwandas® where the facts were that after the 
insolvency notice had not been complied with a petition from adjudicating 
` order was filed against the judgment-debtor on October 29, 1969. In Decem- 
ber 1969 the judgment-debtor moved the Court of Small Causes and by an 
order made on March 26, 1970 the decree as against the judgment-debtor was 
made payable by monthly instalments of Rs. 50 each commencing from April 1, 
1970. A notice of motion for setting aside the insolvency notice was taken 
out after a considerable delay and even after the petition for adjudication 
had been filed on October 29, 1969 as stated above, but the learned Judge 
noticed that by reason of the order of instalments the position as it stood on 
the date of the hearing was that there was no decretal amount due and payable 
by the judgment debtor on that date. It was argued before 8.K. Desai J. 
that once an act of insolvency had been completed it would make no difference 
if the original decree or any provision thereof had been varied by the Court 
which passed the decree. The two judgments of Coyajee J., which we have 

4 (1954) O. C. J. N/864 of 1958, decided oe 
ae Coyajee J., on January 21, 1954 (Unrep.). 5 oro) 0.C.J. N/216 of 1269, decided 

A 1957) 0.C.J. N/169 of 1957, decided by 5. K. Desai J., on August 4, 1870 (Unrep.). 
ey Coyajee Actg. C. J., on September 3, 1957 
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referred to, were not cited before S.K. Desai J., but on first principles he held 
that he could not accept the submission of the counsel for the judgment-cre- 
ditor that variation of the decree could have no effect on the insolvency notice 
and ‘observed : 

“If this submission were correct, then if after the expiry of the period of 85 days, the 
Court which passed the decree were even to set aside the decree altogether, then the act of 
insolvency would have been complete and the defendant in the suit against whom the decree 
was passed, but which has been set aside, could be adjudicated insolvent in respect of a debt 
under a deoree which does not exist. The Insolvency Court cannot shut its eyes to the events 
subsequent to the expiry of 35 days after service of the Insolvency Notice.” 


In these circumstances, S.K. Desai J. held that after the variation of the 
decree the debtor was not immediately liable to pay the amount and, there- 
fore, the insolvency notice was liable to be set aside. 

Now we find ourselves unable to agree with the findings of Coyajee Ag. C.J. 
in the two judgments referred to above that the defences open to the judgment- 
debtor for challenging an insolvency notice are so limited as made out because 
that would completely leave out of consideration the grounds available under 
sub-cl. (c) of Rule 52B(5). 

There is no doubt in my mind that it would be open to the judgment-debtor: 
even at the stage of the insolvency notice to show that by reason of the setting 
aside of the decree or its variation the foundation of the insolvency notice in 
the form of a judgment debt had gone and, therefore, that particular insolvency 
notice could not be allowed to stand. The view taken by S.K. Desai J. is to 
be preferred, particularly as the Insolvency Court is a Court of conscience 
and Rule 52B(5)(c) when properly construed lends support to the view that 
a subsequent event can always be taken into consideration if the event is such 
as to affect the survival of the insolvency notice. As regards the time factor, 
I shall advert to it later in this judgment. 

An unreported decision of our High Court in Hruchshaw Ardeshir Dubash v. 
Messrs. Ice Supplies, Bombay’ and to which reference has been made by Shelat 
J. n J. P. Tiwari’s case has now been shown to us by Mr. Varjiwandas counsel 
for the judgment-debtor in N/414 of 1973 and we find this decision to be of 
considerable importance in relation to insolvency law. In that case the ground 
on which the insolvency notice was sought to be set aside was that there was 
an agreement between the judgment-creditor and the appellant (i.e. judgment- 
debtor) that the decree would not be executed and that satisfaction would be 
entered on the decree and the contention of the appellant was that in view of 
this agreement no amount was due under the decree and no insolvency notice 
could be founded on that decree. Coyajee J. in N/46 of 1956, from which 
the appeal arose, had rejected the contention of the appellant not on merits 
but on the ground that this contention could not be taken up on an application 
to set aside the insolvency notice and might well be considered as and when 
the judgment-creditor presented a petition for the adjudication of the ap- 
pellant. The narrow queStion which the appellate Court had to decide was 
“Whether it is open to the Insolvency Court when an insolvency notice is 
challenged on the ground that nothing is due under the decree to consider 
that plea and to give relief to the debtor?” 

Chagla C.J. speaking for the Appeal Court observed: 

“Let us try and understand what is the basis of an insolvency notice and on what ground 
is an act of insolvency committed in respect of an insolvency notice. An insolvency notice 
is based on a judgment and ordinarily the Court assumes that if there is a judgment against a 
person which has not been satisfied, there is clearly a debt due on which the insolvency notice 
can be founded, and the non-compliance with which would result in an act of insolvency. But 
in our opinion, it is clear—and we shall presently refer to the necessary provisions of the law— 


7 (1956) O.C.J. Appeal No. 60 of 1986, 27, 1956 (Unrep.). 
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that an insolvency notice can only be founded on a decree provided some amount is due under 
the decree to the judgment-creditor. Itis entirely untenable to suggest that an insolvency 
notice oan be founded merely on a decree, whether any amount is due under it or not. The 
mere fact that as the decree stands certain amount is due under it does not necessarily lead to 
the inference that in reality that amount is due to the judgment-creditor... It is futile to suggest 
that the law contemplated an act of insolvency in respect of a deoree when nothing was due 
under that deoree. It is equally futile to suggest that the debtor upon whom the notice has 
been served to pay up the amount due under the deoree should be prevented from satisfying 
the Court that nothing was due under the decree and therefore the insolvency notice was 
well founded.” 


Earlier the Court had observed: 


‘*...We fail to understand on what principle should the debtor be debarred from challenging 
the insolvency notice when he urges that the decree is satisfied not by payment but on any other 
ground. Why should the rules limit the right of the debtor to prove that the decree is satisfied 
merely on the ground of payment and not on any other ground? The answer given to this is that 
under sub-rule (5) (o) it is not open tothe debtor to take up tlis particular contention. In our 
opinion, sub-rule & (c) is wide enough to cover this particular ground. It is unnecessary to 
consider what other grounds sub-rule 5(c) might or might not cover, but if the debtor is challeng- 
ing the very basis of the insolvency notice, surely there could not be a clearer case of fall- 
ing within the ambit of sub-rule (3)(c) than this particular one.” 


I am in respectful agreement with these observations of the appeal Court 
and it would also appear to me that there is nothing in sub-rule(5)(c) to sug- 
gest that the judgment-debtor cannot go further and say that the very decree 
which was the basis of the insolvency notice having been set aside or varied by 
a competent Court of jurisdiction the msolvency notice assuming that it was 
valid when it was issued cannot survive. 


It is true, as observed by our High Court in J. P. Tewars’s cage, that: 


“On a notice of motion to set aside an insolvency notice the Court cannot go behind the 
decree or permit the debtor to challenge the very validity of the decree.” 


But this is not to say that the judgment-debtor cannot urge that by reason of 
the order of a competent Court of jurisdiction the decree has disappeared or 
at least been so varied as to be entirely different from the decree on which the 
insolvency notice was founded. -It is one thing for a judgment-debtor against 
whom a decree stands to say that it is not a valid decree or that it was not 
validly and properly passed against him. This he cannot do so long as the 
decree stands. But what happens if the decree does not stand and has been 
set aside or varied? 


Surely under Rule 52B(5)(c) it would be a ground in law which the judg- 
ment-debtor would be entitled to urge and say that the decree having been 
set aside or varied the insolvency notice does not survive. I advisedly use 
the word “survive’’ because it is possible that when it was issued there was 
a valid decree on which it could be founded. It is necessary to repeat that 
when the foundation has crumbled the super-structure cannot continue to stand. 


The contention of Mr. Wadhwa for the judgment-creditor in N/296 of 
1973 that once a valid decree has come into existence and an insolvency notice 
is caused to be issued on the basis of that decree the judgment-debtor cannot 
be permitted to ask the Court to look into the subsequent events even though 
the subsequent events are such as would affect the existence or the continua- 
tion in the same form of the original decree is not tenable. Mr. Wadhwa fur- 
ther contends that once a valid insolvency notice has been issued it remains a 
valid notice for all time. I find it difficult to persuade myself to accept these 
contentions particularly in the form and to the extent which they have been 
made. In my view the Insolvency Court ought to and indeed would be duty 
bound to consider the subsequent events by reason of which the original decree 
has been set aside or varied or affected in any manner. Mr. Wadhwa has re- 


4 


182 THE BOMBAY LAW REPORTER. [vou. LXXVII. 


lied on the judgment of the English Court of appeal in Sophian v. A.J. Clif- 
ford Son, already referred to, in support of the proposition that the subsequent 
events cannot be taken into account by the Insolvency Court. I am unable to 
agree that this is so, and the observations of Scott L.J. that ‘‘...where, on 
a judgment debt for a substantial amount, there has been a bankruptcy notice 
served on the debtor with the resulting act of bankruptey and the'creditor pro- 
poses to file a petition in bankruptcy he is entitled to exercise the right which 
the law provides” do not support the proposition that under the law as it stands 
in India subsequent events cannot be taken into consideration by the Court 
to determine the validity of the insolvency notice. 

I am also unable to agree that merely because a right had accrued to the 
judgment-ereditor on the basis of a decree to issue an insolvency notice, the 
Court which passed the decree, or the appellate Court to which an appeal 
may have been filed, cannot set aside the decree or vary it, and thereby affect 
the very survival of the insolvency notice. 

Reliance was placed on Y. Malludora v. P. Seetharathnam® to support 
Mr. Wadhwa’s contention that once an act of insolvency has been committed, 
it enures for all time. The Court observed: 

“An act of insolvency once committed cannot be explained or purged by subsequent events. 
The insolvent cannot claim to wipe it off by paying some of his creditors. This is because the 
seme act of insolvency is available to all his creditors. By satisfying one of the creditors the 
act of insolvenoy is not erased unless all creditors are satisfied because till all creditors are paid 
the debtor must prove his ability to meet his liabilities, In this case the petitioning creditors 
had their own decrees. It was in the decree of another creditor that the payment was made 
but only after the act of insolvoncy was committed. Besides the petitioning creditors there 
were several other creditors to whom the appellant owed large sums of money and his total 
debts aggregated to Rs. two lakhs. It is plain that any of the remaining creditors, including 
the petitioning creditors, could rely upon the act of Insolvency even though one or more 
oreditors might have been paid in full. The act of insolvency which the appellant had com- 
mitted thus remained and was not purged by payment of decreta] amount after the sale in 
execution of the money decree.” 


Even if these observations are obtter dicta, they would bind us but, with 
respect, I do not see how this decision supports Mr. Wadhwa’s contention. 
First of all these observations relate to the facts of that case. In that case 
the property of the judgment-debtor was sold in execution of a money decree 
and this constituted an act of insolvency under s. 6(c) of the Provincial In- 
solvency Act. The debtor’s contention was that this act of insolvency was 
not established as he had deposited within one month of the sale the entire 
decretal amount together with poundage and commission and the sale was set 
aside on his petition under O. XXI, r. 89 of the Code of Civil Procedure. 
It was on these facts that the Supreme Court made the above quoted obser- 
vations and the werds used are ‘‘explained or purged by subsequent events’’. 
The decision is clearly distinguishable from the facts before us apart from the 
fact that Rule 52B(5)(c) in terms makes provision for other grounds which 
may be founded in future events and under Rules 52C the act of insolvency is 
deemed not to be complete. Now what we are considering are subsequent events 
which destroy the insolvency notice because its foundation has gone. In the 
Supreme Court case the decree subsisted so that the act of insolvency was not 
destroyed. It is clear that words ‘‘subsequent event’’ referred to subsequent 
payment of the decretal amount and setting aside of the sale and not the set- 
ting aside or variation of the decree. 

The next argument of Mr. Wadhwa was that if the samen denies wanted 
to take out a notice of motion for setting aside the insolvency notice then he 
could only do so if the notice of motion is presented within the time specified 
in the notice for compliance therewith. He said that a notice of motion pre- 
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sented after the lapse of time specified in the notice cannot be considered. He 
pointed out that the effect of cl. (c) of Rule 52B(5) was that the ground on 
which the insolvency notice could be challenged was a ground available to the 
judgment-debtor on that particular date. 

According to Mr. Wadhwa, Rule 52B(5) clearly provides that the person 
served with an insolvency notice may, within the time allowed for compliance 
with the notice, apply to the Court to set aside the insolvency notice. The 
grounds on which the person may ask the Court to set aside the insolvency 
notice include under sub-cl. (c) any other ground which would in law entitle 
him to have the notice set aside. 

Mr. Wadhwa contends that this ground can only be a ground which is al- 
ready available to the judgment-debtor and it cannot include within its ambit 
a ground which he may come to have later on, if a future event should occur. 
Mr. Wadhwa agreed that if it was the contention of the judgment-debtor that 
the decree on which the insolvency notice was based was not executable, then 
he could take the ground and that would be a ground under sub-cl. (c) of Rule 
d2B(5). But, according to Mr. Wadhwa, all this must happen within the time 
allowed for compliance with that notice and not thereafter. Mr. Wadhwa 
elaborated his argument by saying that since the time specified in the ingol- 
vency notice was 35 days then, according to him, all the grounds which the 
judgment-debtor may take for the purpose of having the insolvency notice set 
aside must exist on the day the notice of motion is filed and that, as already 
stated by him, must be filed within the time specified. Mr. Wadhwa cited 
Framroze Merwanji v. Hormasji Maneckj? where a single Judge (Bhagwati J.) 
in Rooney N/29 of 1946 held that: 

. It is necessary for the judgment-debtor to establish that he has a EE effective 
and aati of being enforced by action at the time when he makes his application before me 
to set aside the notice in insolvency.” 


Mr. Wadhwa contends that this supports his argument. I am unable to see 
how it does so. If one looks at Rule 52B, then it becomes at once clear that 
grounds (a) and (b) deal with events in existence but that is not to say that 
ground (ce) must also cover only an existing ground and not a future event. 
The words in (a) are ‘‘has paid”, in (b) “has a counter claim” but in (e) 
they are ‘‘ground which in law would entitle him.” This may be a future 
event, and there is no reason to suggest otherwise. 

When it was pointed out to him that sub-s. (5) of s. 90 clearly invested the 
Court with power to extend the time Mr. Wadhwa said that in respect of any 
future event the judgment-debtor may come to the Court for relief but that 
would be under the power contained in sub-s. (5) of s. 90 and it would not 
be a notice of motion for setting aside the insolvency notice on the grounds 
available in Rule 52B(5). Mr. Wadhwa seems to suggest that if a notice of 
motion to set aside an insolvency notice was not taken out within the time 
specified, that is to say, 35 days, then the act of insolvency must be held to 
have been committed and even though the Court has power to extend the time 
under sub-s. (5) of s. 90 such extension of time would be only for the purpose 
of filing the notice of motion but not for compliance with the insolvency notice. 
He said that it was only when the notice of motion was taken out within the 
period specified that an order under Rule 52C could be made by the Insolvency 
Registrar and that after lapse of the specified period the judgment-debtor has 
to satisfy the Court for every day’s delay. Mr. Wadhwa seemed to correct 
himself by saying that the notice of motion could be taken out after 35 days 
and the condonation of delay obtained from the Court, but according to him, 
because an insolvency Court is a Court of conscience, it must be satisfied that 
there was sufficient cause for every day’s delay. 

The real contention of Mr. Wadhwa was that even if delay was condoned 
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the Court could never extend the time specified in the notice for compliance 
with the notice. 

Let us now analyse Mr. Wadhwa’s contentions to see how far they are 
tenable, 

Now first of all it is to be noticed that sub-s. (5) of s. 90 which is in the 
widest possible terms gives power to the Court to extend the time either before 
or after the expiration of the time limited or prescribed. The opening words 
of the sub-section are: ‘‘Where by this Act or by the Rules the time for 
doing any act or thing is limited’’ and then it is provided that the Court 
may then extend the time upon such terms, if any, as the Court thinks fit to 
impose. 

It is significant that the words ‘‘for sufficient cause’’ which normally appear 
in all statutes where extension of time or condonation of delay is permissible 
do not appear in the sub-section. In other words, as a Court of conscience 
the Insolvency Court can extend the time for doing any act or thing if that 
time is limited either by the Act or by the Rules. 

Now, it will be noticed that Rule 52B prescribes that when an insolvency 
notice is issued there must be a reference in it to the time specified for com- 
pliance and s. 9(¢) provides that that time shall not be less than one month. 
It was in these circumstances that the High Court fixed a period of 85 days and 
this period is entered into the insolvency notice as the time allowed for com- 
pliance with that notice. It could well have been forty-five days, or sixty days 
or even a hundred days, but once the time is specified in the notice which is 
issued by the Court, then it cannot be said that, as Mr. Wadhwa would have 
us hold, it is not the time for doing any act or thing fixed by the Act or 
Rules. Obviously, any time specified in the insolvency notice is a time pres- 
eribed by the Act or by the Rules. As we have seen, 8. 9(¢) in terms provides 
that it shall not be less than a month. Obviously therefore, a period of, say of 
twenty-nine days, would be illegal. But if the period is more than a month 
then once that time factor is incorporated in the insolvency notice, then that is 
the time for doing any act or thing under the Act and Rules. It follows that 
under the powers of the Court, as contained in sub-s. (5) of s. 90, the time can 
be extended either before or after expiration of the 35 days. 

If this is so, then there can be no manner of doubt that a notice of motion 
for setting aside the insolvency notice can be filed by the person to whom 
the insolvency notice had been given after the lapse of the time limited for 
compliance by applying to the Court for extension of time under sub-8. (5) of 
s. 90. 

It is also substantially clear that onee the time specified in the notice has 
elapsed, Rule 52C cannot be attracted because the Registrar would then have 
no power to make an order under that Rule. In fact, Rule 52C in terms pro- 
vides that the extension of time by the Insolvency Registrar can only be before 
the day on which the act of insolvency will be complete. It is to be noticed 
that Rule 52C does not say that if the time is extended then the act of insolvency 
will not be complete but it seems to suggest that by a legal fiction the act 
of insolvency shall not be deemed to have been committed under the notice 
until the application for setting aside the insolvency notice shall be heard — 
and determined. 

This raises a rather interesting question as to what happens after the notice 
of motion for setting aside the insolvency notice has been dismissed. Does the 
act of insolvency then become complete retrospectively from the date of non- 
compliance, that is to say, at the end of the specified period or does it become 
an act of insolvency which is deemed to be complete on the date of the dismissal 
of the notice. 

An argument was also made that even under subs. (5) of s. 90 the Court 
has no power to extend the time for filing of a petition for adjudication which 
under s. 12(/) has to be filed within three months of the act of insolvency 
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and it is suggested that s. 12(/) does not set up a time limit as such but pres- 
eribes conditions which must always be fulfilled and one of the conditions 
is contained in s. 12(7)(c) and it is that the act of solvency on which the 
petition is grounded had occurred within three months before the presentation 
of the petition. It is suggested that as a matter of practice a petition for 
adjudication of the judgment-debtor as an insolvent is always filed within 
three months of the disposal of the notice of motion for setting aside the in- 
solvency order because under Rule 52C time is extended by the Insolvency 
Registrar. This would suggest that the act of insolvency is notionally com- 
plete on the date of the disposal of the notice of motion rather than 35 days 
from the service of the same, when it was not complied with. It is not necessary 
to decide this point as it does not arise for consideration by this Court in any 
of the notices of motion and it may appropriately be decided when the question 
arises. 

Our attention was then invited to Brock v. Emerson,’ a decision of the English 
Court of Appeal, for the proposition that the time for compliance with the 
bankruptey notice cannot be extended. 

Now that was a case where the plaintiff had obtained two judgments for 
£.82 and £.41 respectively and the plaintiff had served upon the defendant 
a bankruptey notice for the sum of £.41, which was unsatisfied. The defendant 
did not comply, but upon an ex parte application obtained an order from the 
Registrar extending for some indefinite period the time for compliance with 
the bankruptcy notice. 

Thereafter the defendant tendered to the plaintiff the amount due under 
the judgment for £.32 which the plaintiff refused to accept. The defendant 
then applied to the Registrar for an order staying all proceedings on the 
judgment for £.32. But his application was rejected. The defendant ap- 
pealed and Sutton J. in Chambers made an order: ‘‘All proceedings on the 
judgment stayed on payment of sum of £.32.”’ 

Now, it is significant that when this order was made the defendant had 
committed an available act of bankruptey by ‘‘keeping house’’ which was 
known to the plaintiff and brought to the notice of Sutton J. The plaintiff 
appealed to the Court of appeal who set aside the order of Sutton J. on the 
footing that when the order was made by Sutton J. he knew that the defend- 
ant had committed an act of insolvency (by keeping house). 

It was thus held that the effect of the order was that the debtor would pay 
and compel the creditor to accept the decretal amount of £.32 and thus would 
restrain the taking of bankruptcy proceedings by the plaintiff on the two 
judgments. The Court thus held that such payment would not be made 
without violating the Bankruptey Act. 

Now, I cannot see how this judgment can be of any assistance in the present 
matter because that was a case of an order of the Chamber Judge which in- 
directly affected the bankruptcy proceedings and appeared to be in coutra- 
vention of the Bankruptey Act. 

In the present case we are concerned with the power of the Insolvency Court 
itself to extend the time for compliance under the Act and the Rules, I am 
of the opinion that a proper construction of Rule 52B, Rule 520 and s. 90(5) 
can only lead to the conclusion that in an appropriate case the Insolvency 
Court would have the power to extend the time for compliance with the in- 
solvency notice itself. Whether it should do so or not is another matter and 
will naturally depend on the facts of each case. 

I may give an illustration which would explain the reasoning behind such 
an interpretation. Suppose the person served with an insolvency notice on 
reading the notice itself or for other reasons has an heart attack and collapses 
and is taken to the hospital. Now, it is known that a person who has suffered 
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a heart attack.is usually kept in hospital under intensive care for at least a 
period of six weeks. Now, suppose the person wanted to comply with the 
insolvency notice and pay the amount or furnish security or suppose further 
that he had a counter-claim or set-off which he could plead but by reason of 
his having had the heart attack he could not do so within the time specified. 
Can it be said that when such a person approaches the Insolvency Court which 
we may repeat, is a Court of conscience, the Court would be powerless to 
extend the time for compliance with the insolvency notice so that this honest 
person may have the opportunity to comply with the notice rather than take 
up all kinds of defences with a view to have the insolvency notice set aside. 

If we were to accept the contention that the specified period for eompliance 
can never be extended by the Court, then the Court would be powerless to 
assist a person who by reason of personal misfortune and for no fault of his 
could not comply with the insolvency notice in time and then subject him to 
the further indignity of loss of status by being declared an insolvent. Such 
an interpretation would be wholly unacceptable and would indeed be contrary 
to the Act and the Rules and the PE of Insolvency law if there be such a 
thing. 

Mr. Wadhwa urged that in “any event the Insolvency Court should not take 
notice of those events which have been subsequently brought about by the 
judgment-debtor himself with a view to defeat the insolvency notice which 
has been issued to him and which he has deliberately not complied with. He 
said that such an act on the part of the judgment-debtor would really be an 
abuse of the process of Court and should be frowned upon and if the Court 
is satisfied that there has been an abuse of the process of Court or an attempt 
to over-reach the Court, then the Insolvency Court should refuse to take 
cognizance of such an event for the purpose of determining whether the notiee 
should be set aside or not. 

This argument is, in my opinion, well taken and I agree that even though 
the Insolvency Court has full power to take subsequent events into considera- 
tion it must nevertheless scrutinise the facts of each particular case closely 
to find out whether the subsequent event has been brought about bone fide in the 
normal course or whether it has been so arranged by the jndgment-debtor that 
he may, by abusing the process of the Court seek to nullify the insolvency 
notice. This would be particularly true in the case of a judgmentdebtor who 
after a decree has been passed against him does nothing to satisfy it but when 
the insolvency notice is issued to him, rushes to the Court which passed the 
decree to seek a variation of the order of payment by asking for instalments 
or otherwise not because he has any real intention of satisfying the decree 
which he could have done even otherwise, but because he wanted to obtain 
such an order for the collateral purpose of defeating or setting at nought the 
insolvency notice which has been issued to him. 

Now, we must make it clear that it would be for the Insolvency Court to 
consider the facts of each case and notice how the situation has arisen in order 
to determine whether the insolvency notice may be allowed to stand or not. 
I have already stated that the Insolvency Court cannot normally ignore sub- 
sequent events which seek to destroy or which have the effect of destroying 
the very decree on which the insolvency notice was based. In my view, and 
as I have stated, the powers of the Insolvency Court are wide and the effect 
must always be to do justice not only to the creditor but to the debtor as well. 


Per Gandhi J 

I agree with the conclusions arrived at by my brother Mukhi J. on the 
grounds and for the reasons set out in his judgment, but as this matter in- 
volves some important questions, I would like to add a few observations of 
my own. 

. The main question which is before us for consideration is whether the 
events, which take place after the issue of the notice, and even after the period 
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specified in the insolvency notice is over can be considered by the insolvency 
Court at the stage of the notice of motion for setting aside the insolvency 
notice. 

The relevant provisions of the Act and the Rules have already been set out 
in the judgment of my brother Mukhi J. and need not be set out again, 

It is important to note that an insolvency notice is a notice issued by the Court 
at the instance of the judgment-creditor who is to satisfy the requirements of 
the Insolvency Act and get the notice issued in the form prescribed by the Act 
and the Rules. 

Section 9(+) provides that if after a judgment-creditor has served an in- 
solvency notice on the judgment-debtor in respect of a decree or an order of 
the Court for the payment of any amount due to such judgment-creditor, the exe- 
cution of which is not stayed, the Judgment-debtor does not within the period 
specified in the notice, which shall not be less than one month, comply with 
the requirements of the notice, certain consequences will follow. 

The consequences contemplated by the Act are that the judement-debtor 
would be deemed to have committed an act of msolvency for not eomplying 
with the requirements of the notice. This position gives rise to a right to the 
judgment-ereditor to take out a petition for adjudicating such a judgment- 
debtor as an insolvent. In other words, non-compliance with the requirements 
of insolvency notice amounts to an act of insolvency on which a petition for 
adjudication can be based. 

Mere existence of a decree against a debtor or an issue of insolvency notice 
on the basis of such a decree or order does not amount to an act of insolvency 
which could be the basis for filing a petition for adjudication. It is only on 
non-compliance of the notice of insolvency which is issued under the provisions 
of s. 9 (4) and 9A in the State of Maharashtra, that it can be stated that the 
judgment-debtor has committed an act of insolvency. For the purpose of 
compliance of the notice of insolvency, time is required to be specified in the 
insolvency notice itself and the provisions of s. 9(+) require that such specified 
period shall not be less than one month. As far as our High Court is concern- 
ed, it has been provided that time for compliance is 35 days from the date 
‘of the receipt of the insolvency notice. As per the provisions of s. 9A, an 
insolvency notice shall be in the preseribed form and shall be served in 
the prescribed manner. It shall require the debtor to pay the amount due 
under the decree or order, or to furnish security for the payment of such 
amount to the satisfaction of the creditor or his agent and shall state the con- 
sequences of non-compliance with the notice. Even though s. 9(4) requires 
either the payment of the amount mentioned in the insolvency notice or fur- 
nishing of security for payment to the satisfaction of the creditor or his agent 
under the provisions of s. 9(t), the debtor shall not be deemed to have com- 
mitted an act of insolvency for non-complying with the requirements of the 
insolvency notice if he has a counter-claim or a set-off which equals or exceeds 
the decretal amount or the amount ordered to be paid by him and which he 
could not lawfully set up in the suit or proceedings in which the decree or 
order was made against him. 

Thus, it can be seen that if the judement-debtor after the insolvency notice 
has been served upon him within the period specified in the insolvency notice 
either pays up the amount or furnishes security to the satisfaction of the 
ereditor or his agent or is in a position to show that he has a counter-claim 
which exceeds or equals the decretal amount or the amount ordered to be 
paid by him and which he could not lawfully set up in the suit or proceeding 
in which the decree or order was made against him, he shall not be deemed 
to have committed an act of insolvency. 

Now, it is Rule 52B which states what the judgment-debtor is required to 
do on the service of the insolvency notice. Rule 52B(+) says that every in- 
solvency notice shall be indorsed with the name and place of business of the 
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attorney actually suing out the same, or if no attorney be employed, with a 
memorandum that it is sued out by the creditor in person. Sub-rule (2) states 
that the notice shall require the debtor to. pay the amount claimed, or to fur- 
nish security for the payment of the amount to the satisfaction of the cre- 
ditor or his agent. Sub-rule (3) states that there shall be indorsed on every 
notice an intimation to the debtor that if he has a counter-claim, or a set-off, 
which equals or exceeds the decretal amount or the amount ordered to be paid 
by him and which he could not lawfully set up in the suit or proceeding in 
which the decree or order was made against him, he must within the time 
specified in the notice apply to the Court to set aside the notice. Sub- 
rule (¢) of Rule 52B states that non-compliance by the debtor with the 
requirements of the notice within the specified period will be treated as an 
act of insolvency on the debtor’s part. Sub-rule (5) of Rule 52B states that 
any person served with an insolvency notice may within the time allowed for 
compliance with that notice apply to the Court to set aside the insolvency 
notice: (a) on the ground that he has paid the°amount claimed or furnished 
security for the payment of the amount to the, satisfaction of the ereditor or 
his agent; (b) on the ground that he has a counter-claim or set-off which 
equals or exceeds the decretal amount or the amount ordered to be paid by 
him and which he could not lawfully set up in the suit or proceeding in which 
the decree or order was made; or (ce) on any other ground which would in 
law entitle him to have the notice set aside. 

Now, it is this rule which has been framed by this Court under the powers 
conferred under s. 112 of the Insolvency Act, which regulates the course of 
events, once a judgment-creditor decides to have an insolvency notice issued 
by the Court. In my view, Rule 52B(5), sub-r. (c) is thè most important 
provision, the interpretation whereof gives an answer to the issues raised be-- 
fore us. 

The commission of an act of insolvency fastens a grave liability on the 
judgment-debtor and creates a right in the creditors’ as a general body to 
have a petition filed for adjudication of a debtor who has committed an act 
of insolvency. 

The question for our consideration is: Is the Insolvency Court entitled 
to consider at the time of a notice of motion for setting aside an insolvency 
notice certain subsequent events which have taken place between the time the 
insolvency notice is issued and the time when the notice of motion is being 
decided. In this connection, these subsequent events can be divided period- 
wise into three divisions. (1) Events which have happened between the pass- 
ing of the decree and the date on which the notice is served on the judgment- 
debtor, (2) between the date of the service of the notice of insolvency and 
the period specified in the notice, i.e. 85 days and (3) any time after 
the period specified in the notice has expired and before the notice of motion 
is finally heard. . 

Now, as far as the first period is concerned, it is an accepted position that 
if the subsequent event during that period is brought to the notice of the 
Court, the Court is bound to consider it. It is also equally conceded by all 
the counsel who argued before us that subsequent events which have taken 
place between the service of the notice and expiry of the specified period must 
also be considered. But, in this connection there are two opinions. (1) The 
judgement-debtor is bound to bring the notice of motion within the period 
specified i.e. within 35 days from the date on which the notice is 
served and must take up the point in that notice of motion. (2) Other view’ 
is that even if the notice of motion is not taken out within the specifled period, 
and the subsequent events have taken place between the period mentioned above 
they should also be considered by the Court. (8) As regards the third period, 
viz. subsequent events which have taken place after the period specified in 
the notice of insolvency and before the notice of motion is heard it is contend- 
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ed that the Court is not entitled to consider these subsequent events at all. 

One of the contentions, which is strongly urged before us was that the Court 
should not consider any notice of motion taken out by the judgment-debtor 
after the period specified in the notice of insolvency. It is urged before us 
that once the period of notice has expired the act of insolvency is com- 
plete and the judgment-debtor is exposed to a petition for adjudication. It 
is contended that once the specified period is over, the act of insolvency which 
is over enures for the benefit of all the creditors at large and it is a right 
which is vested in the general body of creditors, which cannot be taken away 
by the Court. This submission on behalf of the creditors is supported by the 
judgments of Coyajee J., when he was sitting singly (already cited by my 
brother Mukhi J.). It is also supported by an observation in Sophian v. A. J. 
Clifford & Son. Considering these arguments, I am of the opinion that these 
submissions are not well founded. In the first instance, Rule 52C automatically 
gives power to the Registrar of the Insolvency Court to extend the specified 
period provided a notice of motion is taken out and an application is made to 
extend the time till the disposal of the notice of motion. Rule 52C has been 
enacted keeping in mind the Court’s inability to dispose of matters within the 
time specified in the notice of motion for setting aside the insolvency notice if 
filed within the specified time, the time for completion of the act of insolvency 
be extended till the disposal of the notice of motion, by the Court. It is the 
usual practice of this Court that in every notice of motion taken out within 
the specified time, the applicant applies for extension of time under Rule 52C 
and the Registrar grants such an application in every case. Secondly, s. 90(5) 
gives power to the Insolvency Court that where by this Act or by Rules the 
time for doing any act or thing is limited, the Court may extend the time 
either before or after the expiration thereof, upon such terms, if any, as the 
Court thinks fit to impose. The insolvency notice as provided under Rule 
52B(2) requires the debtor to pay the amount claimed, or to furnish security 
for the payment of the amount to satisfaction of the creditor or his agent. Rule 
52B(3) requires that there shall also be indorsed on every notice an intimation 
to the debtor that if he has a counter-elaim, or set-off which equals or exceeds 
the decretal amount or the amount ordered to be paid by him and which he 
could not lawfully set up in the suit or proceeding in which the decree or order 
was made against him, he must within the time specified in the notice apply 
to the Court to set aside the notice. 

Rule 52B(5)(c) empowers the judgment-debtor to apply for setting aside the 
insolvency notice on any other ground which would in law entitle him to have 
the notice set aside. Rule 52C clearly lays down the time for doing any act 
or thing as mentioned in s. 90(5) and if the Court is empowered to extend the 
time, either before or after the expiration thereof then it cannot be urged 
that the Insolvency Court is without the powers to consider such an applica- 
tion made whether to grant the extention of time or not. 

-I am of the opinion that s. 90(5) gives the Insolvency Court, which is a 
Court of conscience, the widest possible powers to extend time. It will be im- 
portant to note that the qualifying words ‘‘whether sufficient reason is shown 
or not,’’ which are present in the analogous provisions in other Acts are not 
present there. Considering the powers granted by s. 90(5) and the provisions 
of Rule 52B(5)(c) I am of the opinion that in setting aside the notice of in- 
solvency the Court can consider any other ground, which would in law entitle 
judgment-debtor to have the notice set aside. 

It has been brought to our notice that in J.P. Tiwari v. Bhimraj Harlalka? 
Chagla C. J., while delivering the judgment of the Division Bench, considered 
Rtle 52B(5) (e). 

The ratio of this decision is that at the stage the Insolvency Court is con- 
cerned with the setting aside of the insolvency notice, it cannot consider the 
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question of validity of the decree, but it can, of course, consider any other 
legal ground which entitles the judgment-debtor to set aside an insolvency 
notice. It will be very pertinent to note that non-compliance of the insolvency 
notice results in an act of insolvency and the basis of the notice being the 
decree or order for payment of money' and if it can be shown to the Court that 
that basis has disappeared and/or is not subsisting, the insolveney Court can, 
of course, take into consideration these facts and set aside the insolvency 
notice. Iam in agreement with the decision in J.P. Tiwari v. Bhimraj Har- 
lalka, and I would hold that barring the question of validity of the decree which 
question cannot be considered at the stage of considering the application for 
setting aside the insolvency notice any other legal ground which entitles the 
judgment-debtor to show that the insolvency notice is liable to be set aside 
must be considered by the Court. 

This view is also further supported by another er judgment of the 
Division Bench of our High Court in Hruchshaw Ardeshir Dubash v. Messrs. 
Ice Supplies, Bombay3, In that case the insolvency notice was based on a 
decree of the City Civil Court and it was pointed out by the judgment-debtor 
at the stage of the notice of motion for setting aside the insolvency notice that 
the decree on which the notice was based had been set aside by that Court and 
substituted by another decree and the basis on which the insolvency notice had 
been issued had disappeared. The Division Bench held that under Rule 
52B(5)(c) the Court was entitled to consider this ground raised by the judg- 
ment-debtor and the insolvency notice was liable to be set aside and in fact 
in that case the insolvency notice was set aside. 

It will be always for the Insolvency Court to consider the subsequent events 
and if the Court is not satisfied with the bona fides of the application of the 
judgment-debtor or if the Court comes to the conclusion that the judgment- 
debtor has brought about the variation in the decree by his unilateral act by 
abuse of the process of law not to consider such subsequent events and give 
any relief to the judgment-debtor. It will depend upon the facts of each case. 
In my view the Insolvency Court is entitled to consider even subsequent events 
which have happened even after the expiration of the period specified in the 
insolvency notice. I have not referred to the other aspects which have been 
dealt with by my brother Mukhi J., as I have not thought it necessary to do so. 


BY THE COURT. 


We may now summarise the conclusions and the answers to which we have 
arrived, on the questions placed before us. 

As to what are the grounds or defences open to a Judgment-debtor, we have 
held that even at the stage of the insolvency notice the judgment-debtor can 
not only take up the defences provided by ss. 9(+), 9A, and sub-cl. (a) and 
(b) of Rule 52B(5), but he may also rely on such relevant events subsequent 
to the issue of the insolvency notice and even after the expiry of the 8peci- 
fied period as may be covered by sub-cl. (e) of Rule 52B(5). 

We have also come to the conclusion that the Insolveney Court has the 
power in appropriate cases to extend time for compliance with an insolvency 
notice although there is no doubt that such power will only be exercised spar- 
ingly and only in special cases. The object always being to ensure that 
manifest injustice has not taken place by reason of matters not in the control. 
of the judgment-debtor and for no fault of his. It has been pointed out by 
us that the insolvency notice is based on a judgment-debt and if either the 
decree falls on the way or the debt disappears then the insolvency notice ean 
never be allowed to stand. 

We have given this matter our careful consideration and we find that so 
far as the several notices of motion which are before us are concerned, it 
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would not be expedient to dispose them of by this judgment and since different 
facts are involved in each of the several notices of motion, we feel that the 
proper procedure would be to remit them to the single Judge taking Insol- 
vency matters for disposal in accordance with the law and the findings to 
which we have arrived at in this judgment. 

We accordingly remit the several notices of motion to the Insolvency Court 
and they will be taken up for hearing on the next Insolvency day which is 
November 20, 1973. 

There will be no order as to costs incurred upto this stage. 


Order accordingly. 


APPELLATE CIVIL. 


Before Mr. Justice Shah. 
BHAU MARTAND SHELAR v. HAJABAI BALA NADAF.* 

Res judicata—Applicability of doctrine of-~Bombay Tenancy and Agricultural Lands Act 
Bom. (LXVII of 1948), Secs. 382G, 32F (1) (b), 32—Agricultural Lands Tribunal dropping 
proceedings under s. 32G on ground that right of purchase of widou-tenant gets postponed 
under s. 32 (1) (b)—-Iniliation of fresh proceedings by widow-tenant for determination of 
purchase-price—Whether such proceedings barred by doctrine of res judicata. 

Where an Authority empowered to deal with matters under the provisions of a statute 
passes an order refusing to act or exercise jurisdiction over the subject-matter on a 
misconception of the statutory provisions or otherwise, such an order passed by it refusing 
to exercise powers cannot operate as res judicata and fresh proceedings in respect of the 
same subject-matter is maintainable. 


M. P. B. Jaiswal v. D, N. B. Scejeebhoy,) relied upon. 
Rajaram v. Central Bank of India, referred to. 

Where, therefore, the Agricultural Lands Tribunal refused to exercise jurisdiction and 
powers under £. 82G of the Bombay ace iat Agricultural Lands Act, 1948, on an erro- 
neous interpretation of the provisions of the Act holding that it had no jurisdiction to 
take proceedings undcr that section, it was held that that order could not opcrate as res 
judicata and fresh proceedings for fixation of the price under s. 82G of the Act at the 
instance of the widow-tenant would be maintainable in law. 


if. V. Paranjpe with N. D. Hombalkar, for the petitioner-landlord. 
G. R. Rege for R.G. Samant, for respondent No. 1. 


SHAH J. This Special Civil Application filed by the petitioner who is the land- 
lord, under art. 227 of the Constitution of India raises a question of law as to 
whether the order of the Agricultural Lands Tribunal dropping the proceed- 
ings under s. 32G of the Bombay Tenancy and Agricultural Lands Act, 1948 
(hereinafter referred to as the Act) on the ground that the tenant was a 
widow on the tiller’s day and her right to purchase the land was postponed 
under s. 82F(7) (b) of the Act, which order was confirmed by the Revenue 
Tribunal, operates as res judicata, and, therefore, fresh proceedings under s. 32G 
of the Act at the instance of the widow were not maintainable. 

The facts of the case are few and are no longer in dispute. The lands bear- 
ing Survey Nos. 340-2B, 341-1A, 341-2, 340-20 and 341-1B of village Soni in 
Miraj taluka belong to the petitioner. The petitioner is a widow since before 
April 1, 1957, the tiller’s day. She is in possession of the said lands as a 
tenant since before the tiller’s day. The Agricultural Lands Tribunal suo 
motu commenced proceedings under s. 32G of the Act in respect of the said 
lands and by its order dated November 16, 1960, held that respondent No. 1 


*Necided, April 16, 1974. Special Civil 1 ao 18.C.C. 618. 8.c. 78 Bom. L.R.492. 
Application No. 2606 of 1970. 2 (1926) 28 Bom. L.R, 879. 
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being a widow on the tiller’s day, her right to purchase the lands was post- 
poned under s. 82F(J)(b) of the Act and in this view of the matter dropped 
the proceedings. This order of the Agricultural Lands Tribunal was chal- 
lenged in appeal by respondent No. 1. The Special Deputy Collector who 
heard the appeal disagreed with the view of the Agricultural Lands Tribunal 
and took the view that the widow-tenant is entitled to exercise her right to 
purchase the land during her life time. He, therefore, allowed her appeal 
and remanded the case for fresh inquiry to the Agricultural Lands Tribunal. 
In a revisional application filed by the petitioner, the Revenue Tribunal set 
aside the order passed in appeal and restored that of the Agricultural Lands 
Tribunal. The Revenue Tribunal followed the view taken by the Bench of the 
Maharashtra Revenue Tribunal and restored the order passed by the Agricul- 
tural Lands Tribunal. This order was passed by the Revenue Tribunal on 
August 12, 1964. It appears that after this decision of the Revenue Tribunal, 
a view was taken by the Revenue Tribunal that the provisions of s. 32F (7) (6) 
were optional and the rights conferred on the widow or a minor by the said 
provision were independent of and in addition to their right under s. 32 of the 
Act. Respondent No. 1, therefore, filed another application to the Agricul- 
tural Lands Tribunal to start proceedings under s. 32G for determining the 
price of the said lands. The Agricultural Lands Tribunal, however, was of 
the view that the final order was passed by the Revenue Tribunal and the re- 
medy of respondent No. 1 was to approach the Revenue Tribunal for a review 
of the order passed by it. The Agricultural Lands Tribunal, therefore, direct- 
ed respondent No. 1 to approach the Revenue Tribunal for review of its order. 
This order of the Agricultural Lands Tribunal was confirmed in appeal by the 
Collector. In a revision filed by respondent No. 1 challenging the order of the 
Collector, the Revenue Tribunal held that in the circumstances of the case, 
the previous order did not stand in the way of the petitioner for starting fresh 
proceedings under s. 32G. The Revenue Tribunal, therefore, set aside the 
orders passed by the two authorities below and the case was remanded back to 
the Agricultural Lands Tribunal for taking proceedings under s. 32G of the 
Act. 

The short question for consideration that arises in this petition, therefore, 
is whether the order passed by the Agricultural Lands Tribunal dropping the 
proceedings which was confirmed by the Revenue Tribunal by its order dated 
August 12, 1964, bars initiation of fresh proceedings for determination of 
price of the land at the instance of the widow-tenant. 

Mr. Paranjpe, the learned counsel appearing for the petitioner, contends 
that the previous orders dropping the proceedings under s. 32G would operate 
as res judicata, and, therefore, proceedings on the application of respondent 
No. 1 could not be entertained. He submits that, in effect, the Revenue Tri- 
bunal has reviewed its own previous order on the ground that the earlier view 
‘which disentitled the widow-tenant to purchase the land under s. 32 was later 


on not accepted, and a view was taken that it was optional to the widow-tenant ` 


to exercise her right under s. 32 to purchase the land. According to him, a 
review on such a ground is incompetent. 

In order to appreciate the contention raised by Mr. Paranjpe, it would be 
necessary to consider the scheme of ss. 82 and 32G of the Act. It is not dis- 
puted before me that the correct position in law is that the provisions of 
s. 82F(/)(b) of the Act were optional and the widow can, if she so chooses, 
claim to take advantage of s. 82G and become a deemed purchaser under s. 32G. 
It would be open to a widow not to claim the benefit conferred on the tenant 
under s. 82 of the Act and in that event, the right to purchase the land could 
be exercised by a suecessor-in-title within the prescribed time under 
s. 32F (J)(b). It is, therefore, not disputed before me that the view taken by 
the Revenue Tribunal relying on its order dated August 12, 1964 was not in ac- 
cordance with law. The question that arises is as to what is the effect of the 
previous orders passed by the Agricultural Lands Tribunal and the Revenue 


d 


1974.) BHAU MARTAND V. HAJABAI {A.C.3.)—Shah J. 148 


Tribunal dropping the proceedings under s. 32G on the ground that theright . 
of purchase is postponed under s. 32F(1) (b). Section 32 inter alsa provides 
that on April 1, 1957, which is called ‘‘the tillers’ day”, every tenant shall, 
subject to the other provisions contained in the very section and the provisions 
of the next succeeding section, be deemed to have purchased from his land- 
lord, free of all encumbrances subsisting thereon on the said day, the land held 
by him as a tenant. It is unnecessary to refer to the other provisions as it is 
not disputed that a widow-tenant has a right to claim the benefit of s. 32 of the 
Act by becoming a deemed purchaser on April 1, 1957. In the case of a deemed 
purchaser, the Agricultural Lands Tribunal is enjoined to take proceedings 
under s. 32G by following the procedure thereunder. Such proceedings have 
to be commenced by the Agricultural Lands Tribunal suo motu, and the land- 
lord or the tenant need not make an application for taking proceedings un- 
der s. 32G. It would, therefore, be necessary to consider the scheme of s. 32G. 
Sub-section (Z) thereof inter alta provides for publication of a public notice 
calling on the persons interested in the land including the tenant who is deem- 
ed to.have purchased the land and the landlord to appear before it on the 
specified date. In addition, the Tribunal has to give a notice individually to 
each such tenant, landlord and also, as far as practicable, other persons in- 
terested in the land to appear before it on the date specified in the pub- 
lic notice. The next step which is contained in sub-s. (2) provides that the 
Tribunal shall record in the prescribed manner the statement of the tenant 
whether he is or is not willing to purchase the land held by him as tenant. 
Under sub-s. (3), where any tenant fails to appear or makes a statement that 
he is not willing to purchase the land, the Tribunal shall by an order in writ- 
ing declare that such tenant is not willing to purchase the land and that the 
purchase is ineffective. There is also a proviso to sub-s. (3) which gives a 
further opportunity to the tenant who has failed to appear before the Tribunal 
on the due date to review the order passed by the Tribunal declaring that the 
tenant is not willing to purchase the land and that the purchase is ineffective. 
If the tenant has shown his willingness to purchase the land under sub-s. (4), 
the Tribunal is required to determine the purchase price of the land. Section 
82H provides the manner in which the purchase price be determined by the 
Tribunal. Section 32K provides the mode of payment of price payable by 
the tenant-purchaser as also the power of the Tribunal to recover the pur- 
chase price. On the deposit of the price fixed by the Tribunal, the Tribunal has 
to issue a certificate of purchase to the tenant-purchaser in respect of the land 
under sub-s. (1) of s. 32F. It also provides for the consequences of non-deposit 
of the purchase price, viz. that the purchase shall become ineffective and the 
land shall be at the disposal of the Tribunal under s. 32P. It would thus appear 
from the scheme of the said relevant provisions that a duty is cast on the Tri- 
bunal to act suo motu and take the necessary proceedings under s. 32G and 
the other relevant provisions of the Act. 

Now, let us see what is the effect of the earlier order passed by the Agricul- 
tural Lands Tribunal. On a perusal of the order, it is quite obvious that the 
Tribunal refused to exercise the powers conferred on it under s. 82G on the 
assumption that the tenant being a widow, her right to purchase the land was 
postponed by virtue of the provisions of s. 32F(/)(b). The order clearly shows 
that the Tribunal was of the view that it had no jurisdiction whatsover to 
proceed under s. 32G in view of the fact that the tenant was a widow on the 
tillers’ day, and he had no powers to commence the proceedings contemplated 
by s. 82G. The said view of the Agricultural Lands Tribunal was confirmed 
by the Revenue Tribunal as indicated above. In other words, what has been 
done in this case is to refuse to start proceedings under s. 824 on the ground 
that the Agricultural Lands Tribunal would have no jurisdiction to do so. In 
the present case, there was no dispute over the fact that the tenant was a 
widow on April 1, 1957 and the primary question that was required to be de- 
cided by the Agricultural Lands Tribunal was whether in view of the 
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provisions of the Act it had jurisdiction to initiate the proceedings under 
s. 82G or not. This is exactly what is done by the Agricultural Lands Tri- 
bunal in this case. There is no proceeding under s. 32G which has been actual- 
ly held nor any final order has been passed as contemplated by s. 32G. The 
order of the Agricultural Lands Tribunal does not show that the procedure 
regarding the publication of the public notice or giving individual notices as 
required by sub-s. (Z) of s. 32G was taken by it. It is also quite clear that 
in the view taken by the Agricultural Lands Tribunal, no statement of the 
tenant as to whether she was or was not willing to purchase the land was re- 
corded nor was any price of the land fixed. It would, therefore, be obvious 
that this is a case where the Agricultural Lands Tribunal dropped the pro- 
ceedings on the basis that it had no jurisdiction to take such proceedings un-. 
der s. 82G. The decision of the Agricultural Lands Tribunal or the Revenue 
Tribunal was based on an erroneous interpretation of the provisions of the 
Act that the tenant who is a widow is not entitled to purchase the land and 
her right to purchase the land is postponed in accordance with the provisions of 
s. 32F (7) (b) and the right of purchase could only be exercised by the successor- 
in-title of the widow. After the said decision, the view has been changed and 
it has been held that the provisions of s. 82F(J)(6) are optional and those 
provisions do not prevent the tenant who is a widow to purchase the land under, 
s. 32G, and that the right conferred under s. 32F(J)(0) is in addition to the 
right of the widow-tenant to purchase the land herself. 

It is urged by Mr. Paranjpe that merely because the judgment is based on 
an erroneous interpretation of the provisions of law, it cannot be said that the 
principles of res judtcata are not applicable. He submits that a wrong deci- 
sion even on a: point of Jaw would operate as res judicata between the parties. 
In support of his conntention, he has cited several decisions of various High 
Courts, and in particular, reliance has been placed on a decision of this Court 
in Rajaram v. Central Bank of India.' I shall have an occasion to refer to 
this decision later. For the present, I may observe that the counsel is right 
when he says that a decision on an issue of law will operate as res judicata in a 
subsequent, proceeding between the same parties if the cause of the subsequent 
proceedings is the same as in the previous proceedings. It will not, however; 
operate as res judicata when the cause of action is different nor when the law 
has since the earlier decision been altered by a competent authority. How- 
ever, these broad principles relating to the application of the bar of res judicata 
even on a point of law cannot apply when the decision relates to the jurisdic- 
tion of the Court to try earlier proceedings. If the Agricultural Lands Tri- 
bunal on an erroneous interpretation of law dropped the proceedings on the 
ground that it has no jurisdiction to hold an inquiry under s. 32G, such a deci- 
sion cannot operate as res judicata. Just as a decision given by Court which 
has no jurisdiction to try the suit is a nullity and will not operate as res juds- 
cata for a fresh suit, similarly, refusal to exercise Jurisdiction on a wrong 
view of law would not, in my opinion, operate as res judtcata in a subsequent 
proceeding. In this connection, I may refer to a decision of the Supreme 
Court in M.P.B. Jaiswal v. D. N. B. Jeejeebhoy, where it is observed 
(p. 617): 


“the doctrine of res judicata belongs to the domain of procedure : it cannot be exalted 
to the status of a legislative direction between the parties so as to determiné tho question re- 
lating to the interpretation of enactment affecting the jurisdiction of a Court finally between 
them, even though no question of fact or mixed question of law and fact and relating to the right 
in dispute between the parties has been determined thereby. A decision of a competent Court 
on a matter in issue may be res judicata in another proceeding between the same parties : the 
‘matter in issuo’ may be an issue of fact, an issue of law, or one of mixed law and fact. An 
issue of fact or an issue of mixed law and fact decided by a competent Court is finally determi- 


1 (1926) 28 Bom. L.R. 879. 492. 
2 {1970]1 S.C.C. 618, s.c. 78 Bom. L.R. 
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ned between the parties and cannot be re-opened between them in another proceeding. The 
previous decision on a matter in issue alone is res judicata: the reasons for the decision are not 
. res judicata, A matter in issue between the parties is the right claimed by one party and denied 
by the other, and the claim of right from its very nature depends upon proof of facts and ap- 
plication of the relevant law thereto. A pure question of law unrelated to facts which give 
rise to aright, cannot be deemed to be a matter in issue. When itis said that a previous decision 
ia res judicata, it is meant that the right claimed has been adjudicated upon and cannot again 
be placed in contest between the same parties, A previous decision of a competent Court on 
facts which are the foundation of the right and the relevant law applicable to the determination 
of the transaction which is the source of the right is res Judicata. A previous decision on e 
matter in issue is a composite decision: the decision on law cannot be dissociated from the 
decision on facts on which the right is founded. A decision on an issue of law will be as res 
judicata in a subsequent proceeding between the same parties, if the cause of action ofthe sub- 
sequent proceeding be the same as in the previous proceeding, but not when the cause of action 
is different, nor when the law has since the earlier decision been altered by a competent 
authority, nor when the decision relates to the jurisdiction of the Court to try the earlier proceeding, 
nor when the earlier decision declares valid a transaction which is prohibited by law,” 


It is further observed by the Supreme Court that the question relating to the 
jurisdiction of the Court-cannot be deemed to have been finally determined 
by an erroneous decision of the Court. If by an erroneous interpretation of 
the statute the Court holds that it has no jurisdiction, the question would not 
operate as res judicata. Similarly, by an erroneous decision if the Court as- 
sumes jurisdiction which it does not possess under the statute, the question 
cannot operate as res judicata between the same parties, whether the cause of 
action in the subsequent litigation is the same or otherwise. The facts of the 
case before the Supreme Court were that the tenant made an application to 
the Court of the Civil Judge for determination of standard rént under s. 11 
of the Bombay Rents, Hotel and Lodging House Rates Control Act, 1947. 
This application was dismissed on the ground that the Act did not apply to 
open land let for constructing buildings, and this order was affirmed in re- 
vision. However, in view of another decision of this Court in Vinayak 

vy. Laxman Kashinath the tenant filed a fresh petition in the Court of Small 
Causes as the area was included within the limits of Greater Bombay. The 
trial Court rejected the application on the ground that the question whether 
the Act applied to the case was res judscata since it had been finally decided 
by the High Court between the same parties in respect of the same land in the 
earlier proceedings for fixation of standard rent. The decision of the High 
Court was challenged in appeal before the Supreme Court. The Supreme 
Court took the view thut the earlier decision did not operate as res judicata 
and a fresh application for fixation of standard rent was maintainable as the 
question relating to jurisdiction of the Court cannot be deemed to have been 
finally determined by an erroneous decision of the Court. 

In the instant case also the Agricultural Lands Tribunal refuses to exercise 
jurisdiction and powers under s. 32G on an erroneous interpretation of the 
provisions of the Act holding that it had no jurisdiction to take proceedings 
under s. 32G as respondent No. 1 was a widow on the tillers’ day. 

Reliance was placed by Mr. Paranjpe on a decision of this Court in Rajaram 
v. Central Bank of India. This decision far from supporting the contention of 
the petitioner supports the view that on the question of jurisdiction there can 
be no res judicata. In this connection, it would be worthwhile to refer to the 
following observations of Fawcett J. at page 895 of the report: 


‘Therefore, so far as any argument may be raised that in any case the judgment on a point 
of law cannot be res judicata, I hold that in a case like the present the principle of res judicata 
does apply, although there was an adjudication on a point of law. I fully realize the distinction 
between oases where an erroneous decision on @ point of law may be one which does not affect 
the Court’s jurisdiction and cases where the point of law is one which does affect it,...” 


3 [1956] Bom. 827, 5.c. 58 Bom. L.R. 592, 
B.L R.—10. 
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The position in law on the point raised can be summed up thus. Where the 
Agricultural Lands Tribunal or any other authority is empowered to deal with 
matters under the provisions of the statute passes an order refusing to act or 
exercise jurisdiction over the subject-matter on a mis-conception of the inter- 
pretation of the statutory provisions or otherwise, such an order passed by it 
refusing to exercise powers cannot operate as res judicata and fresh proceed- 
ings in respect of the same subject-matter is maintainable. There is no ques- 
tion of res judicata when the question of jurisdiction is involved, and the 
Authority is competent to start fresh proceedings on the assumption that it 
had Jurisdiction to proceed with the matter and pass the appropriate orders. 

In view of the above discussion, it is not possible to accept the contention 
of Mr. Paranjpe that the orders passed by the Agricultural Lands Tribunal 
on November 16, 1960 and the Revenue Tribunal on August 12, 1964 refusing 
to take proceedings under s. 32G in respect of the suit lands will operate as 
res judicata, and the fresh proceedings for fixation of the price under s. 32G 
at the instance of respondent No. 1 would be maintainable in law. In the view 
of the matter I am taking, it is not necessary to consider the other contention 
raised by Mr. Paranjpe regarding the powers of review which can be exercised 
by the Revenue Tribunal or the Agricultural Lands Tribunal. ; 

In the result, the Tribunal was right in quashing the orders passed by the 
two Authorities below and remanding the matter to the Agricultural Lands 
Tribunal for taking proceedings under s. 32G of the Act. 

Rule discharged. In the circumstances of the case, there shall be no order 
as to costs. 
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Rule discharged. 





Before Mr. Justice Vatdya and Mr. Justice Dudhia. 
DHONDIRAM NARAYAN BHALAVANIKAR 


Ve 
THE MAHARASHTRA STATE ELECTRICITY BOARD.” 


Maharashtra State Electricity Board’s Classification and Recruttmeni Regulations, 1961, Regula- 
tion 35 (1i)—Maharashira State Electricity Board Employees’ Service Regulations, 1962— 
Secretary of Board whether by clarification can alter Regulations—Klectricliy (Supply) Act, 
1948. 

Having regard to Regulation 35 (ii) of the Maharashtra State Electricity Board's 
Classification and Recruitment Regulations, 1961, which clearly laya down that a person 
appointed or promoted to a post shall pass the qualifying departmental examination eto, 
as prescribed from time to time within the prescribed time, failing which he shall be liable 
to be discharged or reverted, the Stete Electricity Board itself cannot, without changing 
the Regulations, alter the conditions of service by dispensing with that rule, unless it re- 
laxes conditions by a special resolution of the Board. The Regulations are definitely 
binding on the Secretary of the Board and all the employees and it is their duty to obey 
them. In such circumstances, it is neither possible nor legal for the Secretary of the 
Board to alter the Regulations by clarifications which are unauthorised. 

Maritime Electric Co. v. General Dairies, Ld. appliicd. 

Nilkanth Gajanan Mathurkar v. The Maharashira State Electricity Board,? Devendra- 
kumar Govindram Vyas v., Maharashtra State Electricity Board? and Purushotiam Laxnan 
Agnihotri v, Maharashtra State Electrictty Board,‘ referred to. 


*Decided, August 9, 1973, Special Civil 8 (1978) Special Civil Application No. 


Application No. 1800 of 1973. 

1 [1987] A.C. 610, [1987] 1 All E. R. 
748, P.C. 

2 (1971) Special Civil Application No. 
1218 of 1969 (with Special Civil Applications 
Nos. 1195, 1196, 1199 and 1212 of 1969), 


decided by Chitale and ae aaa JJ., 
on January 12, 1971 (Unrep.). 


2268 of 1972 (with Special Civil Applications 
Nos. 2269 and 2270 of 1972), decided by 
Vaidya and Dudhia JJ., on July 10, 1978 


: (Unrep.). 


4 (1972) Special Civil Application No, 
1829 of 1971, decided by Chandurkar and 
Dharmadhikari JJ., on November 28, 1972 


(Unrep.). 


1978.] DHONDIRAM U. M. S. E. BD. (A.C...) 147 


ONE Dhondiram Narayan Bhalavanikar (petitioner) joined the services of 
the respondent—Maharashtra State Electricity Board—as a meter reader on 
December 21, 1951. Services of the petitioner were governed by the Bombay 
Electricity Board Employees’ Service Regulations which. eame into force on 
November 6, 1954 and were framed under s. 79(c) of the Electricity (Supply) 
Act, 1948 and applied to his services till they were repealed by the Maharashtra 
State Electricity Board Employees’ Service Regulations (hereinafter referred 
to as ‘‘E.S.R.’’) which came into force in Western Maharashtra on August 
15, 1962 and in Marathwada area on October 1, 1962, and also by the Maha- 
rashtra State Electricity Board’s Classification and Recruitment Regulations, 
1961 (hereinafter referred to as ‘‘C,.R.R.’’). On September 14, 1953 the peti- 
tioner was promoted as a junior clerk. On January 14, 1959 he was further 
promoted as senior clerk. On January 28, 1960 he was promoted again as 
senior accounts clerk. On November 4, 1969 an office order was passed promot- 
ing among others the petitioner as divisional accountant, Civil Division Nasik 
No. IV ‘‘on purely temporary basis without prejudice to the seniority of 
others. . .if any’ This promotion was subject inter alia to the following 
condition, viz., (1) the above promotions shall be effective from the date of 
taking over charge.. .in pursuance of this order and will last for a period not 
exceeding four months or till alternative arrangements to fill in these posts 
are made, whichever is earlier.” The petitioner took charge and was acting as 
a divisional auditor from January 27, 1970. On May 28, 1973, however, the 
petitioner was served with an order issued by the Deputy Establishment Officer 
of the respondent Board, which, tnter alia, stated: _ 


“Shri D, N. Bhalavanikar, Offg.D. A. working at O & M Rural Dn. Kolhapur who was pro- 
moted on purely temporary basis without prejudice to seniority and claim of others and who 
has not passed the Higher Accounts Exam. as required under G.O. 7 dt. 3.8.1962 is hereby 
reverted as A.A, and posted at P.R.C. Poona vice Shri M, D. Datar, Offg. A.A. promoted.” 


The petitioner challenged the validity of the order dated May 28, 1973, and 
prayed for a writ under art. 226 of the Constitution of India to quash the 
order alleging, inter alta, that the petitioner was entitled to the status of a per- 
manent employee of the respondent-Board, having regard to the contents of 
General Order No. 7 dated August 3, 1962 issued by the Secretary of the res- 
pondent-Board and the glarification made by the Secretary on December 16, 
1962, in which the Secretary stated inter ala as follows: 


(5) It is true that passing of the prescribed departmental examination is a factor to be 
considered by the competent authority when declaring that an employee has completed the 
probation period satisfactorily. Howcver, your attention is invited to the General Standing 
Order 110 relating to the employees who have been promoted to a higher post before passing the 
prescribed qualifying examination and has been holding the higher post for more than one year, 
need not be reverted nor need his increments be withheld, but he would not be considered eli- 
gible to further promotion without passing examination. In view of this, there is no necessity 
in such cases of either declaring that the period of probation has been completed satisfactorily 
or of issuing any confirmation order. In their case, simply the status-quo remains. ‘There is 
no problem nor any urge of any particular action in their case.” 


The petitioner, inter alsa, urged that in any event if a chance was given to 
him, he could pass the said examination and he should not be penalised merely 
because he acted on the instructions contained in the Secretary’s letter dated 
December 16, 1962 and further that in view of the said instructions the res- 
pondent-Board was estopped from ignoring the said instructions. 


Dr. B.S, Kulkarni, for the petitioner. 
T.R. Andhyarujina, instructed by Tattle & Co., for the respondent. 


Vaya J. [His Lordship, after dealing with various points urged on behalf 
of the petitioner, proceeded.] The last argument by Dr. Kulkarni based on the 
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decision of the Supreme Court in Unton v, Indo-Afghan Agencies! and in 
Century Spinning Co. v. Municipal Counctl? is also without substance because 
in the present case the respondent-Board, which alone is the authority empowered 
by the statute to regulate the services of its employees, had at no time autho- 
rised the Secretary to interpret the regulations or to dispense with the condi- 
tions for promotions by way of passing examinations. At no time the Board 
made any representation or held out any promises to the petitioner. It is un- 
necessary, therefore, to go into the controversial position in law with regard 
to waiver and estoppel against a public authority. However, it may be useful 
to note here what is stated in the 4th edn. of Halsbury’s Laws of England, 
vol. I in para. 24 (p. 26): 


“Waiver and estoppel. It is a general prinoiple of law that an excess of statutory power 
cannot be validated by acquiescence in or failure to object to the excess, or by the operation 
of an estoppel. Hence it is possible for a public authority to plead the invalidity of its own 
conduct. Nevertheless, circumstances may arise in which an assurance or representation of 
fact giverby a public body or one of its officers to another person and relied on by that person 
will be held to preclude the body in question from denying its validity, or indeed its binding 
force, although offered otherwise than in a manner or form prescribed by law. The reported 
cases In which this exception to the general rule has been propounded involve special elements 
of hardship to individuals, and the relationship between the rule and the exception is unde- 
termined.” 


In the foot notes to that paragraph the principles laid down by Lord Justice 
Denning in Robertson v. Minster of Penstons,’ and the sa oe tuene case law are 
discussed and commented and in the end it is stated (p. 27): 


“There appear to be two conflicting lines of decisions, which have yet to be harmonised 
or clarified. In any event a public authority cannot be estopped by its own or its officers’ 
conduct from carrying out a public duty : see e. g. Maritime Electric Co. v. General Dairies, Ld.’ 


It was argued by Dr. Kulkarni that whatever be the law as stated by Halsbury 
and laid down by the English Courts, the Supreme Court in Century Spinning 
Co. v. Municipal Council considered the House of Lords’ decision in Falmouth 
Boat Construction v. Howell and reiterated its decision in Unton v. Indo- 
Afghan Agencies and laid down (p. 859): 


“Public bodies are as much bound as private individuals to carry out representations of 
facts and piomises made by them, relying on which other persons have altered their position 
to their prejudice. The obligation arising ageinst an individual out of his representation 
amounting to a promise may be enforced ex contractu by a person who acts upon the promise: 
when the law requires that a contract enforceable at law against a public body shell bein certain 
form or be executed in the manner prescribed by statute, the obligation may be if the contract 
be not in that form be enforced against it in appropriate cases in equity”. 


Relying on these observations Dr. Kulkarni argued that equity demanded that 
the petitioner, who acted on the view of the Secretary, the highest officer of the 
Board, should not be made to suffer. 


It is difficult to appreciate this argument. It is not stated in the petition 
that the petitioner did not appear for the examinations acting on the clarifi- 
cation contained in the letter of the Seeretary. That letter, as stated above, 
was not addressed to the petitioner. Dr. Kulkarni relies on an endorsement 
below the letter which says ‘‘Copies to: The Dy. C.E.M.S.E.B., Nagpur. All 
eoncerned’’, and submits that ‘‘All concerned” would include the petitioner. 
It is again difficult to understand how a letter addressed by the Secretary from 
Bombay to the Executive Engineer at Nagpur and endorsed to the Dy. C.B., 
M.S.H.B., Nagpur and all concerned would include the petitioner, who was 
not concerned with it. Mr. Andhyarujina, therefore, rightly submitted that 


1 [1968] 2 S.C.R. 866. 4 [1987] A. C. 610, [1987] 1 All E.R. 
2 11970] 8 S.C.R. 854, s.c. 78 Bom. L.R. 748; P 
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having regard to the fact that the petitioner himself was promoted as Divisional 
Auditor with efect from January 27, 1970 on which day he took charge, he 
cannot say that he acted on certain representations made by the Secretary. 

' Apart from this, as stated above, the representations made by the Secretary 
cannot be said to be the representations made by the Board. Every employee 
of the Board must know that he is governed by the regulations framed by the 
Board relating to his services. It may be that he is bound to carry out the 
instructions of the Secretary as the highest administrative officer, but he can- 
not base any rights on an erroneous opinion expressed by such Secretary. 

Moreover, having regard to the regulations framed by the Board, viz. O.R.R. 
85(ii) which clearly lays down that a person appointed or promoted to a post 
shall pass the qualifying departmental examination, Regional Language Hxa- 
mination and/or Hindi Examination as have been prescribed from time to time, 
within the preseribed period failing which he shall be liable to be discharged 
or reverted, the Board itself could not, without changing the regulations, alter 
the conditions of service by dispensing with that rule, unless it relaxed the 
conditions by a special resolution of the Board. In such circumstances it was 
not possible or legal for the Secretary to make a representation without a, deci- 
sion of the Board. 

It may be useful in this connection to refer to the decision of the Privy Coun- 
cil in Maritime Electric Co. v, General Dairies, Ld. In that case the appellant- 
Company generated and supplied electrical power in the City of Fredericton, 
New Brunswick. It was a Company governed by the Publie Utilities Act, 1927 
of New Brunswick. Under that Act it was under a statutory duty to furnish 
reasonably adequate service and facilities and was strictly limited in accordance 
with filed schedules open to public inspection, as to the rates, tolls and charges 
which it could make and exact. The respondents, who carried on a dairy busi~ 
ness in Fredericton, bought from the appellant-Company electric energy which 
they used in the manufacture of butter, ice-cream and other milk products. To 
arrive at the ‘correct amount of electric energy supplied it was necessary to 
multiply the meter dial reading by ten, but owing to a mistake on the part of 
the appellant-Company that was not done over a period of 28 months, with the 
result that during that time the respondents were charged with only 1/10th of 
the electric energy supplied to them. On a claim by the appellant-Company 
to recover the balance 9/10ths, it was held by the Privy Council that the Com- 
pany was not estopped from recovering the sum claimed. 

The duty imposed by the Public Utilities Act on the appellant-Company to 
charge, and on the respondents to pay, at scheduled rates, for all’ the electric 
current supplied by the one and used by the other could not be defeated or 
avoided by a mere mistake in the computation of accounts. The relevant sece- 
tions of the Act were held to be enacted for the benefit of a section of the pub- 
lic, and in such a case where the statute imposed a duty of a positive kind it 
was not open to the respondents to set up an estoppel to prevent it. It was 
further laid down that: 


**An estoppel is only & rule of evidence, and could not avail to release the appellants from 
an obligation to obey the statute, nor could it enable the respondents to escape from the statu- 
tory obligation to pay at the scheduled rates. The duty of each party was to obey the law.” 


Lord Maugham observed in the judgment of the Privy Council (p. 619): 


“t... The specific question for determination here is, can the duty so cast by statute upon 
both parties to this action; be defeated or avoided by a mere mistake in the computation of 
accounts ? 

In the view of their Lordships the answer to this question in the case of sucha statute as 
is now under consideration must be in the negative. The sections of the Public Utilities Act 
which ere here in question are sections enacted for the benefit ofa section of the public, that 
is, on grounds of publio policy in a general sense. In such a case—and their Lordships do not 
propose to express any opinion as to statutes which are not within this category—where, as 
here, the statute imposes a duty of a positive kind, not avoidable by the performance of any 
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formality, for the doing of the very act which the plaintiff seeks to do, itis not open to the de- 
fendant to set up an estoppel to prevent it. This conclusion must follow from the cirowmstance 
that an estoppel is only a rule of evidence which under certain special circumstances can be in- 
voked by a party to an action; it cannot therefore availin such a case to release the plaintiff from 
an Obligation to obey such a statute, nor can it enable the defendant to escape from a statutory 
obligation of such a kind on his part. It is immaterial whether the obligation is onerous or other- 
wise to the party suing. The duty of each party is to obey the law. To hold, asthe Supreme 
Court has done, that in such a case estoppel is not precluded, sincc, if it is admitted, the statute 
is not evaded, appears to their Lordships, with respect, to approach the problem from the wrong 
direction; the Court should first of all determine the nature of the obligation imposed by the statute, 
and then consider whether the admission of an estoppel would nullify the statutory provision.” 


With respect, we think that these principles will apply to the facts of this 
ease. The statute has vested the power to regulate the employment of the 
employees of the Board in the Board itself and not in the Secretary. The 
Board has framed E.S.Rs. and C.C.Rs, for maintaining the entire administra- 
tive set up of the Maharashtra State Electricity Board so that the Board could 
discharge its functions efficiently and in the public interest by maintaining 
regular and proper supply of electricity for consumers and industries all over 
the State. The regulations are enacted with a view to maintain efficiency. The 
regulations are binding on the Board till they are altered by the - Board. 
The regulations are definitely binding on the Secretary and all the 
employees including the petitioner. It is the duty of the petitioner and the 
Secretary to obey the regulations. They cannot alter the regulations by clari- 
fications which are unauthorised. 


Any other interpretation on the basis of an equitable estoppel founded on 
some letters or remarks of the Secretary would nullify all these statutory regu- 
lations. What the petitioner has done, even assuming that he continued in 
service on the supposition that the Secretary’s remarks were binding on him, 
would be contrary to the regulations and he cannot, therefore, claim any right 
contrary to the regulations. In that very case the Privy Council quoted the 
following words of Lord Atkin (p. 622): 


“ ‘Whatever the principle may be’ [referring to a contention as regards approbation and re- 
probation], ‘it appears to me that it does not apply to this case, for it seems to me well established 
that it is impossible in law for a person to allege any kird of principle which precludes him from 
alleging the invalidity of that which the statute has, on grounds of general public policy, cractcd 
shall be Invalid.’ ” 


To allow the Secretary’s remarks to prevail over the regulations would render 
the Act, the rules and the regulations nugatory in this case. 


Our conclusions derive some support from the decision of Chitale and Desh- 
pande JJ. in Nilkanth Gajanan Mathurkar v. The Maharashtra State Electri- 
chy Board’ where it was laid down that the petitioner in that case, who was 
promoted to officiate as Deputy Executive Engineer ‘‘without prejudice to the 
seniority and claims of others’’ ‘‘on purely temporary basis till he was selected 
on regular basis or till alternative arrangement to post á regular Deputy Exe- 
cutive Engineer was made’’, did not acquire the status of a permanent servant 
under Regulations 9, 10 and 11 of the E.S.R. because Regulations came into 
play only when promotion was made on probation. The reason given in the 
said judgment is already quoted above. It was also stated in the said judgment: 


**... The word ‘probationer’ has been defined in clause (25) of Regulation 9 of the Service 
Regulations, while the word ‘officiate’ has been defined in clause (20) thercof. It is enough to 
note that rule framing authorities themselves contemplated officiating, differently from the 
capacity of a probationer. Regulation 19 of the ‘Classification and Recruitment Regulations’ 
provide for the appointments and promotions. The said Regulation 19 contemplates such pro- 

6 (1971) Special Civil ri ra No. deoided by Chitale and Deshpande JJ., on 


1213 of 1969 (with Special Civil Applications January 12, 1971.(Unrep.). 
Nos, 1195, 1196, 1199 and 1212 of 1969), 
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motions and appointments by the Competent Authorities only on the recommendations of the 
competent Selection Committee. It is common ground that the petitioner has never been selec- 
ted by any such competent Selection Committee. It is thus clear that the petitioner was never 
promoted by the competent Selection Committee and as such his promotion by way of probation, 
a8 contemplated under Regulation 11 of the Service Regulations, has never taken place.” 


The same reasoning would apply to the facts of the present case also. 


‘Similarly in Devendrakumar Govindram Vyas v. Maharashtra State Elec- 
tricity Board,’ where reliance was placed on certain affidavit filed by the Chief 
Engineer of the Board, we laid down as follows: 


‘*,..When there is nothing in the Regulations, which made permanent the services of the 
petitioners ‘subject to further orders and subject to selection by the Selection Committee’, it is 
not open to the petitioner to rely on the affidavit filed by the Chief Engineer of the Board as it 
cannot substitute the Regulations which have to be framed by the Board under seotion 79 (a) 
of the Act. The Board is a Statutory Board and must be governed by the Rules of Law and not 
by the wishes or assurances or oral directions of some officer or some Chairman. The petitioners 
cannot, therefore, rely on any such things. Such things would not entitle them to the right to 
continue in service, or to challenge the bona fides of the deoision of the Selection Committee re- 
jecting them or selecting others.” ` 


Even in Purushottam Laaman Agnihotri v. Maharashtra State Electricity 
Board® G.O. No. 7 was held to be valid and the examinations were held to be 
compulsory before promotion under that General Order. 


For the above reasons the petition fails. Rule discharged. In the circum- 
stances of the case there shall be no order as to costs. ~ 


F i Rule discharged. 





Before Mr. Justice Naik. 
RAMCHANDRA NARAYAN UTTARKAR 


l v. 
KESHAV PANDURANG JOSHI.* 
Provincial Insolvency Act (V of 1920), Secs. 53, 4 —Transferors, ihough son and wife of insolvent 
are not themselves adjudged insolvenis—Transfer by such persons whether can be annulled 
under 3. 53—-Whether such transfer can be annulled by recourse to 8. 4. 


The provisions of s. 58 of the Provincial Insolvency Act, 1920, can be availed of only 
if the transferor is adjudged insolvent. Where, therefore, the transferors, the son and 
wife of the insolvent, were not adjudged ingolvents, it was held that the provisions of s, 58 
of the Act could not be availed of in such a case for annulling the transfer. 


Sudha v. F. Nanakchand Daulatram! and Ponnammai Ammal v. Off. Receiver, Tinne- 
velly?, relied upon. 


As the provisions of s. 4 of the Provincial Insolvency Act are subject to the provisions 
of the Act — and s. 58 is one such provision — the Court can have no power to annul such 
a transfer even by taking recourse to 8. 4. 


_ Tue facts appear in the judgment. 


M.S. Nargetkar, for the appellants. 
N.K. Iyer, for respondents Nos. 1, 3 to 10. 


7 (1978) Special Civil Application No. No. 178 of 1970, from the decision of R. K. 
2268 of 1972 (with Speoial Civil Applications Joshi, District Judge, Poona, in Civil Appeal 
Nos, 2269 and 2270 of 1972), decided by No, 887 of 1968, confirming the order passed 
Vaidya and Dudhia JJ., on July 10, 1973 by M. K. Chhatre, Joint Civil Judge, Senior 
(Unrep.). Division, Poona, in Insolvency Petition No. 

8 (1972) Special Civil ee No. 1829 88 of 1960. 
of 1971, decided by Chandurkar and Dharma- 1 [1925] A. I. R. Lah. 295, 
dhikari JJ., on November 28, 1972 (Unrep.). 2 {1927] A. I. R. Mad. 58. 

* Decided, Decembsr 4, 1973. Second Appeal 
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Nar J. This appeal raises an important question of law about the scope 
of the provisions: of s. 58 of the Provincial Insolvency Act, 1920. 

It arises thus: One Narayan Ramaswamy Uttarkar, respondent No. 2 being 
heavily indebted and the créditors having started taking action against him, 
purported to transfer a house situated at Kirkee in favour of his wife Shanta- 
bai and son Ramchandra, appellants Nos. 2 and 1 respectively, by what is 
styled as a release deed, exh. 208 dated September 19, 1960. Subsequently 
Shantabai and Ramchandra in turn purported to alienate the entire house to 
Ranoji Narayan Ghanate, a young man aged 26 for a sum of Rs. 25,000 by 
sale-deed, exh. 209 dated November 2, 1960. Thereafter by a deed of assign- 
ment, exh. 210 dated December 10, 1960, Narayan, his wife and son and the 
three brothers of Narayan together purported to assign their right to recover 
the arrears of rent of the said house from 1954 to 1960 for Rs. 4,000 in favour 
of Ranoji and that assignment deed is dated December 10, 1960. Thereafter, 
it appears that the creditors filed an application on December 12, 1960 for 
adjudicating Narayan as an insolvent. It may be mentioned that the aliena- 
tions which are just referred to, were relied upon as an act of insolvency in 
the said ‘proceedings. Narayan was adjudicated an insolvent on June 4, 
1963. One Mr. Joshi, an advocate being appointed as a receiver, on June 
15, 1963, he filed an application exh. 142, under s. 4 read with s. 53 of the 
Provincial Insolvency Act, 1920—hereinafter referred to as the Act of 1920, 
for annulment of the said transactions. It was contended that the release deed, 
exh. 208 and the sale-deed of the house, exh. 209 and the deed of assignment 
of the arrears of rent, exh. 210 were all sham transactions intended to defeat 
and delay the creditors. 

The application was resisted by all the three opponents viz., the present 
appellants, After considering the evidence led in the case, the learned Civil 
Judge repelled the contentions of the appellants and having upheld the con- 
tentions of the receiver, passed an order declaring all the impeached transfers 
as null and void and not binding on the receiver. 

Agegrieved by that order, the appellants preferred appeal No. 387 of 1968 
in the District Court at. Poona. The learned District Judge substantially 
agreed with the findings of the learned Civil Judge and dismissed the appeal. 

Aggrieved by that judgment and order, the original opponents have pre- 
ferred this second appeal. 

Mr. Nargolkar, learned advocate for the appellants, has assailed the judg- 
ments of the Courts below by contending that s. 53 of the Act of 1920, could 
be availed of only if the transferor is adjudged insolvent, and since in this 
case the transferors of. Ranoji Narayan Ghanate are not adjudged insolvents, 
the Courts below were in error in setting aside the sale-deed exh. 209, in favour 
of appellant No. 3, by relying on the provisions of s. 53 of the Act of 1920. 

Section 53, which deals with avoidance of voluntary transfer, is to this 
effect : 

“Any transfer of property not being a transfer made before and in consideration of marriage 
or made in favour of a purchaser or Incumbrancer in good faith and for valuable consideration 
shall, if ths transferor is adjudged insolvent on a petition presented within two years after the 
date of the transfer, be voidable as against the receiver and may be annulled by the Court.” 
(Italics supplied). 

It would, therefore, appear on a perusal of s. 53 that there is considerable 
force in the submission of Mr. Nargolkar. It is only if the transferor is ad- 
judged insolvent, that the said provisions could be availed of. In the instant 
case, it is nobody’ s case that Ramchandra and Shantabai, the son and wife 
respectively of the insolvent Narayan who are the transferors of Ranoji Gha- 
nate, appellant No. 3, are adjudged insolvents. That being the position, it 
would appear that s. 53 of the Act of 1920, cannot be availed of for annulling 
the transfer effected, : by Ramchandra and Shantabai i in favour of Banos by the 
sale-deed exh. 209.” 
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In this connection my attention is invited to the decision of a Division 
Bench of the Lahore High Court reported in Sudha v.-F. Nanakchand Daulat- 
ram, concerning the interpretation of s. 36 of the Provincial Insolvency Act 
of 1907. That section is in identical terms with s. 53 of the Act of 1920, 
barring the fact that whereas under s. 36 of the old Act, the transaction was 
void, it is now made voidable under s. 53. In that case one Arura gifted 
a land to his sons Sher Singh and Chasita on February 10, 1916. The sons 
sold half share out of that land to one Sudha on July 16, 1916. An applica- 
tion for adjudicating Arura as an insolvent was made on March 22, 1916 and 
he was adjudicated an insolvent on May 25, 1917. On March 23, 1918, Arura 
and his son Sher Singh appeared in Court and made a statement to the effect 
that the gift might be cancelled. The gift was cancelled on the same day. A 
notice was subsequently issued to the transferee Sudha and on December 10, 
1921 when he appeared in Court the sale to him was annulled by the insolvency 
Court. Sudha having preferred an appeal one of the contentions which was 
raised was that s. 36 of the Provincial Insolvency Act, 1907 gives no power 
to the Court to cancel a transfer made by a transferee of the insolvent. Deal- 
ing with that contention the Court observed (p. 295): 


‘* At (section 86 of the Provincial Insolvency Act of 1907) clearly laya down that if the 
transferee was adjudged insolvent aftcr the date of transfer the transfer shall be void and may 
be annulled by the Court. The person who made the transfer in Sudha’s favour has not been 
adjudged insolvent and therefore the section does not in terms apply.” 


Since the contention for the appellant Sudha prevailed with the Division 
Bench, the appeal was allowed and the order annulling the sale in favour of 
Sudha was set aside. 

The view of the Lahore High Court in Sudha’s case was approved by a 
Division Bench of the Madras High Court reported in Ponnammai Ammal v. 
Off. Recewer, Tinnevelly2 In that case, however, the Court was interpret- 
ing the provisions of s. 53 of the Act of 1920 with which we are concerned 
in the instant case. Dealing with the scope of that section, the Court ob- 
served (p. 58): 


"A legal point as to the scope of S. 58, Provincial feen Act of 1920, has been 
taken before us, viz., that under it the Official Receiver is not at liberty to attack a transfer 
from a transferee of the insolvent. The language of the section favours this view sinoe it is the 
‘transferor’ who is the insolvent. This view is supported by a ruling reported in Sudha v. F. 
Nanakchand Daulatram, and the ruling of Oldfield, J., in Jagannatha Ayyangar v. Narayana 
Ayyangar®”, i 
I am in respectful agreement with the observations of the Lahore and Madras 
High Courts. If that is so, it would appear, that having regard to the limit- 
ed scope of s. 53 of the Provincial Insolvency Act, 1920, the special Court 
under the Insolvency Act, could not annul the transfer evidenced by the sale- 
Vip exh, 209, executed by appellants Nos. 1 and 2 in favour of appellant 

0. 3. 

It was, however, argued by Mr. Iyer, learned advocate for respondents 
Nos. 1 and 3 to 10 that while no doubt under s. 53, the Court could not annul 
a transfer effected from a transferee from the insolvent, under s. 4 of the 
Act of 1920, the Court has wide powers to annul even such transfers. I am 
not impressed with this submission of Mr. Iyer for the simple reason that 
as the wording of s. 4(/) itself shows, the power of the Court to decide all 
questions arising in insolvency referred to therein are subject to the provi- 
sions of the Act. For ready reference I may set out s. 4(/), on which Mr. Iyer 
wants to rely: 

“4. (I) Subject to the provisions of this Act, the Court shall have full power to decide 
all questions whether of title or priority, or of any nature whatsoever, and whether involving 


1 piss A. I. R. Lah. 298. 8 (1918) 52 I. C. 761, 
3 [1927] A. L R. Mad. 58. 
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matters of law or of fact, which may arise in any case of insolvency coming within the cogni- 
zance of the Court, or which the Court may deem it expedient or necessary to decide for the 


purpose of doing complete justice or making a complete distribution of property in any such 
case,” 


It is thus clear that s. 4 itself is subject to the provisions of the Act and 
since 8. 53 is a provision of the Act, it would appear that there is no force 
in the submission of Mr. Iyer that notwithstanding the fact that the transfer 
in favour of appellant No. 3 cannot be annulled in view of the provisions 
of s. 53, the Court could still have the power to annul the same under the 


provisions of s. 4. 


As regards the deed of assignment, exh. 210, dated December 10, 1960, in 
respect of arrears of rent of the house from 1954 to 1960, in favour of Ranoji, 
appellant No. 3, since that document is executed tiot only by Narayan, the 
insolvent, but also by the wife and son and two other brothers who are not 
adjudged insolvents, that also cannot be annulled under s. 53 of the Act of 1920. 

In the result, the appeal succeeds. The orders passed by the Courts below 
are set aside. There shall be no order as to costs in the circumstances of the 
case. 


Appeal allowed.. 


CRIMINAL REVISION. 


Before Mr. Justice Bhole. 
SHANKAR MUNAJI KUTRE v. THE STATE OF MAHARASHTRA.* 
Motor Car (Distribution and Sale) Control Order, 1959, Clause 5 — “Area in which'he is Te- 
sident” in clause 5, meaning of— Motor Vehicles Act (IV of 1939), Secs. 22, 123—Industries 
(Development and Regulation) Act (LXV of 1961), Secs. 24, 34A. 


Having regard to the purpose of equitable distribution of motor cars to as many persons, 
residents of different parts of the State, as possible envisaged in Motor Car (Distribution 
and Sale) Control Order, 1959, a casual stay for the purpose of business, which is nothing 
short of fly. ng visit, cannot be construed as residence for the purpose of clause 5 of 
Order, 2 : 

The State of Maharashtra v. Chandrakant Balwant Magdum,1 distinguished. 

The meaning of the word “residence”, in the ultimate analysis, will depend upon the 

context and the purpose with which a person stays at a particular place. j ' 


THe facts appear in the judgment. 


R. W. Adik, for the petitioner-original accused. 
B.D. Kamble, Assistant Government Pleader, for the State. 


BHOLE J. This is an application in revision against the order in appeal 
passed by the learned Additional Sessions Judge, Ratnagiri, who after partly 
allowing the appeal filed by the accused set aside the order of conviction and 
sentence under s. 22 of the Motor Vehicles Act passed by the trial Court but 
confirmed the order of conviction under Clause 5 of the Motor Car (Distri- 
bution and Sale) Control Order, 1959. 

The complainant in this case is the Motor Vehicles Inspector, Ratnagiri and 
the accused a resident of Belgaum in the State of Mysore who represented 
himself to be a resident of village Kudal in Ratnagiri district for the purpose 
of getting an order for a fiat motor car from M/s. Streamline Motors, Sawant- 
wadi. The case of the complainant is that the accused has in this way man- 

*Dectded, January 30,1974. CriminalRe- decided by S. K. Desai J. on September 15, 


vision Application No. 728 of 1973. 1978 (Unrep.). ; 
1 (1978) Criminal Appeal No. 188 of 1973, 
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ouvred to get a car and took delivery of it on November 26, 1971. When he 
took the car for registration at Sawantwadi, his car was not registered because 
the Motor Vehicles Inspector after verifying the correctness of the parti- 
culars given by him in the application for registration found them to be in- 
correct. The accused therefore was prosecuted for offences punishable under 
ss, 24 and 24A of the Industries (Development and Regulation) Act as well as 
under s. 22 read with s. 123 of the Motor Vehicles Act and also under Clause 5 
of the Motor Car (Distribution and Sale) Control Order, 1959.. 

The accused denied having committed the offences and said that he did 
come from Belgaum and that his shop was also there but it was run by his sons. 
He has also started business of transport as well as of carrying manures to the 
district of Ratnagiri and that although his wife and children live at Belgaum, 
he resides at Kudal for the purpose of business. The learned Magistrate after 
scrutinizing evidence led by the prosecution found that the accused made a false 
statement of particulars in his application for booking a Fiat car in contraven- 
tion of Clause 5 of the Motor Car (Distributoin and Sale) Control Order. He 
was also found guilty of other offences and therefore he was convicted. This 
order of conviction was challenged by the accused and the learned Additional] 
Sessions Judge, Ratnagiri who heard the appeal only agreed with the finding 
of the trial Court that the accused was not a resident of the area of which M/s. 
Streamline Motors, Sawantwadi were the agents but disagreed with the other 
findings. Accordingly, therefore, he only confirmed the order of conviction and 
sentence passed against the accused under Clause 5 of the Motor Car (Distri- 
bution and Sale) Control Order, 1959. This order, therefore, is now challenged 
here. The point that arises here for consideration is whether the order passed 
by the learned Additional Sessions Judge is according to law. 

Clause 5(1) of the Motor Car (Distribution and Sale) Control Order is as fol- 
lows: 

“5. (1) Every person desirous of purchasing a motor car shall apply to the dealer of the 
area in which he is resident in the form set out in Schedule II. The sub-clause (2) requires the 
applicant to furnish along with the application a Post Office savings Bank Pass Book evidenc- 
ing that he has opened a security Deposit account for a sum not less than Rs. 2000/-”. 


It is clear from the evidence that the accused -was desirous of purchasing a 
motor car and that he did apply to the dealer of the area in which he was a 
resident. He had also given his full name as well as his address within the 
area in which he is a resident. Both the Courts found as a finding of fact that 
all that can be said was that during the accused’s business trips in the taluka 
of Kudal he was visiting Kudal and probably boarded with one Bhat, who was 
helping him in business. The point, therefore, that arises here for considera- 
tron is whether such flying trips for business can be said to represent that he 
was a resident of that area. The term ‘‘in which he is a resident’’ in Clause 5 
might be construed as including both permanent and temporary residence. A 
person ordinarily and reasonably can also be said to reside at a place if he by 
chance makes that place his permanent residence or temporary residence. The 
meaning of the word ‘‘residence” in the ultimate analysis would depend upon 
the context and the purpose with which the person stays at a particular place. 
All that can be said of the accused is that he was going for the purpose of his 
business to Kudal and staying casually at somebody’s place. They were all 
flying trips and in my view both the Courts below have rightly held that such 
flying trips for the purpose of business only cannot be said to mean perma- 
nent or temporary residence. l 

After all Motor Car (Distribution and Sale) Control Order was promulgated. 
for purposes of equitable distribution of motor cars and of their availability by 
fair supplies to as many persons as possible. The purpose, therefore, was to 
make cars available throughout the State to the residents of different parts. 
The other purposes appear to be that persons in a particular area should not 
corner cars for themselves and that persons in other areas should not be deprived 
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of amenity of having cars. If that is the purpose, then it is only for this pur- 
pose that persons desirous of purchasing cars have to apply to dealer of the 
area of which they are residents in a prescribed form. They have to give in 
thè prescribed form not only the full name but also the address in the area. 
In so far as the facts and circumstances of our case are concerned, the accused 
was casually staying at Kudal for purposes of his: business and his stay was 
nothing short of flying visits. 


Mr. Adik for the accused invites my attention to The State of Maharashtra 
v. Chandrakant Balwant Magdum' decided by my learned brother 8.K. Desai 
J. ‘and: ‘relies on it. There the case of a doctor who was regularly visiting 
Chiplun on Saturdays and Sundays was considered. The doctor had conten- 
ded that that was a place of his business. He was visiting it regularly on 
Saturdays and Sundays. He had a number of patients there to treat. He 
had also‘ his ration card and other documents’ to establish the fact of his re- 
sidence there. The facts and circumstances of our case cannot be compared 
with the facts and circumstances obtaining in that case. We are here con- 
cerned with the accused who was moving from place to place including Kudal 
on his flying trips for business. I do not think that the conclusion drawn in 
an ease by my learned brother S.K. Desai' J. would be of any use to Mr. 
Adik here: 


T therefore, confirm the order passed by the learned Additional Sessions 
Judge and reject this application. 

Rule’ discharged. ie 

, } Rule discharg ed, 


APPELLATE CIVIL. 


Before Mr. Justice Vimadalsal. ° 
GOVINDBHAI APPAJI BHATE v. ARUNA GAJANAN BHATE.* 


Civil Procedure Code (V of 1908), Secs. 94 (e), 151, 2 (16), O. XL, R. 1 (d)—Sutt for dissolution 
of parinership firm and other ancillary relisfs—Pending suit, Judge ordering sals of property 
and partial distribution thereof—Whether order of Judge justifiable under s. 94 (e) or 8. 161 
of Code—Indian Partnership Act (IX of 193%), Sec. 47. 

Under the residuary cl. {e) of s. 94 of the Code of Civil Procedure, 1908, the Court can 
grant interlocutory relief other than the types of reliefs specified in the earlier cls. (a) to (d) 
of that section only if there is any provision for it, either in the Rules contained in the 

_ First, Schedule or framed under Part X. of the Code, which prescribes the granting of such 
relief. 
' — Manohar Lal v. Seth Hiralal,! explained. 

Where, pending the dispôsal of s suit for dissolution of a partnership firm and ancillary 
reliefs, the Judge orders sale of the property and partial distribution thereof, which affects 
the substantive rights of the parties in regard to the property in question as well as in 
regard to the sale proceeds thereof, that order cannot be held justified as being one. made 
in the exercise of the inherent powers of the Court unders, 151 of the Code of Ctvil Procedure. 

Padam Sen v. State of U-P.,? relied on.’ 
Lindley on Partnership, 18th edn., pp. 566-567, discussed. 


Tue facts appear in the judgment. 


M.V. Paranjpe, with A.V. Vishwanath, instructed by Hooseini Doctor & 
Co., for the appellants, 
E.H. Parsurampurta, for the respondents. 
1 (1978) Criminal Appeal No. 188 of order No. 227 of 1971. 
1978, decided by S. K. Desai J., onSeptember . 1, [1962] ALR. 8.C. 527 
18, 1978 (Unrep.). 2 [1961] A.LR. 8.C. 218 
*Dectded , Per y 7, 1973. Appeal from ` “°° 
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VIMADALAL J. This is an appeal by the original plaintiffs from an order 
passed by Mr. Kirtikar, Judge of the Bombay City Civil Court, on June 10, 1971, 
making the defendants’ Notice of motion dated May 28, 1971 absolute in terms 
of prayers (a) and (b) thereof, and further directing the Registrar to make 
disbursements towards items Nos. 1, 2 and 3 of Annexture B to the notice of 
motion. It may be mentioned that the learned Judge directed the Registrar to 
_ retain the balance of the amount and adjourned the notice of motion m, respect 
of prayer (b), in so far as it concerned items Nos. 4 to 9 of the said Annexture 
B, to a later date. The rest of the motion thereafter came up before Judge 
Guttal of the same Court, who, by his order dated January 21, 1972, directed 
disbursements to be made by the Registrar out of the amount lying with him to- 
words the claims mentioned. in ites Nos. 4, 5, 6, 7, 8 and 9 of Annexture B 
to the notice of motion. It may, however, be mentioned that disbursements 
have actually been made by the Registrar only towards items Nos. 4, 5 and 
part of 6 of the said Annexture B and the remaining items remained unpaid be- 
cause the amount in his hands was insufficient to pay the same. 


The short facts necessary for the purpose of this appeal are that according 
to the plaintiffs, they carried on business in partnership jointly with the de- 
fendants in the name and style of the New Swastik Land Development Cor- 
poration under a partnership deed dated’ October 15, 1963, a copy of which is 
Annexture A to the plaint. In the plaint, it is submitted that the said part- 
nership is a partnership at will and that the same has been dissolved as from 
August 12, 1970, being the date mentioned in the plaintiffs’ advocate’s letter 
of that date. The plaintiffs have, therefore, filed the present suit for a dec- 
laration that the said firm stands dissolved as from that date, that it be de- 
elared that the plaintiffs have 32 per cent. share in the profits and assets of the 
said firm, and for other ancillary reliefs which are usual in a partnership 
action. After the suit was filed, the defendants took out the notice of motion, 
out of which the present appeal ‘arises, in which they sought several reliefs. 
The first two of those reliefs, which were granted by the order under appeal 
were that the plaintiffs be directed to execute, along with the defendants, a 
conveyance and all other documents that may be required to complete the 
sales of the properties in favour of the President of India and in favour of 
Sreyas Land Development Corporation, and that in the event of the plaintiffs’ 
failing to sign those documents the Registrar of the City Civil Court, Bombay, 
be authorised to direct an officer to sign the same. One of the other reliefs 
which was partially granted by the order under appeal was that out of the 
amount in his hands, the Registrar be directed to make disbursements towards 
the items specified in Annexture B to the notice of motion. It was on that 
notice of motion that the order under appeal was passed by Judge Kirtikar 
on June 10, 1971 in terms already stated above. 


It has been contended by Mr. Paranjpe on behalf of the appellants-plaintiffs 
that the learned Judge had no jurisdiction to direct the sale of some of the 
partnership properties pending the disposal of the’ suit, and that the order is 
erroneous even on merits. As against that, it was urged by Mr. Parsuram- 
puria on behalf of the defendants, that the plaintiffs are not entitled to chal- 
lenge the order of Judge Kirtikar by reason of their acquiescence and waiver 
and by reason of their being estopped from doing so, in so far as they have 
not appealed from the subsequent order passed on the same motion by Judge 
Guttal and also in so far as they had actually moved the Receiver to take pos- 
session of some of the land that came to the said firm under one of the conve- 
yanees in question. I am affraid, there is no substance in this contention of 
Mr. Parsurampuria for the simple reason that once the plaintiffs had filed the 
present appeal, which they did on June 15, 1971, there could be no question 
of their having acquiesced in any thing, or being estopped by reason of their 
conduct, as Mr. Parsurampuria sougth to contend. Everything else has hap- 
pened after the filing of the present appeal on the said date to the knowledge 
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of everybody concerned. It may be mentioned that after the appeal was filed, 
stay was granted by this Court on July 7, 1971, but was vacated on Septem- 
ber 1, 1971 and, immediately, almost in an indecent hurry, all the four con- 
veyances were executed on the very next day. If the defendants have chosen 
to act in the manner in which they did inspite of pendency of the present ap- 
peal, it hardly lies in their month to say that they have been misled by any 
representation or by acquiescence or waiver on the part of the plaintiffs in 
the present case. This contention of Mr. Parsurampuria must, therefore, 
stand rejected. 

Turning next to the main contention in this appeal, viz., that the order 
passed by Judge Kirtikar was without jurisdiction, it is quite clear that there 
is no provision in the Code of Civil Procedure which expressly authorises the 
sale of property pending suit. The first question which arises is whether such 
an. order can be passed under the general provision in cl. (e) of s. 94 of the 
Code of Civil Procedure which enacts that the Court may ‘“‘if it is so pres- 
eribed...make such other interlocutory orders as may appear to the Court to 
be just and convenient.” This clause occurs in s. 94 after clauses (a) to (d), 
which deal with specific interlocutory orders like injunction, receiver ete., and 
is in the nature of a residuary clause. The second question which arises is 
whether such an order can be passed by the Court in the exercise of its in- 
herent powers under s. 151 of the Code of Civil Procedure. It may be men- 
tioned that there is a provision in el. (d) of O. XL, r. 1 of the Code of Civil 
Procedure under which a Receiver appointed in a suit can be empowered to 
execute documents, but since no Receiver has been appointed in the present 
ease, I am not called upon to consider the ambit of that provision. 

_ Dealing first with s. 94 of the Code of Civil Procedure, under the residuary 
el, (e) thereof, the Court can make an interlocutory order, other than the 
types of interlocutory orders specified in the earlier clauses of the said section, 
only if such interlocutory relief is provided for by any rule having statutory 
force. The word ‘‘presecribed’’ has been defined in s. 2(16) of the Code as 
meaning prescribed by rules. The word ‘‘rules’’ in s. 2(/6) must be under- 
stood as referring to rules framed under the rule-making power conferred by 
one or other of the sections contained in Part X of the Code, the most obvious 
being the Rules contained in the First Schedule to the Code itself which have 
statutory force by reason of s. 121 thereof. The position, therefore, is that, 
unless there is a statutory rule of the nature of the Rules in the First Schedule, 
or framed under any of the other provisions of Part X of the Code, which so 
prescribes, there is no jurisdiction in the Court to grant any interloeutory re- 
lief other than the specific interlocutory reliefs provided for in els. (a) to 
(d) of s. 94 of the Code. Reliance was placed by Mr. Parsurampuria on be- 
half'of the respondents on the decision of the Supreme Court in the case of 
Manohar Lal v. Seth Hiralal! in which, in the judgment of the majority, it has 
been stated (para. 18) that the effect of the expression ‘‘if it is so preseribed’’ 
in 8. 94 of the Code of Civil Procedure is only this, that when the rules pres- 
cribe the circumstances in which a temporary injunction can be issued, ordi- 
narily the Court is not to use its inherent powers to make the necessary orders 
in the interests of justice, but is merely to see whether the circumstances of 
the case bring it within the prescribed rule. The question in the case before 
the Supreme Court was, whether the Court had inherent power under s. 151 
of the Code to grant a temporary injunction in a case not covered by the pro- 
visions of O. XX XIX thereof, and the Supreme Court, by a majority, took 
the view that the Court had such inherent powers if it was of opinion that the 
interests of justice demanded such relief. Properly understood, the observa- 
tion relied upon by Mr. Parsurampuria only lays down that. the inherent 
powers of the Court saved by s. 151 of the Code ean be exercised even if the 
power in question is one which is not specifically prescribed by the rules. The 


1 [1962] A.LR. S.C, 597, 


1973.) -> GOVINDBHAI 0. ARUNA (4.0.3.)—Vimadalal J. 159 


said decision of the Supreme Court, however, does not say that the Court can 
act under s. 94 and grant a form of interlocutory relief which is not laid down 
by els. (4) to (d) of that section, or prescribed by rules. Indeed, the decision 
in- Manohar Lal’s case does not lay down the ambit of s. 94, but refers to that 
section only for the purpose of considering its effect on the inherent powers of 
the Court. The decision in the said case is, therefore, of no assistance for the 
purpose of construing s. 94(e) in the context of the question which arises in 

present case. I hold that, under the residuary el._(€) of s. 94 of the Code 
the Court can grant interlocutory relief other than the types of reliefs specified 
in cls. (@) to (d) of that section only if there is any provision for it, either 
in the Rules contained in the First Schedule or framed under Part X of the 
Code, which prescribes the granting of such relief. As Mr. Parsurampuria 
has been unable to point out any such provision, the order which Judge Kirtikar 
has passed in the present case for sale and partial distribution cannot be sustain- 
ed by reason of the provisions of cl. (e) of s. 94 of the Code. 


The next: question is whether the impugned order can be supported as being 
made in exercise of the inherent powers of the Court under s. 151 of the Code 
of Civil Procedure which, as laid down by the Supreme Court in Manohar 
Lal’s case cited above, are not excluded by reason of the expression ‘if it is 
so prescribed’ in s. 94 of the Code. Reference must be made in that connec- 
tion to another decision of the Supreme Court, and that is its decision in the 
case of Padam Sen v. State of U.P? in which the Court appointed a’ Commis- 
sioner to seize the account books in the possession of the plaintiff in the said 
ease, upon an application by the defendant that he had apprehension that they 
would be tampered with. The Court purported to make that order in exercise 
of its inherent powers under s. 151 of the Code. In holding that it had no such 
inherent power, the Supreme Court laid down (para. 9) that the inherent 
powers saved by s. 151 of the Code are with respect to the procedure to be 
followed by the Court in deciding the cause before it, but were not powers 
over the substantive rights which a litigant possesses. The power, which 
Judge Kirtikar sought to exercise in the present case was, in my opinion, 
not a mere procedural power, but one which affected the substantive rights of 
the parties which might be incapable of being rectified or subsequently ad- 
justed in the final distribution of the assets of the firm. How that result 
might follow will be dealt with by me when I deal with the question of the 
propriety of the exercise of that power on the facts of the present case. Suffice 
it so say that, in ordering the sale of the property and a partial distribution 
thereof pending the disposal of the suit, the Jearned Judge of the Court below, 
made an order which affected the substantive rights of the parties in regard to 
the properties in question, as well as in regard to the sale proceeds thereof which 
he did not preserve in tote. I am, therefore, of the opinion that that order can- 
not be justified as being one made jn exercise of the inherent powers of the 
Court under s. 151 of the Code. Incidentally, it may be mentioned that s. 47 
of the Indian Partnership Act lays down that, even after the dissolution of a 
firm, the authority of each partner to bind the firm and the other mutual 
rights and obligations of the partners continue notwithstanding the dissolu- 
tion, so far as may be necessary to wind up the affairs of the firm and to 
complete transactions begun but unfinished at the time of the dissolution, but 
not otherwise. The said section, however, does not confer any powers on the 
Court. It only continues certain powers of the partners till the matter goes 
to Court. The order made by Judge Kirtikar, therefore, cannot be justified 
on the basis of the provisions of s. 47 of the Indian Partnership Act either, 
and indeed, it must be stated that the said section’ was not referred to at all 
in the course of the hearing of this appeal before me. In the result, I hold. 
ee Judge Kirtikar had no power to pass the order which he did on June 10, 
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Assuming for the sake of argument that he had that power and I am wrong 
in the view which I have taken above, in my opinion, on the facts of the pre- 
sent case, that -power has not been properly exercised by the learned Judge. 
Whether the said power is sought to be exercised under s. 94(¢) or under 
s. 151 of the Code, it can only be exercised, if, in the former case, it is ‘*just 
and convenient,’’ or in the latter case, it is “necessary for the ends of justice,’’ 
both of which mean the same thing. I am of the view that even on facts 
the order made by the learned Judge is not proper for the following reasons: 

(a) The fact of the plaintiffs being partners is itself disputed by the de- 
fendants in the very first para of their written statement, with thé result that 
oe hate a case of an admitted partnership between the plaintiffs and the 

efendants ; 


(b) The dissolution of the partnership is also disputed by the defendants 
in para. 8 of their written statement; 


(c) Prima facte, the suit, as framed, appears to be bad for, in view of the 
definition of ‘partnership at will’’ in s. 7 of the Indian Partnership Act, the 
guit partnership is not a partnership at will, since there is a provision con- 
tained in clause 5 of the partnership deed dated October 15, 1968 for its deter- 
mination ; 


(d) No provision was made by Judge Kirtikar at the time when he passed 
the order for the execution of the sale deeds to safeguard the sale proceeds, 
having regard particularly to the fact that the genuineness of all the disburse- 
discret sought in items 4 to 9 of Annexture B to the motion was disputed by the 
p tiffs; 


` (e) The order of the learned Judge makes a proper distribution of the as- 
sets of the suit firm in the manner provided under s. 48 of the Indian Partner- 
ship Act difficult, and perhaps unworkable, in view of the fact that he made 
no provision for safeguarding the entire sale proceeds, but actually adjourned 
a part of the motion for certain disputed disbursements to a later date. The 
disputed disbursements which are contained in items 4 to 9 of Annexture B 
to the motion, if paid, would exclude from the partnership assets, large 
amounts which, if the plaintiffs’ contentions ultimately turn out to be right, 
should have been available for rateable payment of the debts and for rateable 
distribution of the assets of the firm in accordance with their respective rights. 


Even assuming I am wrong in the view which I have taken that Judge Kirtikar 
had no power to pass the order which he made at an interlocutory stage, I would 
hold that, for the reasons stated above, the learned Judge did not exercise 
that power properly. 

Reliance was sought to be placed by Mr. Parsurampuria on a statement 
in Lindley on Partnership (13th edn.) pp. 566-567 in which it is stated that 
although it is not usual for the Court to'direct a sale before the trial of the 
action, still, if circumstances require it, an order for a sale will be made on 
motion, even though the partnership has not been previously dissolved. Three 
eases are cited by Lindley in support of that proposition, but a careful per- 
usal of those cases shows that the proposition as laid down by Lindley is 
wider than is warranted by these decisions. In the case of Basley v. Ford 
the order was to sell the whole business, to collect the debts and to satisfy the 
demands upon the partnership, with the result that what the learned Judge, in 
effect, did on the motion was to pass the usual preliminary decree and refer 
the suit to a Commissioner which, ordinarily, he would have done at the hear- 


ing of the suit. What is however significant to note is that there was no order. 


passéd for partial sale and distribution of the assets of the firm in that case. 
In the other two cases, viz., Crawshay v. Maule* and Wilson v, Greenwood 
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the orders in question were made on the peculiar facts of those cases and on 
the basis of an undisputed dissolution of the partnership in -each case. It 
may also be mentioned that in the case of Wilson v. Greenwood, the sale was 
directed through the Receiver, which has not been done in the present case. 
In none of the said cases was any order made for distribution of the sale pro- 
eeeds all of which would be available for distribution in the normal manner in 
the course of the winding up of the firm. There is, therefore, nothing in any 
of those cases which would warrant the proposition formulated by Lindley in the 
wide terms in which it is to be found im the passage referred to above, or be 
of assistance to Mr. Parsurampuria in the present case. In fact, in the im- 
mediately preceding passage in Lindley (at p. 566) it is stated that where the 
object of a partnership is to carry out certain contracts which are unfinished 
when the partnership is dissolved, the Court would leave the partners to com- 
plete the contracts, but would postpone the ultimate account until its com- 
pletion. This passage deals precisely with the sort of situation that has arisen 
in the case before me and is more apposite as far as the present case is con- 
cerned. There is, therefore, nothing in the English law on the point on which 
Mr. Parsurampuria can draw to justify the interlocutory order which Judge 
Kirtikar has made in the present case. 

That leaves for my consideration two other contentions of Mr.. Parsuram- 
puria, and they are, that the setting aside of the order of Judge Kirtikar 
might (a) ‘affect third parties’ rights, namely, the rights of the purchasers 
from the said partnership; and (b) affect the subsequent order passed by 
Judge Guttal on the same Motion on January 21, 1972 from which the plain- 
tiffs have not filed any appeal. As far as the first of those contentions is 
concerned, I do not propose to make any order which is directed against the 
purchasers, who are not before me. If they suffer incidentally as a result of 
the order which I propose to pass in this appeal, they have only themselves to 
blame, for the simple reason that they have acted in this matter in completing 
the conveyances with their eyes open, knowing that this appeal had been filed 
and was still pending. As far as the second contention of Mr. Parsuram- 
puria is concerned, I may clarify that I do not propose to set aside any part 
of the order of Judge Guttal. If the setting aside of the order of Judge 
Kirtikar by me affects the order passed by Judge Guttal on the same Motion, 
once again, it may be stated that the defendants have themselves to blame for 
that situation, for they have chosen to obtain the subsequent order from Judge 
Guttal and to act on it, knowing that this appeal from the order of Judge 
Kirtikar, which was the basie order, had already been filed and was pending. 
If they acted in spite of that knowledge, they did so at their peril. 

In the result, I set aside the whole of the order passed by Judge Kirtikar. 
The relief sought in prayers (a) and (b) of the notice of motion are refused, 
and I must, therefore, also refuse to make the order in respect of the disburse- 
ments relating to items 1, 2 and 3 in Annexture B to the notice of motion. The 
appeal is allowed and the defendants must pay the plaintiffs’ costs of this 
appeal. 


Appeal allowed. 
7 


B.L.R.—]1]. 
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CRIMINAL REVISION. 


Before Mr. Justice Bhole. 
AMAR THARUMAL RAJPAL v. THE STATE OF MAHARASHTRA.* 
Bombay Prohibition Act (Bom. XXV of 1949), Secs. 66(1) (b), 2(22), 2(24), 244, 66(2)— 
Possession of liquor under 8. 66(1)(b), offence of—Burden to be discharged by pro- 
secution, ; 

Where the prosecution wants to establish that an accused has committed the offence 
of possession of liquor under s. 66(1)(b) of the Bombay Prohibition Act, 1949, it 
should not only show that the accused was in possession of contraband liquor which 
contained alcohol but it should also have to show that such a variety, which was 
in possession of the accused, was not of the kind exempt under s. 24A of the Act. 

Where, therefore, the Chemical Analyser’s report merely diated that the sample 
contained 18 per cent. v/v of ethyl alcohol in water and there was no expert 
evidence to show that it was of a variety the use of which was prohibited under the 
law, it was held that, under such circumstances, the burden of proof was not 
properly discharged by the prosecution, 

The State of Bombay v. Bhalchandra Govind Hazare! and The State v. Ramdas 
Pranlal Chakravarti, referred to. a 


G. D. Raje, for G. K. Masand, for the original accused. 
J. A, Bardey, Assistant Government Pleader, for the State. 


Buors J` The original accused, who is aggrieved by the dismissal of his 
appeal by the learned Sessions Judge, Poona against the order of conviction 
and sentence passed on him under s. 66(/)(6) of the Bombay Prohibition Act 
by the Judicial Magistrate, First Class, Kirkee, Poona has come here in revision. 
He is sentenced to suffer rigorous imprisonment for three months and fine of 
Rs. 500 in default to suffer rigorous imprisonment for three months, 

On January 16, 1968 the Police Sub Inspector along with other Police Officers 
was patrolling in the Pimpri Camp area near Poona. When they came near 
the hutments behind the inn belonging to one Mahadev at about 7 p.m., they 
found the accused going on the road at that time. The accused is a resident 
of Pimpri Camp area. He was in possession of a bag containing rubber tubes 
containing three gallons of illicit liquor. He was also holding two empty bottles 
and a German kettle, which also contained three bottles of illicit liquor. When 
the Police Officers found the accused carrying the bag, they suspected him and 
after calling the panchas searched the bag.. After it was found to con- 
tain contraband liquor, they collected the samples of the liquor carried by the 
accused. The samples were sent to the Chemical Analyser for examination and 
the samples showed that they contained 18 per cent. v/v of ethyl alcohol in water. 
The accused was, therefore, prosecuted for being found in possession of liquor. 

The accused denied having committed the offence. According to him the 
evidence led by the prosecution was false. The learned Magistrate disbelieved 
him after serutinizing the evidence including that of the Chemical Analyser 
and found him guilty under s. 66(/)(b) of the Bombay Prohibition Act. That 
order was challenged before the learned Sessions Judge, Poona, who heard the 
appeal and agreed with the view held by the Magistrate and therefore dis- 
missed the appeal. This order of the learned Sessions Judge is now challenged 
here. The only point, therefore, that arises here for consideration is whether 
this order of the learned Sessions Judge is legal and proper. 

The prosecution led the evidence of P.S.I. Pawar, who has connected the 
accused with the finding of the contraband liquor when he was patrolling on 
January 16, 1968 at about 7 p.m. in the Pimpri Camp area along with some 
other policemen. The prosecution examined one of the panch witnesses Aher 

*Decided, January 19, 1974. Criminal Re- (Uprep.) (Supreme Court). 
vision Application No. 745 of 1978, 2 (1978) Criminal Appeal No. 181 of 
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but he did not help the prosecution although he admitted having signed the 
panchanama, which showed that the accused was found with the contraband 
liquor. Constable Shaikh who had taken the bottle to the Chemical Analyser 
was also examined and he stated that he had taken the sealed bottle to the Che- 
mical Analyser with a necessary letter. It is surprising that although the sam- 
ples were taken on the date of the offence viz. January 16, 1968, they were sent 
as late as on December 17, 1968 to the Chemical Analyser. The Chemical 
Analyser examined the samples in the bottle and found, as mentioned above, 
them to be containing 18 per cent. v/v of ethyl alcohol in water. We have on 
record the Chemical Analyser’s report dated November 13, 1969. He has men- 
tioned there in the report that he has analysed the samples from the sealed 
bottles on December 17, 1968 and they were found to be smelling of liquor 
and on evaporation he found it to be alcohol. His report is that the sample 
contained 18 per cent. v/v of ethyl alcohol in water. There is no other finding 
reported by the Chemical Analyser at all. The point, therefore, that arises here 
for consideration is whether the accused can be convicted on the basis of the said 
report of the Chemical Analyser. 
The accused is prosecuted for an offence punishable under s. 66(/) (6) of the 

Bombay Prohibition Act. The relevent provisions of this section read thus: 

“66.(1) Whoever in contravention of the provisions of this Act, or of any rule, re- 
‘gulation or order made, or of any licence, permit, pass or authorization issued, tbere- 
under— 

(b) consumes, uses, possesses or transports any intoxicant (other than opium) or 
hemp,...shall, on conviction, be punished—...” 


Therefore, the person, who is found to be in possession of any intoxicant has 
to be punished. Under s. 66(2) if a person is prosecuted for consumption of 
an intoxicant and if it is proved that concentration of alcohol in his blood is 
more than 0-05 per cent. weight in volume, then the burden of proving that the 
liquor consumed was a medicinal or toilet preparation, or an antiseptic prepara- 
tion or solution, or a flavouring extract, essence or syrup, containing aleohol, 
the consumption of which is not in contravention of the Act or any rules, regu- 
lations or orders made thereunder shall be upon the accused and the Court has 
to presume in the absence of such proof to the contrary. Such a rebuttable 
presumption will prevail except in the case of a person who is found to be in 
possession of an intoxicant because there would be no question of finding a 
particular percentage of alcohol in his blood. Let us now see what the meaning 
of the term ‘‘intoxicant’’ is as mentioned in s. 66 (J) (b). Under s. 2(22) 
‘‘mtoxicant’’? means any liquor, intoxicating drug, opium, or any other sub- 
stance, which the State Government may by notification in the Official Gazette 
declare to be an intoxicant. Therefore, an intoxicant is also liquor which is 
notified to be an intoxicant by the State Government. The term ‘‘liquor’’ is 
also defined in s. 2(24), which reads thus: 

“(24) ‘Hquor’ includes— 

(a) spirits, denatured spirits, wine, beer, toddy and all liquids consisting of or con- 
taining alkohol; and 

(b) any other intoxicating substance which the State Government may, by notifi- 
cation in the Oficial Gazette, declare to be liquor...” 


Therefore an intoxicant can be a kind of liquor and liquor as defined includes 
any liquid consisting of or containing alcohol and also any other intoxicating 
substance which the State Government may declare it to be liquor. Now al- 
though the possession of an intoxicant which also includes liquor which in turn 
includes all liquids consisting of or containing alcohol is prohibited, yet there 
are some exceptions to the same. Chapter III of the Prohibition Act deals with 
prohibition as regards manufacture of certain kinds of intoxicants, manufacture 
of liquor and construction and working of distillery or brewery, prohibition or 
sale of liquor, prohibition of export and sale or manufacture, prohibition of tap- 
ping of toddy, prohibition of possession of dther intoxicants like opium, charas 
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ete. Although Chapter III prohibits quite a number of intoxicants and/or 
manufacture or sale or possession thereof, yet the Legislature has provided 
exception to such prohibition under s. 24A, which is as follows: 

“2A, Nòthing in this Chapter shall be deemed to apply to— 

(1) any toilet Popara containing alcohol which is unfit for use as intoxicating 
liquor; 

(2) any medicinal aupin containing alcohol which is unfit for use as intoxi- 
cating liquor; 

(3) any antiseptic preparation or solution containing alcohol which is unfit for 
use as intoxicating liquor; 

(4) any flavouring extract, essence or syrup containing alcohol which is unfit for 
use as intoxicating liquor: 

Provided that such article corresponds with the description and limitations men- 
tioned in section 59A; 

Provided further that the purchase, possession or use of any liquor or alcohol for 
ee ee eee or had except umder a licence 
granted under section JIA. . 


Although, therefore, as Böibay Prohibition Act prohibits use or ‘possession 
of certain kinds of intoxicant, liquor, opium, charas etc., yet it does not prohibit 
possession or consumption of toilet preparation containing aleohol, which is unfit 
for use, medicinal preparation containing alcohol, which is also unfit for use 
and antiseptic preparation or solution containing alcohol, which is unfit for use 
or any flavouring extract, essence or syrup containing alcohol, which is unfit 
for use as intoxicating liquor. Now, therefore, what is prohibited under the 
Act is a particular variety of liquor containing alcohol. Toilet preparations, 
medicinal preparations and antiseptic preparations and flavouring extracts are 
not prohibited. The point, therefore, that arises here now for consideration is 
when a person is charged under s. 66(/)(6) of the Act for having either con- 
sumed or for having used or possessed any intoxicant, is it or is it not to be 
shown by the prosecution that he has consumed or has used or was in possession 
of any intoxicant, which is prohibited? We have seen what kinds of liquor, 
opium, charas, ete. are prohibited under Chapter LIT of the Prohibition Act and 
we have also seen what is not prohibited. If, therefore, the prosecution wants 
to, establish that the accused has committed an offence of possession, it must 
necessarily be shown that he was in possession of a variety of liquor, which is 
prohibited. In other words they have not only to show that the accused was in 
possession of contraband liquor which contained alcohol, but they have also to 
show that such a variety, which was in his possession was not of any kind of 
toilet preparation containing alcohol, medicinal preparation containing alcohol, 
any antiseptic preparation or solution containing alcohol or any fla- 
vouring extract, essence or syrup containing alcohol. The burden, therefore, is 
on the prosecution to show that the kind of alcohol, which was found in his pos- 
session was a kind of alcohol which was prohibited but for this it must also show 
that he was not in possession of liquor which is not prohibited. In other words 
all the ingredients of an offence, which have necessarily to be proved by the 
prosecution, have also to be proved for establishing an offence punishable under 
s. 66(1) (b) of the Act. Now, the point, is whether in the instant case the pro- 
secution have discharged such a burden. 

The learned advocate Mr. Raje for the accused contends here that such a 
burden is not discharged at all by the prosecution in this case because the pro- 
secution have only established on the basis of the report of the Chemical Analy- 
ser that liquid which was found in possession of the accused contained 18 per 
cent. v/v of ethyl alcohol in water. The Chemical Analyser’s report neither 
shows that the sample contained or did not contain any trace of toilet prepara- 
tion or any trace of medicinal preparation or of antiseptic preparation or of solu- 
tion or of any flavouring extract, essence or syrup containing alcohol. Until and 
unless the Chemical Analyser’s report also shows, says Mr. Raje, that the sample 
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did not contain any toilet preparation, any medicinal preparation, any antiseptic 
preparation or any flavouring extract, the report is incomplete. The burden, 
which has to be discharged by the prosecution for the purpose of bringing home 
the guilt against the accused in a prohibition case, is not discharged if they do 
not discharge also their burden of establishing that the liquid which was found 
with the accused did not contain exceptional preparations, which are not pro- 
hibited under the Act. I am inclined to agree with the contention of Mr. Raje 
because under the Act the prosecution have to establish that the accused was 
found in possession of a particular variety of alcohol, which does not fall within 
the exception shown by s. 24A of the Act. If that is so, then the prosecution 
have not established that the liquid which was found in possession of the accu- 
sed does not fall within the exception laid down under s. 24A. 

The Supreme Court also is of the same view. The Supreme Court was deal- 
ing with The State of Bombay v. Bhalchandra Govind Haeare,! where accused 
No. 1 was the Inspector of Police attached to Palton Road Police Station in 
Bombay. Accused No. 2 was his wife. Accused No. 1 was arrested for being in 
possession of a small quantity of liquor and for having consumed alcohol with- 
out a permit. After the arrest of accused No. 1, he was taken to his flat, which 
was searched in the presence of his wife and a bottle containing one and half 
drachms of liquor was found in one of the cupboards. The bottle was taken 
charge of and a panchanama was drawn. The sample of liquor found was sent 
to the Chemical Analyser. The Chemical Analyser reported that the liquid 
contained 41 per cent. of ethyl aleohol. The accused’s defence was not accept- 
ed. The judgment cited above of the Supreme Court is short without giving 
all the facts of the case but I have cited the facts from the judgment of the 
learned Magistrate in that case. After the High Court summarily dismissed 
the appeal filed by the State against acquittal, the matter went before the 
Supreme Court. The Supreme Court observed as follows: 

“The alcohol seized was a very small quantity which, on chemical analysis, was 

found to have contained about 41 per cent alcohol. But the proof stopped short there 
and there is no expert evidence to the effect, as required by law, not only that it was 
alcohol but that it was of a variety the use of which was prohibited under the law. 
The case must, therefore, fail on the simple ground that the neceseéary evidence had not 
been adduced by the prosecution. The appeal must, accordingly, be dismissed as without 
any merits.” 
It is, therefore, clear from the judgment of the Supreme Court that the proof 
in a prosecution of the accused under s. 66(/)(6) of the Act cannot stop short 
after finding that the liquid contained a particular percentage of alcohol. There 
should also be some additional evidence to the effect as required by law not 
only that it was alcohol but was of a variety the use of which was prohibited 
under law. All the necessary evidence for the purpose of establishing the 
guilt of the accused has to be adduced. If all the necessary evidence has not 
been adduced, then the prosecution fails. My learned brother Rege J. after 
following the law as laid down by the Supreme Court is also of the same view 
as I hold. He has done so in The State v. Ramdas Pranlal Chakravart?. 

Ours also is a case where the Chemical Analyser has merely reported 
that the sample contained 18 per cent. v/v of ethyl aleohol in water and 
there is no expert’s evidence to show, as required by law, not only that it con- 
tained alcohol but that it was of a variety, the use of which was prohibited 
under the law. 

I, therefore, allow the revision application, set aside the order of conviction 
and: sentence passed by the trial Court and acquit the accused of the offence. 
Fine, if paid, shall be refunded. His bail bond is cancelled. Rule absolute. 


Rule made absolute. 
1 (1961) Criminal Appeals Nos. 212 and 2 (197 Criminal Appeal No. 181 of 


218 of 1959, decided on February 28, 1961 1972, decided by Rege J., on July 18, 1978 
(Unrep.) (Supreme Court). (Unrep.). 
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CRIMINAL REFERENCE. 


Before Mr. Justice Bhole. 


STATE OF MAHARASHTRA v. HASSANALI VALI MOHAMED.* 
Criminal Procedure Code (Act V of 1898), Secs. 137, 133, 438—Passing of order under 3. 137 
—Taking of evidence before passing order under s. 137, whether necessary. 
Under s. 187, Code of Criminal Procedure, 1898 it is imperative for the Magistrate 
to take evidence before passing an order under that section. Inspection of the site by 
him will not be of any use. 
Emperor v. Rameshwar Narayan,! referred to. 


B. D. Kambale, Assistant Government Pleader, for the State. 
A. C. Aggarwal, for the original accused. 


Buors J. The learned Additional Sessions Judge, Ahmednagar under s. 438 
of the Criminal Procedure Code has recommended here that the order passed 
by the Magistrate be set aside and the case be remanded to him for recording 
the evidence as per s. 187(J) of the Code with a direction to decide the case 
according to law. The respondent is a bone factory at Burudgaon Road at 
Ahmednagar. In about 1969 a co-operative housing society came up there. 
The oecupants of the houses of the Society applied on December 27, 1972 not only 
to the police but also to the District Magistrate that the bone mill was causing 
nuisance to them on account of the foul smell emanating from the fresh bones, 
A proceeding under s, 137(2) of the Criminal Procedure Code was, therefore, 
initiated. A preliminary order under s. 133 was accordingly passed on February 
6, 1973 by the Special Executive Magistrate and served on the respondent-accus- 
ed. He was asked to cease carrying on the trade of bone milling because it was 
injurious to public health. The respondent appeared before the Special Executive 
Magistrate on February 17, 1973 to show cause. The learned Magistrate also visit- 
ed the site and inspected the same. The matter was posted for hearing on April 
24, 1973 and as the advocate for the respondent-accused wanted an adjournment, 
it was adjourned to May 4, 1973. There was again another application for 
adjournment on May 4, 1973, but it was rejected and the learned Magistrate 
without recording any evidence made the preliminary order absolute. There 
was a revision prefered against this order to the learned Sessions Judge and 
the learned Judge after considering the provisions of s. 187, Criminal Procedure 
Code and the case law is of the view that it is imperative for the Court to re- 
cord evidence in the matter under s. 137 and as the Magistrate has not recorded 
any evidence at all either on behalf of the original applicant or the respondent- 
accused, his order making the preliminary order absolute is bad in law. 

It appears to be that the recommendation of the learned Sessions Judge is 
quite right. It is imperative under s. 137, Criminal Procedure Code for the 
Magistrate to take evidence in the matter and therefore he cannot just dispose 
of the matter without taking any evidence. His inspection of the site will 
not be of any use. This view is supported in Emperor v. Rameshwar Narayan. 

I, therefore, accept the reference, set aside the order passed by the Magis- 
trate and remand the record and proceedings back to the trial Court to dis- 
pose of the case according to law. Rule absolute. — Reference accepted. 


* Decided, Jan 92, 1974. Criminal Re- A.LR. Bom. 92. 


ference No 92 of 1978, 1 (1988) 41 Bom. L.R. 84, s.c. [1889] 
1 (1988) 41 Bom. L.R. 84, 8.0. [1989] AI.R. Bom. 92. 
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APPELLATE CIVIL. 


Before Mr. Justice Vaidya and Mr. Justica Dudhia. 


BHOGILAL LAHERCHAND v. THE STATE OF MAHARASHTRA.* 


Maharashtra Regional and Town Planning Act (Mah. XXXVII of 1966), Secs. 113, 126, 
164, 15—Land Acquisition Act (I of 1894), Secs. 4, 5A, 6—-Pending proceedings under 
Land Acquisition Act whether come to an end after coming into force of Mah. Act 
XXXVII of 1966—Generalia specialibus non derogant, doctrine of —Rules of natural 
fustice, whether can be rigid—Diversion by State of land acquired for one public pur- 
pose to another, whether permissible—Constitution of India, arts. 19(1)(g), 19(5), 31 
—Right to property, limite on. 


In the absence of any express repugnancy or inconsistent provisions in the two 
Acts, viz. the Maharashtra Regional and Town Planning Act, 1966, and the Land 
Acquisition Act, 1894, it should be held that proceedings for acquiring land could be 
taken by the State Government under the Land Acquisition Act, 1894 and there was 
nothing in the State Act which barred those proceedings or put an end to them. 

Doctrine of generalia specialibus non derogant becomes applicable only when there 
is some repugnancy or inconsistency between the special Act and the general Act. 

Secy. of State v. H.C.I. Soctety,! Ramtanu C.H. Socy. v. State (Maha.)2 and Nazir 
Ahmad v. Emperor (No. 2), referred to. 

Whether the principles of natural justice are complied with in a particular case de- 
pends to a great extent on the facts and circumstances regarding the nature of the 
case, about the constitution of the tribunal or the authority which has to decide and 
the rules under which it functions. The rules of natural justice cannot remain the 
same doctrinaire, pedantic, rigid and sacrosanct rituals applicable to all conditions. 

Hira Nath v. Rajendra Medical College, Ranchi,4 referred to. 

A diversion by the State of the lands acquired from one public purpose to another 
public purpose is not prohiblted by the Land Acquisition Act, 1894 and the State has 
powers to use the lands for the public, such as for the development of the city of 
Bombay, in any way it likes. 

Parshottam v. Secretary of States and Luchmeswar Singh v. Chairman, Darbhanga 
Municipality,6 followed. 

Guru Das v. The Secretary of State for India in Council? and Sivaprakasa v. State 
of Madras,’ referred to. 

There are limits imposed on the liberties of citizens; these arise out of the liberties 
of other citizens, or on account of public good or in public interest. The right to ac- 
quire, hold and dispose of property under art. 19(1) (f) of the Constitution of India 
must always be exercised subject to cl. (5) of art. 19. Where the only way of mak- 
ing it possible for the'teeming and growing population of the city of Bombay to live 
decently is to extend the limits of the city to the main land and, for this purpose, 
the State undertakes acquisition of land, then, in such a case, the acquisition should 
be held to be reasonable and in the interest of the general public and thus fully pro- 
tected by art. 19 (5) of the Constitution of India. 

Kesavananda v. State of Kerala? and Ambalal v. Ahmedabad Municipality,!0 applied. 


These two petitions under art. 226 of the Constitution of India are directed 
against notifications issued under ss. 4 and 6 of the Land Acquisition Act, 1894, 
for acquisition of the lands of the petitioner ‘‘for the planned development and 
utilisation of the said lands in the Trans-Harbour Panvel and Trans-Thana 
Creek area for industrial, commercial and residential purposes.” Five 


* Decided, June 16/16, 1978. Special Civil 5 (1987) 39 Bom. L.R. 1257. 
Application No, 2509 of 1972. 6 (1890) I.L.R. 18 Cal. 99, r.c. 
1 [1931] ALR. P.C. 149, s.c. 88 Bom. 7 (1900)18C. L.J. 244. 
L. R. 1006 8 [1964] A.LR. Mad. 115. l 
2 (1970) A.LR. S.C. 1771, s.c. 74 Bom: 9 [1973] A.I.R. S.C. 1461. 
L. m 10 [1068] A.LR. 8.C. 1228, 8.0. 70 Bom. 
8 (1986) 88 Bom. L.R. 987, P.c. L.R. 7 


4 [1978] A.LR. 8.C. 1260 
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grounds are urged in support of the petitions. (1) That on the coming into 
force of the Maharashtra Regional and Town Planning Aet, 1966, i.e. on 
February 11, 1967 and after the appointment of the Regional Development 
Board under s. 4 of that Act on July 31, 1967 and further appointment of the 
Corporation described as the City Industrial Development Corporation of 
Maharashtra Ltd. under s. 113 (34) of the said Act on March 20, 1971 all pro- 
ceedings taken by the Land Acquisition Authorities under the notifications 
issued on February 3, 1970, in the two cases automatically came to an end in 
law and the’ subsequent notifications under s. 6 and the awards which were 
passed in the land acquisition proceedings were, therefore, invalid. (2) That 
the petitioner was not afforded a reasonable opportunity and fair hearing 
under s. 5A. (3) That although the purpose mentioned in the notification 
dated February 3, 1970 was for the ‘‘planned development and utilisation of 
the said lands of the Trans-Harbour Panvel and Trans-Thana Creek area for 
industrial, commercial and residential purposes,’’ the purposes are totally 
ehanged subsequently by a notification issued by the Government of Maha- 
rashtra on March 20, 1971 by merely designating the lands in the villages as 
‘New Bombay’’ and hence thé acquisition was invalid. .(4) That the acqui- 
sition amounted to an unreasonable restraint on the fundamental rights of the 
petitioner under art. 19(/)(f) of the Constitution to acquire, hold and dispose 
of the property. (5) That the Land Acquisition Officers acted mala fide in 
acquiring the lands of the petitioner as can be seen from the fact that from 
1950 the petitioner was deprived of the possession of these lands under one 
Act or the other and this Court had occasion in observing in the petitioner’s 
special civil application No. 932 of 1968: 


“...The Government has neglected to carry out its obligations under the above 
sections. The petitioner has been deprived of possession of his property without pay- 
ment of any compensation. This attitude of the Government is most unworthy of any 
democratic Government, which must protect the rights of its citizens. In spite of this 
petition having been filed in 1968 up to the day nothing' has been done in that con- 
nection by the Government...” 


In Special Civil Application No. 2509 of 1972. 
P. R. Mridul, with A. H. Desai and N. D. Vyas, for the petitioner. 
T. R. Andhyarujina, with R. P. Bhat, instructed by Little & Co., for the res- 
pondents, 


In Special Civil Application No. 576 of 1978. 
A, H. Desas, with P. R. Mridul and N. D. Vyas, for the petitioner. 
T. R. Andhyarujina, with R. P. Bhat, instructed by Inttle & Co., for the 
respondents. 


VADIYA J. [His Lordship, after quoting extensively from the grounds in 
reply made in the affidavit on behalf of the State, proceeded.] It is not neces- 
sary to deal at length with the facts leading to this petition as all the grounds 
except the last one raise merely questions relating to the interpretation of law 
and the relevant facts can be conveniently discussed while dealing with these 
grounds. There is no merit whatsoever in the first ground in support of the 
petition, Mr. Mridul, the learned counsel appearing for the petitioner, fairly 
conceded that there was no express provision in the Maharashtra Regional 
and Town Planning Act, 1966, which lays down that on the coming into force 
of that Act, the pending land acquisition proceedings would automatically 
come to an end. Relying on the preamble and the scheme of the Act, how- 
ever, he contended that the Maharashtra Regional and Town Planning Act, 
1966, is a State Act while the Land Acquisition Act, 1894, was a general Act 
and. once the special ‘machinery was set up under s. 113, all pending proceed- 
ings like the impugned proceedings that had to be taken by the State for 
acquiring and developing lands must be governed only by the Maharashtra 
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Regional and Town Planning Act, 1966. He referred to the decision of the 
Privy Council in Secy. of State v. H.C.1. Society! and contended that where 
the Legislature created special rights and obligations and also created a spe- 
cial machinery for enforcing the special rights and obligations under a special 
enactment, such special procedure must be followed notwithstanding anything 
in the general enactment on the basis of the principle of generalia specialibus 
non derogant, 


There can be no dispute about the principles stated by Mr. Mridul but the 
principles will be applicable only when there is some repugnancy or inconsis- 
tency between the special Act and the general Act. After having carefully 
gone through the provisions of both the Acts, we do not find any provisions in 
the two Acts which are inconsistent or repugnant to each other. Mr. Mridul 
has also not been able to point out any provision of the Maharashtra Regional 
and Town Planning Act which is inconsistent with the Land Acquisition Act. 
On the contrary, the provisions of s. 126 clearly show that Maharashtra Legis- 
lature in enacting Maharashtra Regional and Town Planning Act never inten- 
ded to override any provisions of the Land Acquisition Act, 1894. The officers 
or the authorities appointed under s. 118 had to apply under s. 126 for aequi- 
sition under the Land Acquisition Act, 1894. If the Legislature intended that 
the land acquisition proceedings had to be automatically dropped, it would 
have indicated expressly either in s. 164 or by some other provisions that such 
would be the result. In the absence of any such express repugnant or incon- 
sistent provisions it must be held that the proceedings could be taken by the 
State Government under the Land Acquisition Act and there was nothing in 
the Maharashtra Regional and Town Planning Act which barred those pro- 
ceedings or which put an end to those proceedings. 

In this connection reference may be made to Ramtanu C. H. Socy. v. State 
(Maha.)2 where the Supreme Court had to consider the argument that there 
was procedural discrimination between the Maharashtra Industrial Develop- 
ment Act and the Land Acquisition Act and the Supreme Court laid down 
that the two Acts were dissimilar in circumstances and situations. Mr. Mridul, 
reving on the decision of the Privy Council in Naztr Ahmad v. Emperor 
(No. 2)3 contended that as the Maharashtra Regional and Town Planning Act 
ereated special officers and special procedures for preparing draft plan and 
putting them into practice after a public hearing, it must be presumed that 
the Legislature in enacting that Act intended that the land acquisition pro- 
ceedings should come to an end in area where the Act was put into operation. 
He relied for this purpose on s. 126 of the Maharashtra Regional and Town 
Planning Act, which, however, gives discretion to the Planning Authority or 
Development Authority to apply to the State Government for acquiring the 
land under the Land Acquisition Act, 1894. It has not made it compulsory 
for the authorities. It clearly shows that where the land acquisition proceed- 
ings were already pending, it was not necessary for the authorities once again 
to apply for acquisition. In the absence of express provisions terminating the 
pending land acquisition proceedings, it must be held that there is nothing in 
the Maharashtra Regional and Town Planning Act to support the first con- 
tention of the petitioner. 

So far as the second contention of the petitioner, Mr. Mridul relied on the ad- 
mission made by the respondents in the affidavit in reply and contended that 
the respondents themselves admitted that the detailed plans were not ready 
with regard to the development of the area as ‘‘New Bombay’’ and in the ab- 
sence of those detailed plans, it was impossible for the petitioner to show cause 
in a reasonable way before the Land Acquisition Officer. He submitted that 
the purposes mentioned in the notification were so vague that it was not possi- 

1 [1981] A.LR. P.C. 149, s.c. 88 Bom. L.R. 46. 


L.R. 1006. 8 (1986) 88 Bom. L.R. 987, P.C. 
2 [1970] A.LR. S.C. 1771, s.c. 74 Bom. 
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ble for the petitioner to show that the area or any part thereof that was sought 
to be acquired was more than necessary or that the lands were not suitable for 
acquisition or for any of the purposes of acquisitibn. In support of his argu- 
ment, he relied on the decision of the Supreme Court in Munshi Singh v. Union 
of Indiat. He submitted that this case strongly supports his contention that 
in the absence of a plan for development, it was impossible for the petitioner 
to satisfy the Land Acquisition Authority reasonably that the lands were not 
acquired for public purposes or that the lands were not the best adapted for 
the purpose intended or that its area was greater than was actually required 
for the purpose or that it was not desirable or expedient to acquire them. There 
is DO merit in this contention. 

Mr. Andhayrujina, the learned counsel for the respondents, submitted that 
there is a mistake in mentioning the date of the draft plans in para. 6(g) of 
the affidavit in reply where it is stated that the Regional Planning Board sub- 
mitted its draft plan on December 19, 1970. The correct date was prior to 
January 27, 1970. In support of this contention he produced before us a 
notice published in the Maharashtra Government Gazette dated January 29, 
1970 which runs as follows: / 

“Notice is hereby given that the above draft Regional Plan has been prepared and 
now published in the manner laid down in section 16. 

A. copy of the report of the survey, the existing land use map and the Draft 
Regional Plan are available for inspection to the Public at the Head Office of the Board 
at “Insa Quarters” Azad Maidan, Opposite Bombay Municipal Corporation, Mahapalika 
Marg, Bombay-1, between office hours. 

Copies of the Draft Regional Plan are also available for inspection to the public 
at the Offices of Collectors of (1) Thana and (2) Kolaba, Tahsildars of (3) Bassein, 
(4) Bhiwandi, (5) Kalyan, (6) Panvel, (7) Karjat, (8) Khalapur, (9) Uran, (10) Ulhas- 
nagar, (11) Bombay Municipal Corporation, (12) Municipal Council Thana, (13) Khopoli 
Group Gram Panchayat, (14) Mira Gram Panchayat, (15) Bhayandar Gram Panchayat 
between office hours on working days. 

Any objection or suggestion with respect to the draft Regional Plan may be sent ta 
the Board before the 27th day of May 1970, and any such objection or suggestion should 
state the grounds on which it is made, and whether the applicant desires to be heard 
by the Regional Planning Committee before it submits its report to the Board.” 


Moreover, it is clear from Arnold Rodricks v. State of Maharashtra that the 
Supreme Court has come to the conclusion that the acquisition is for public 
purpose relying on the recommendations made by the Study Group. It would 
be too naive on the part of the landlord like the petitioner owning lands in 
the area of the proposed twin city or ‘‘New Bombay’’ to pretend that he was 
not aware of the proposed development of the area into a planned and deve- 
loped city. It is clear from the notification referred to above that copies of 
the Draft Regional Plan were available for inspection at various public off- 
ces. If the petitioner does not care to look into them and wants further par- 
ticulars to make submissions, all that can be said is that he just wants somehow 
to challenge the notification without seriously taking into consideration facts 
staring in the face of everybody who knows something about the city of 
Bombay. 

It is well settled that natural justice is not an embodied doctrine. Whether 
the principles of natural justice are complied with in a particular case de- 
pends on all the facts of that case. It must depend to a great extent on the 
facts and circumstances regarding the nature of the case, about the constitu- 
tion of the tribunal or authority which has to decide and the rules under which 
it functions. There can be no doubt, having regard to the facts and circum- 
stances relating to the congestion in Bombay and the proposed scheme for 
development of the ‘‘New Bombay” City, that the inquiry held by the Land 
Acquisition Officer was quite fair, reasonable and just and the objections 


4 [1978] A.LR. S.C. 1180. 5 [1966] A.I.R. S.C. 1788. 
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which are being raised by the petitioner are most unreasonable and unnatural. 
The second ground in support of the petition must, therefore, be rejected. 

Mr. Mridul, however, referred to the decision of the Supreme Court in the 
well-known privy purse case, Madhav Rao Scindia v. Union of India,® where- 
in it is observed (p. 578): 

“It is difficult to regard a word, a clause or a sentence occurring in a judgment 

of this Court, divorced from its context, as containing a full exposition of the law on a 
question when the question did not even fall to be answered in that judgment.” 


He vigorously urged relying on this observation that in the Arnold Rodricks’ 
caso no question under s. 5A of the Land Acquisition Act arose and the ob- 
servations made by the majority of the Bench in that case occurring at p. 1799, 
that there is no law that requires a scheme to be prepared before issuing a 
notification under s. 4 or under s. 6 of the Act cannot bind this Court on the 
basis of obiter dictum. According to Mr. Mridul these are merely casual ob- 
servations made with reference to the contention made by the learned counsel 
in that case that the Government had not, before issuing notification, prepared 
any scheme. The observations are as follows: 

« ..This is true that the Government has not up-till now prepared any scheme for 
the utilisation of the developed sites. But the notification itself shows that the sites 
would be used as residential and industrial sites. There is no law that requires a scheme 
to be prepared before issuing a notification under S. 4 or S. 6 of the Act.” 


Mr. Mridul distinguished these observations on the ground that the ‘‘scheme”’ 
is different from a ‘‘plan”. In our judgment, this distinction is without any 
difference. Mr. Mridul also contended that the observations made by the 
Supreme Court in Munshi Singh v. Union of India by reference to Arnold 
Rodricks’s case that in the notification in Arnold Rodricks’s case publie pur- 
pose was stated with snfficient particularity was a casual observation and as 
such could not be relied upon by the respondents. 

This contention must be rejected. A serious argument was made before the 
Supreme Court in Munshi Singh v. Union of India relying on the decision of 
the Arnold Rodricks v. State of Maharashtra and it has with respect dealt with 
precisely and pointedly in para. 9 of the judgment as follows (p. 1155): 

“Learned counsel for the State next contended that the proposed acquisition was 
in pursuance of the activity under the Regulation Act. Moreover planned development 
is one of the public purposes as defined in s. 3(f) as amended by the U.P. Amending 
Act 1954. Mere mention of such a public purpose was sufficient to satisfy the require- 
ments of law. Reliance has been placed on a decision of this court in Arnold Rodricks 
v. State of Maharashtra, in which in the notification under s. 4 it was stated that the 
land was needed ‘for a public purpose, viz. for development and utilisation of the said 
lands as an industrial and residential area’. It was said that the purpose specified was 
a public purpose within the Acquisition Act. The points which arose for determination 
in that case were entirely different. At any rate, the public purpose was stated with 
sufficient particularity, namely, for development and utilisation of the land as an indus: 
trial and residential area. Once it was stated that the land will be utilised for the 
aforesaid purpose the persons interested could certainly object effectively. But the mere 
words, as are to be found in the notifications here ‘planned development of the area’ 
were wholly insufficient and conveyed no ‘idea ag to the specific purpose for which the 
lands were to be utilised. It must be remembered that the Acquisition Act is silent as 
to the nature of objections that could be raised. In some of the States executive in- 
structions have been issued or rules have been framed which indicate the classes of ob- 
jections which are contemplated.” 


We do not think that Mr. Mridul is right in his submission that the remarks 
of the Supreme Court are casual remarks or remarks which are not binding on 
this Court. 

Apart from this, the real question in the context of which the particulars of 
the notification have to be considered by us, is, as to whether the principles of 


6 [1971] A.LR. S.C. 580. 
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natural justice and the provisions of s. 5A of the Land Acquisition Act which 
entitles a land owner to reasonable opportunity are fulfilled in this case. As 
stated above, they are amply fulfilled. The rules of natural justice cannot 
remain the same doctrinaire, pedantic, rigid and sacrosanct rituals applicable 
to all conditions. Whatever the standard adopted, one essential is that the 
person concerned should have a reasonable opportunity of presenting his case 
(See Hira Nath v. Rajendra Medical College, Ranches’). Having regard to: the 
fact that the lands in the present case along with many other lands are required 
by the State for developing the highly congested city of Bombay and also 
having regard to the fact that the plans were made available to any one who 
wanted to know the plans as referred to above, it does not lie in the mouth of 
the petitioner to contend that he had no fair hearing or reasonable opportunity 
as required by s. 5A of the Land Acquisition Act, 1894. 


Turning to the third contention on behalf of the petitioner, we find nothing 
in the Land Acquisition Act which would vitiate acquisition for public pur- 
pose when the State wants the lands for one purpose and uses it for another 
public purpose. Mr. Mridul strongly relied on the decision of Calcutta High 
Court in Guru Das v. The Secretary of State for India in Cownctl® where it 
seems that the Calcutta High Court thought that the diversion of the purpose 
was prima facte objectionable in the facts and circumstances relating to that 
ease. In the matter of local authorities, however, it has been laid down by 
the Privy Council in Luchmeswar Singh v. Chairman, Darbhanga Municipa- 
sty? that if the statutory power conferred on local authority included divert- 
ing the purpose, the diversion was permissible. We are besides, bound by the 
Division Bench decision of this Court in Parshottam v. Secretary of State” 
where Broomfield J. has observed at p. 1264: 

“...The Act nowhere postulates identity in the scheme by means of which the 
public object is to be carried out. All that is legally necessary is that the lands which 
‘it is intended to acquire for a public purpose should be notified first under s. 4 and 
then under s. 6 of the Land Acquisition Act.” 


This view of this Court has been accepted by the Division Bench of the Madras 
High Court in Swaprekasa v. State of Madras™, We do not think that a 
diversion by the State of the lands acquired from one public purpose, to an- 
other public purpose is prohibited by any provisions of the Land Acquisition 
Act. In any event, in view of the aforesaid Privy Council decision and the 
decision of this Court, it must be held that the State has powers to use the 
lands for public, such as development of the city of Bombay in any way it 
likes. 

Further, Mr. Andhyarujina is quite right in his submission that the diver- 
sion relied upon by Mr. Mridul is by the notification dated March 20, 1971 
which is a notification under s. 113 of the Maharashtra Regional and Town 
Planning Act, 1966, declaring the areas comprised in the villages specified in 
the schedule to the said notification to be designated as a site for new town in 
the draft regional plan for Bombay Metropolitan Region submitted to the 
State Government under s. 15 of the Maharashtra Regional and Town Plan- 
ning Act, 1966. That notification comprises the area of 24 villages in Thana 
taluka of Thana district including 2 villages in which the lands of the peti- 
tioner are situated, 34 villages of Panvel taluka in Kolaba district as well as 
28 villages in Uran taluka in Kolaba district with which we are not concerned. 
The development of a large city like ‘‘New Bombay’’, is a long drawn out 
procedure. It will take many decades to complete. The plans may change from 
time to time but the substance and the contents of the plans are the same and 
they are for public purpose. The grievance of the petitioner that as a result 


7 pou! ALR. 8.C. 1260, 10 (1987) 89 Bom. L.R. 1257, 
8 (1900) 18 C.L.J. 244. \ 11 [1964] A.I.R. Mad, 115. 
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of this notification the State has diverted the purpose of acquisition is, there- 
fore, not justified. 

The fourth contention of the petitioner is that the acquisition of the lands 
by the impugned notification is in violation of art. 19(/)(f) of the Constitution 
and hence the notification being pre-emergency notification, must be struck 
down. Mr. Mridul firstly submitted that the petitioner may himself make use 
of the lands for industrial and residential purposes and there was no reason 
why he could not be allowed to so use the lands. Secondly, in the absence of 
detailed plan it was not possible to say whether the restraint on property by 
way of acquisition was excessive or not. Thirdly he argued that on the face 
of the proposed acquisition it was clear that the restraints were unnecessarily 
and excessively made and not reasonably or in the public interest. Although 
there were certain other allegations made in the petition about the violation 
of the rights under art. 19(/)(f) of the Constitution, they were not referred 
to in the course of the hearing. An award has been passed in favour of the 
petitioner and the petitioner has filed an appeal in the District Court at Thana 
with respect to the acquisition and compensation. 

Mr. Andhyarujina, the learned counsel appearing for the respondents, sub- 
mitted that having regard to the recent judgment in Kesavananda v. State of 
Kerala’, the petitioner cannot invoke art. 19(/)(f) of the Constitution when 
the land is acquired for public purpose under art. 31 of the Constitution. He 
also referred to allegations made by the petitioner regarding unnecessary and 
excessive restraint on the petitioner’s right to property and contended that 
the only way of making it possible for the teeming and growing population of 
the city of Bombay to live decently was to extend the limits of the city on the 
main-land and this requires thousands of acres of land. He, therefore, sub- 
mitted that the acquisition was reasonable and in the interest of the general 
public. Mr. Andhyarujina also relied on the decision of Ambalal v. Ahmeda- 
bad Municipality? where it is laid down that: 

“Where any land is properly notified and acquired for a public purpose, subject to 
payment of compensation, under the Act, the plea of Infringement of fundamental rights 
under Articles 19 and 31(2) is wholly unsubstantial.” 


We have no hesitation in accepting the contention of Mr. Andhyarujina that 
the acquisition in the facts and circumstances of the case is eminently reason- 
able, in the interest of the general public and hence fully protected by art. 
19(5) of the Constitution of India. 

The right to acquire, hold and dispose of the property under art. 19(/)(f) 
must be always exercised subject to cl. (5) of art. 19. It is frivolous on the 
part of the petitioner to contend that the extension of the city of Bombay 
which is necessitated by the growing population and industrial and com- 
mercial complex of the city which is some times discribed as urbs prima indis 
can be stopped to protect the so called fundamental rights in respect of pro- 
perties belonging to the petitioner. All civilised countries in the twentieth 
eentury have laid down limits on the liberties of the citizens. Those limits 
are the liberties of other citizens or public good or public interest. A few 
landlords cannot make use of their speculative investments made some de- 
cades ago and exploit and oppress the rest of the citizens. The liberty of such 
exploitation must be restrained by the liberties of other citizens to have social 
and economic justice. There is no civilised’ country in the world which has 
not tried to regulate and control rents which are some times described as un- 
earned incomes and also to control the planned development of cities in the 
interest of the general public and ecology. The facts leading to the acquisi- 
tion have been set out in detail in the affidavit filed by the Commissoner in 
this case and quoted above dn extenso. Having regard to those facts, it is 
elear that the so-called rights of the petitioner cannot be a stumbling block to 


12 [1978] A.LR. S.C. 1461. L.R. 722. 
18 [1968] A.L.R. S.C, 1228, 5.0.70 Bom. 


7 


174 THE BOMBAY LAW REPORTER. [voL, LXXVI. 


the development of the city. In these circumstances, it cannot be said that 
the petitioner’s fundamental rights under art. 19(/)(f) are violated by the 
land acquisition. 

The fifth and the last contention is based on the allegations in the petition 
about the mala fides of the officers concerned with the issuing of the impugned 
notifications. In para. 14(f) it is alleged that because of the remarks of the 
High Court which have been already quoted above and because of the animus of 
the officers concerned and also because of political clamourings of the tenants of 
the petitioner, the land acquisition notifications were issued. These allega- 
tions are stoutly denied by the Commissioner in his reply. It should be noted 
that the lands acquired under the notification challenged in Special Civil Ap- 
plication No. 2509/72 are said to measure 72 acres and 354 gunthas and the 
lands in Special Civil Application No. 576/73 are said to measure 195 acres 
15} gunthas. These are insignificant portions of the entire scheme of acquisi- 
tion the area of which is about 1500 sq. miles which is the proposed periphery 
of the new town. It is also stated by the Commissioner that the delay in the 
apportionment of the compensation between the landlord and the tenants was 
due to the disputes between the tenants and the landlord. Moreover, no per- 
sonal malice is alleged individually against any of the officers. We do not find 
any substance, whatsoever, in the allegations made against the officers who are 
only trying to implement Bombay City Development Plan made to meet the 
urgently felt necessity of the population of the city of Bombay as officers of the ° 
State of Maharashtra. The officers concerned are themselves transferred either 
during the pendency of the petitions or during the pendency of the notification. 
In these circumstances, we are inclined to hold that the allegations of mala fides 
made in the petitions are frivolous. No other ground is urged in support of 
the petitions. 

The petitions are, therefore, dismissed. Costs: quantified at Rs. 1,000 in 
Special Application No. 2509/72. No order as to costs in the other petition. 


Petitions dismissed. 


CRIMINAL REVISION. 


Before Mr. Justice Vaidya. 


BARNICE DOMNIC MIRANDA v. THE STATE.* 

Constitution of India, Art. 20(2)—Criminal Procedure Code (V of 1898), Secs. 869, 370, 
517—Essential Commodities Act (X of 1955), Sec. 7—Maharashtra Foodgrains Ration- 
ing (II) Order, 1966, Cl. 8—Magistrate convicting and sentencing accused under s. 7 of 
Act X of 1955 read with Cl. 8 of Order—Whether Magistrate can subsequently order 
confiscation of vehicle used for carrying prohibited goods, 


ı An order for forfelture of a vehicle, if passed after the accused has already been 
convicted and sentenced under s. 7 of the Essential Commodities Act, 1955, read with 
CL 8 of the Maharashtra Foodgrains Rationing (II) Order, 1966, is in contravention 
of art. 20(2) of the Constitution of India and s. 369 of the Code of Criminal Proce. 
dure, 1898, and is, therefore, not sustainable. The orders for forfeiture, conviction 
and sentence under s. 7 of the Essential Commodities Act, 1955, should all be passed 
at the time of the delivery of the judgment, The Magistrate, having once exercised 
his discretion which certainly exists in him, having regard to the proviso to g. 7(1) (b) 
of the Act, by not passing an order of forfeiture of the vehicle, cannot alter that order 
by making another order of forfeiture contrary to the provisions of s. 369 of the Code 
of Criminal Procedure. 

Kedar Ram v. State of Bihar, Magbool Hussain v. The State of Bombay? and 
D. Kominatos vy. Emperor, referred to. 

*Decided, November 12, 1978. Criminal 2 Hee) S.C.R. 780, s.c. 56 Bom. L.R, 18, 
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A, G. Deshmukh, for the petitioner (Original accused No. 2). 
V.T. Gambhirwalla, Assistant Government Pleader, for the State. 


Vawya J. The petitioner was convicted on February 28, 1973 in case No. 
2708/P. The petitioner who was accused No. 2 and another Abdul Rasid who was 
accused No. 1 were charged under s. 7 of the Essential Commodities Act read 
with els. 8 and 23 of the Maharashtra Foodgrains Rationing (IJ) Order, 1966. 
It was alleged by the prosecution that on July 15, 1972 at about 7.45 P.M, 
the two accused were found transporting six gunny bags containing rice con- 
trary to the Regulations, in a tempo, owned by accused No. 2. . 

The learned Presidency Magistrate passed the following order: 

“Accused Nos. 1 and 2 are found guilty and they are convicted of an offence punish- 
able under Section 7 of the Essential Commodities Act r/w. Clause 8 of the Maha- 
rashtra Foodgrains Rationing (i) Order, 1966, and they are sentenced to suffer SL 


for one day each and to pay a fine of Rs. 450/- Sect Da NE LOSE ker fOr area 
months each. Muddemal rice confiscated.” 


On that very day the police prosecutor made an application, perhaps im- 
mediately after the judgment was pronounced, for confiscating the tempo 
MRQ 1438. The learned Presidency Magistrate appears to have curiously 
passed an order issuing notice to the owner though accused No. 2 was 
alleged to be the owner by the prosecution. Ultimately the learned Presidency 
Magistrate passed an order on June 4, 1973 after further hearing the matter, 
confiscating that tempo under clause (b) of sub-s. (/) of s. 7 of the Essential 
Commodities Act, 1955. The said order of confiscation is challenged in the 
above revision application by accused No.2. 


Mr. Deshmukh, the learned counsel for accused No. 2, contended that once 
the accused was convicted and punished by the learned Presidency Magistrate 
by his judgment and order dated February 28, 1972, the learned Magistrate 
had become functus officto and he had therefore no jurisdiction to award 
further punishment of forfeiture under s. 7 of the Essential Commodities Act, 
1955, having regard to the provisions of art. 20(2) of the Constitution of India 
which lays down ‘‘No person shall be prosecuted and punished for the same 
offence more than once”. Mr. Deshmukh also relied on the general principles 
of double jeopardy and a decision of a Division Bench of the Patna High 
Court in Kedar Ram v. State of Bthar,' where it is held that the forfeiture of 
the property within the meaning of sub-cl. (b) of sub-s. (Z) of s. 7 of the 
Essential Commodities Act for violation of R. 3 of the Sugar (Movement Con- 
trol) Order, 1955 was a penalty and such an order cannot be made when the 
Court had become functus officio after delivery of the judgment. The conten- 
tion raised by Mr. Deshmukh is well founded and must be upheld. 


There is no dispute that the forfeiture of the vehicle under s. 7(/)(b) is a 
punishment within the meaning of art. 20(2) of the Constitution of India. The 
marginal note of s. 7 itself describes the entire section as dealing with ‘‘penal- 
ties.’’ It may be convenient to set out the entire sub-section which deals with 
the punishment and forfeiture under the Essential Commodities Act, 1955, 
which runs as follows: 


‘7, (1) If any person contravenes, whether knowingly, intentionally or other- 
wise, any order made under section 3— 

(a) he shall be punishable— 

(i) in the case of an order made with reference to clause (h) or clause (i) of sub- 
section (2) of that section, with imprisonment for a term which may extend to one year 
and shall also be liable to fine, and 


(ii) in the case of any other order, with imprisonment for a term which may extend 
to five years and shall also be liable to fine: 


1 [1966] Cri. L. J. 854. 
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Provided that in the case, of a first offence, if the Court is of opinion that a sentence 
of fine only will meet the ends of justice, it may, for reasons to be recorded, refrain 
from imposing a sentence of imprisonment and in the case of a second or subsequent 
offence, the Court shall impose a sentence of imprisonment and such imprisonment shall 
not be less than one month; and 

(b) any property in respect of which the order has been contravened or such part 
thereof as to the Court may deem fit including any packages, coverings or receptacles 
in which the property is found and any animal, vehicle, vessel or other conveyance used 
in carrying the property, shall be forfeited to the Government: 

Provided that if the Court is of opinion that it is not necessary to direct forfeiture 

in respect of the whole or, as the case May be, any part of the property or any packages, 
coverings or receptacles or any animal, vehicle, vessel or kisa conveyance, it may, 
for reasons to be recorded, refrain from doing so.” - 


Mr. Gambhirwalla submitted that this section does not contain any provisions 
as to when an application for forfeiture should be made or whether it should 
be made at all. He submitted relying on the provisions under s. 517 of the 
Criminal Procedure Code that an order of forfeiture could be made as inciden- 
tal or consequential to the conviction even after the judgment was pronounced 
and it cannot, therefore, be said that the Court had become functus officto 
when the order reproduced above was passed by the learned Presidency Magis- 
trate on February 28, 1972. 

Now, it is true that s. 7 does not say specifically when the order of forfeiture 
should be passed. But it is clear from the wording at the end of el. (a) that 
the forfeiture, conviction and sentence must all be passed at the time of the 
delivery of the judgment. The provisions which apply to the Presidency 
Magistrate’s judgment are contained in s. 370 of the Criminal Procedure Code 
which require the Presidency Magistrate to record among other particulars, 
the final order. Section 369 of the Criminal Procedure Code lays down that 
save as otherwise provided by the Code or by any other law for the time being 
in force, no Court when it has signed its judgment, shall alter or review the 
same except correct the clerical error. It is, therefore, manifest that what 
the learned Magistrate has done is contrary to art. 20(2) of the Constitution 
of India and s. 369 of the Criminal Procedure Code. 

Mr. Gambhirwalla submitted that the application which was filed by the 
police prosecutor on February 28, 1972, the very date’ on which the judgment 
was pronounced, was merely an incidental or consequential application and it 
was not a fresh prosecution of the accused which alone is barred under art. 20(2) 
of the Constitution and s. 369 of the Criminal Procedure Code. He submitted 
that what was applied for was not an alteration of the judgment but merely 
the 7 T of the judgment by passing the necessary orders under 
B. 7(1) ( | 

The word ‘prosecution ” in cl. (2) of art. 20 of the Constitution means an 
initiation or starting of proceedings of criminal nature before a Court of law. 
(See Maqbool Hussain v. The State of Bombay?) In other words, it means a 
proceeding either by way of indictment or information in the criminal Courts 
in accordance with the procedure prescribed in the statute which creates the 
offence and regulates the punishment. The application which the prosecu- 
tion made .was, therefore, prosecution within the meaning of art. 20(2). Ask- 
ing the Court to punish the accused under s. 7(/)(b) was also, in a sense, 
alteration of the judgment because the learned Magistrate though not for 
any reasons expressed in the judgment had exercised the discretion which 
certainly existed in him having regard to the proviso to s. 7(1)(b). 

Having once exercised his discretion by not passing an order of forfeiture 
of the tempo, it was not open to the learned Magistrate to alter that order by 
making an order of forfeiture of the tempo contrary to the provisions of s. 369 
of the Criminal Procedure Code. Apart from the authorities, I am, therefore, 
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of the view that what was done by the Magistrate on the application presented 
by the police prosecutor was in violation of art. 20(2) of the Constitution of 
India and s. 369 of the Criminal Procedure Code. 

In Kedar Ram v. State of Bihar N. L. Untwalia and Anant Singh JJ. 
have held that the penalty of forfeiture must be imposed at the time of deli- 
vering the judgment convicting the offender for the offence. Any alteration 
or review of the judgment after it has been pronounced and signed except 
to make correction of any clerical error is rendered impossible as a result of 
ss. 258 and 369 of the Criminal Procedure Code. They have also held that 
s. 517 of the Criminal Procedure Code providing for confiscation, amongst 
other things, of any property after the conclusion of a trial was a general 
provision; it could not be invoked so as to override the special provisions of 
s. 7 of the Essential Commodities Act which itself provided, as a mandatory 
measure, for making an order of forfeiture at the time when the judgment 
was delivered. 

In support of this conclusion, they relied on a decision of this Court in Raghu- 
nith Krishna v. Emperor; which in its tarn followed the Full Bench deci- 
sion of this Court in Emperor v. Hansraj Astaj* and laid down that where 
the trial Court convicts an accused person for having contravened Cl. 3, 
Food Grains Control Order, it should not make an order under s. 518, Cri- 
minal Procedure Code, but should itself pass the order of forfeiture under 
clause 7A. The Division Bench of the Patna High Court also referred to 
the decision in Pratap Singh v. The State,5 where a view hag been taken that 
the general provisions of s. 517 do not apply to cases under statutes in which 
special provisions for forfeiture have been made. That was a case under the 
West Bengal Black Marketing Act, 1948. A reference was also made to a 
decision of the Division Bench of the Assam High Court in Jalim Chand v. 
The State,® but it is unnecessary to refer to that case as in that case the ques- 
tion was as to whether under sub-cl. (b) of 8. 7, as it stood before its amend- 
ment by Act No. 36 of 1967, the vehicle could be forfeited. Mr. Deshmukh, 
the learned counsel for accused No. 2, also referred in this connection to a 
decision of the Division Bench of the Calcutta High Court in D. Kominatos 
v. Emperor,’ where the High Court held that the order of forfeiture was a 
punishment. In view of what is stated above by me, I do not think it necessary 
to discuss these cases any further. 

It is clear that the order of forfeiture which was made after the conviction 
and sentence was in contravention of art. 20(2) of the Constitution of India and 
s. 869 of the Criminal Procedure Code. 

Mr. Gambhirwalla, the learned Assistant Government Pleader, however, sub- 
mitted that it is open to this Court to exercise its powers of revision under 
s. 439 of the Criminal Procedure Code and set right the order passed by the 
learned Magistrate on February 28, 1972 by passing an order under s. 7(1)(b). 
There is some force in this contention, but the exercise of the powers of 
revision of this Court is discretionary. Neither the accused, nor the Govern- 
ment had challenged the order passed by the learned Magistrate on February 
28, 1972. There is nothing illegal in the said order. The Magistrate had a 
discretion not to pass an order of forfeiture of the vehicle under the proviso to 
s. 7(1)(6). If the order itself was illegal on some other ground that would 
have been a different matter. In the present case conviction and sentence pass- 
ed against the petitioner by the learned Magistrate by his judgment and order 
dated February 28, 1972 cannot be challenged as illegal merely because no order 
was passed by him under s. 7(1) (b). What can be done by this Court under 
s. 439 is to exercise any of the powers conferred on a Court of appeal by ss. 423, 
426, 427 and 428 or on a Court by s. 338. This Court may enhance the sentence. 

8 [1947] A.LR. Bom. 289. 6 hed A.I.R., Assam 182, 
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Sections 423, 426, 427 and 428 undoubtedly vest a power in this Court to enhance 
the sentence, but that cannot be done without issuing a notice under s. 439(2). 

The question, therefore, is whether at this stage I should exercise a power of 
revision under s. 489 and add to the punishment which has already been inflict- 
ed on the petitioner, directing the punishment of forfeiture under s. 7(/)(0). 
I do not think that this is a fit case for doing so because the rice attached had 
already been forfeited and the learned Magistrate had the discretion not to for- 
feit the vehicle. The State itself has not filed any application for revision 
against the order till now. It will not be, therefore, reasonable or fair on an 
application in revision filed by the accused to issue notice at the end of more 
than nine months to the petitioner accused to show cause why the vehicle should 
not be forfeited. 

Mr. Gambhirwalla submitted that as there was an order in favour of the Gov- 
ernment passed by the learned Magistrate, it was not necessary for the Govern- 
ment to file an application in revision. In view of this revision application and 
the objections raised by the accused it was open to the Government to file an ap- 
plication in revision against the original conviction and sentence asking for en- 
hancement of the sentence, by forfeiting the vehicle. The Government has not 
done so. In all the facts and circumstances of the case, therefore, I do not think 
that this is a fit case where I should at this stage issue a notice of enhancement 
under s. 489(2). 

In the result, the petition is allowed. The order passed by the learned Pre- 
sidency Magistrate, 25th Court, Mazgaon, Bombay, on June 4, 1973 confiscat- 
ing Tempo No. MRQ 1488 is set aside as illegal. The rule is made absolute. 
It seems that the vehicle has been returned to the petitioner on his executing a 
bond. The bond shall stand cancelled. Order accordingly. 


Before Mr. Justice Vaidya. 


BHAU RAMCHANDRA MALAWADE v. THE STATE OF 
MAHARASHTRA”, 

Criminal Procedure Code (Act V of 1898), Secs. 526(1) (d)(e), 177, 352, 353, 540A—Dis- 
cretion under s. 526(1)(e), when exercisable--Vague and speculative grounds, whe- 
ther can form basis of order under s. 526(1)(e). 

The discretion which vests in the Court under cl. (e) of subs. (1) of s. 526 of 
the Code of Criminal Procedure, 1898, is exercisable “in the ends of justice” judici- 
ously, fairly and in accordance with law. It should not be exercised for imaginary 
fears of speculative disturbances of trials. The discretion should be exercised in 
accordance with known judicial principles and not contrary to es. 177, 352 and 526 
of the Code. 

When the Legislature itself has laid down in s. 177 of the Code of Criminal Pro- 
cedure, 1898, that the Court which should ordinarily try cases is the Court within 
the local limits of whose jurisdiction the offence is committed, it is not open to 
the Sessions Judge, on some vague and ill-founded grounds of “peace and tran- 
quillity”, which are not mentioned in cls. (a) to (e) of s. 526(1) of the Code, to de- 
prive that Court of its jurisdiction. If by “peace and tranquillity” is meant “con- 
venience to the police’ within the meaning of s. 526(1)(d), it should be so contended 
and proved before the Sessions Judge and the Judge should so state in his judgment. 


B. N. Deshmukh, for the petitioners. 
S. C. Pratap, Assistant Government Pleader, for the State. 


Vara J. These two cases arise out of certain incidents of a riot which 
took place at Patan in Satara district on October 1, 1972, as a result of some 
agitation made by the citizens of that town against the rise in State Transport 
Bus fare. 


*Dectded, December 30, 1972. Criminal Revision No. 1189 of 1878). 
Revision No. 1188 of 1978 (with Criminal 
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The two cases have been filed against the two sets of accused (16 in one 
case and 42 in the other) under ss. 147, 148, 341 and 485 of the Indian Penal 
Code. Some of the accused made applications to the Sessions Judge, Satara, 
for transfer of the two criminal cases from Karad Court to Patan Court where 
they were originally instituted. The cases were transferred from Patan Court 
to Karad Court for certain “administrative grounds.’’ It is difficult to under- 
stand from the judgment of the learned Sessions Judge what these grounds 
were. The applications of the accused for re-transfer from Karad Court to 
Patan Court were made on the ground of general convenience of the parties 
and witnesses under s. 526(1)(d) of the Code of Criminal Procedure as all the 
accused and majority of the witnesses cited in the charge-sheets filed by the 
police were from Patan. 

Notwithstanding this reasonable request on behalf of the accused, the learned 
Sessions Judge, Satara, by his order, dated October 18, 1973, upheld the con- 
tentions raised on behalf of the State opposing the applications made by the 
accused, observing as follows: 


“On considering the above rival contentions, I find that from the point of view of 
peace and tranquillity, Karad would be a proper place for trial of these two cases. It is 
true that a large number of the accused will have to go to Karad for every date of 
hearing. However, I am sure that if the accused choose to remain absent and if they 
pray for exemption, the prosecution will not oppose this move and in that case, there 
will not be any inconvenience to the accused. Further, Karad is a suitable place for 
most of the prosecution witnesses as it is approachable by frequent S.T. buses. As 
against this, Patan is rather out of place. Further the distance between Karad and 
Patan is not much, being only 20 miles or so. It cannot be ignored that the present 
cases have arisen out of political agitation. Therefore, it is quite likely that during the 
trial, in view of the large number of the accused and this political aspect, some unto- 
ward incident might take place. It is quite possible that besides the large number of the 
accused, the trial may attract a large number of audience from Patan and that may also 
result in happening of some untoward incident. Under all these circumstances, I feel 
that it would be proper to have the trial at Karad.” 


Every one of the reasons given by the learned Sessions Judge is challenged 
by Mr. Deshmukh, the learned counsel appearing for the accused, as unjustified 
in law and injudicious on facts. Mr. Pratap, the learned Assistant Government 
Pleader, could say nothing more than what the learned Sessions Judge has stated, 
in support of the order. 

Now s. 177 of the Criminal Procedure Code lays down that ‘‘every offence shall 
ordinarily be inquired into and tried by a Court within the local limits of whose 
jurisdiction it was committed.’’ In these cases, although Patan Court is the 
Court which has jurisdiction under s. 177, Criminal Procedure Code, rather un- 
usual arguments were made on behalf of the State to oppose the transfer of the 
cases to Patan Court and they were accepted by the learned Sessions Judge ton- 
trary to s. 177 of the Criminal Procedure Code. 


It is not possible to accept the contention urged by Mr. Pratap, that the reasong 
given by the learned Sessions Judge fall under cl. (e) of s. 526(/) of the 
Criminal Procedure Code which provides for a transfer when ‘‘such an order 
is expedient for the ends of justice.” The words ‘‘ends of justice” do not 
mean ‘‘anything that the State asks the Judge to do or anything that the Judge 
wants to do.” 

The Judge must do justice in accordance with law, normal procedure, fair- 
ness and convenience of the public. The law is very clear under s. 177, Criminal 
Procedure Code. The Judge had no discretion in the matter. The transfer 
of the cases from Patan to Karad on what are described in the judgment as 
‘‘administrative grounds’’ was itself not legal. He could not in law refuse to 
transfer them back from Karad to Patan for any of the reasons mentioned by 
the learned Sessions Judge in his judgment. 
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It is difficult to understand what the learned Sessions Judge means by say- 
ing that ‘‘from the point of view of peace and tranquillity, Karad would be a 
proper place.” When the Legislature has laid down that the Court which 
should ordinarily try cases, under s. 177, Criminal Procedure Code, is the 
Court within the local limits of whose jurisdiction the offence is committed, it 
is not open to the learned Sessions Judge to deprive that Court of jurisdiction 
on some vague and ill-founded grounds of peace and tranquillity, which are 
not mentioned in s. 526(/) cls. (a) to (e) of the Criminal Procedure Code. If 
by ‘‘peace and tranquillity’’ was meant ‘‘convenience to the police’’ within 
the meaning of s. 526(/)(d), it should have been so contended and proved by 
the prosecution before the Sessions Judge and the Judge ought to have stated so 
in the judgment. 


Nothing has happened to deprive the citizens of Patan or the State of the 
confidence which, I believe, they have in the Court at Patan. Nothing has also 
happened on the basis of which the learned Sessions Judge could infer that, if 
the eases are conducted in the Court at Patan, there would be disturbance of 
peace and tranquillity or that the State will be incapable of maintaining law 
and order in Patan. I believe that the citizens of Patan know how to behave 
in Court. I do not know on what basis the learned Sessions Judge jumped to 
the conclusion that for preserving or securing peace and tranquillity, it would 
be necessary to retain the cases at Karad, at a distance of 20 miles from Patan, 
causing unnecessary inconvenience, expenses and harassment to the large num- 
„ber of the accused and witnesses from Patan. 


It is also difficult to understand how the learned Sessions Judge could take 
into consideration a supposed fact that ‘‘if the accused applied for exemption, 
the State would not object to the same and that would not he any inconvenience 
to the accused.’ Ordinarily s. 353 requires that all evidence must be recorded 
in a criminal trial in the presence of the accused. There is nothing in the re- 
cord to show that the presence of the accused was likely to be dispensed with 
under s. 540A or the accused wanted their presence to be dispensed with. 


Mr. Pratap says that the prosecutor had made a statement before the learned 
Sessions Judge that if an application for exemption were made, it would not 
‘be opposed and the learned Sessions Judge was therefore justified in proceeding 
on that assumption, though the accused, admittedly, did not ask for dispensing 
with. their presence. All that needs be said is that it was an extraord nary 
‘proposal to be made by a public prosecutor. The learned Sessions Judge 
erroneously made an extraordinary supposition on the basis of it. 


It is not open to the learned Sessions Judge or the public prosecutor to com- 
pel the accused to apply for dispensing with their presence by such imaginary 
suppositions. Justice has to be done in a normal manner in Courts, in public 
openly, fairly, impartially and in accordance with law and not merely accord- 
ing to such unfounded expectations and needs of the prosecution. The usual 
procedure should not be departed from on such unusual grounds. 


The learned Sessions Judge was also wholly wrong in refusing to transfer on 
the grounds that ‘‘the present cases arose out of a political agitation and a 
large number of persons may attend the Court.’’ These grounds are partly 
extraneous and wholly contrary to the Criminal Procedure Code, s. 352 of 
which requires every trial to be held in public and every Court to be open to 
the public subject to the power of the Court to remove any member of the 
public or police. 


Ordinarily the public, in our country, know that they should not disturb the 
conduct of a trial in Court. The learned Sessions Judge was not justified in 
speculat ng about.imaginary disturbances at the trial, the likes of which do not 
seem to have occurred in any part of Satara district though there may have 
been many ‘‘political agitations’’ in respect of which riotings outside Courts 
may have taken place. ) 
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The only ground on which Mr. Pratap sought to justify the order passed by 
the learned Sess.ons Judge under s. 526(/), Criminal Procedure Code was the 
ground under el. (e) as stated above. I do not think that it will promote ends 
of justice to depart from the ordinary procedures of criminal trials before 
ordinary Courts and adopt special procedures before special Courts at special 
places, when the law does not permit such a course. 

Mr. Pratap also submitted that the learned Sessions Judge had a discretion 
in the matter. He is not able to point out any provision of law under which 
the learned Sessions Judge had such discretion except the clause which is men- 
tioned above. The discretion under that clause must be exercised ‘‘in the ends 
of justice’? judiciously, fairly and im accordance with law and not for imagi- 
nary fears of speculative disturbances of trials by citizens, as has been done 
in the present case. The learned Sessions Judge had, if at all, only a discretion 
to be exercised in accordance with the known judicial principles and not con- 
trary to ss. 177, 352 and 526 of the Criminal Procedure Code. 

I find that, in the present case, the learned Sessions Judge has departed from 
well-established principles of rule of law and has ignored ss. 177, 352 and 526 
altogether in refusing to transfer the cases from Karad Court to Patan Court, 
where the cases ought to have been tried in the ordinary course. He was not 
mindful of the inconvenience, expenses or harassment which are bound to be 
caused to the witnessess or the accused if the trials were to be held at Karad. 

In the result, both the revision applications are allowed. The orders passed 
by the learned Sessions Judge are set aside; and the cases are directed to be 
transferred to the Court of the Judicial Magistrate, Patan, who shall hear and 
dispose them of in accordance with law. 


Rule in both the cases made absolute. 
Applications allowed. 


) 


APPELLATE CIVIL. - ` 


Before the Hon'ble Mr. V. D. ‘Tulzapurkar, Acting Chief Justice, and Mr. Justice Shah. 


CHINDHA VITHAL SONAWANE 
v. 
SPECIAL LAND ACQUISITION OFFICER.* 

Land Acquisition Act (I of 1894), Secs. 24, fifthly, 23, 4—Benefit claimant is excluded 
from under s. 24, fifthly—Two independent sets of acquisition in adjacent indepen- 
dent lands for independent purposes—Benefit or advantage arising out of one, whe- 
ther available to claimant in other—Apportionment of benefit between two—Post- 
notification sale instances, whether should be rejected, in ascertaining market value 
of acquired land. 


Under clause fifthly of s. 24 of the Land Acquisition Act, 1894, a claimant is 
not entitled to get benefit by way of increase in the value of the land acquired 
arising out of the use to which the said land will be put after it is acquired; in 
other words, no claimant will be entitled to say that his land, after the acquisi- 
tion, is going to be put to a particular use,—say a non-agricultural use of under- 
taking some building activity thereon whereby land acquires higher value repre- 
sented by building potentiality which gets attached to it—and therefore higher 
compensation at a higher rate is payable to him. The claimant is entitled to the 
value of all existing advantages as well as future possibilities pertaining to the 
land acquired but he will not be entitled to any advantage, particularly by way 
of increase in the value, arising by reason of the very acquisition that gives rise 
to a claim for compensation. 


*Decided, October 1 a , 1973. First Appeal of 8.D. Sansare, Civil Judge, Senior Division, 
No. 882 of 1964 (with irst Appeals Nos. 485 Nasik, in Land Acquisition Reference No, 
of 1964 and 549 of 1964), from the decision 16 of 1963. 
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Atmaram v. Collector of Nagpur,! relied upon. 

But where there are two independent sets of acquisition pertaining to indepen- 
dent lands for independent purposes both initiated almost simultaneously and 
where the proposed acquisitions are under consideration and pending for a long 
time prior to the issuance of relevant notifications that factor itself giving filip to 
the existing price-level of the lands in the vicinity and also filip to developmental 
activities, then surely the benefit or advantage reflected in the price rise as a 
result of the first set of acquisition should be available to the claimants in the 
second set, and, similarly, the benefit or advantage reflected in the rise of prices 
as a result of the second set of acquisition should be available to the claimants in 
the first set. This is so because the only benefit or advantage which has to be 
excluded or denied to a claimant is the one arising from carrying out of the scheme 
for the purpose for which that claimant’s property is being acquired. 

However, in such cases, when two acquisitions have been simultaneously set 
in motion qua two adjacent properties, it is difficult to apportion such benefit or 
advantage between them by ascertaining what part of such benefit or advantage 
is attributable to which particular acquisition. Therefore, while granting to one 
or the other set of claimants such benefit or advantage arising out of the acquisi- 
tion other than their own acquisition, some allowance should be made for the bene- , 
fit or advantage that has arisen on account of their own acquisition. 

In estimating the market value of property compulsorily acquired under the pro- 
visions of the Land Acquisition Act, 1894, sale mstances on which reliance is placed 
by the claimants cannot be discarded outright or regarded as irrelevant simply 

_ because they happen to be post-notification sales. The distance of time by which 
a particular transaction is divorced from the date of relevant notification will have 
a bearing on the probative value and impact of that transaction while determining 
the fair market value of the property acquired. But it cannot be laid down as a 
positive rule that such transactions have necessarily to be ruled out altogether. 
Sections 23 and 24 of the Land Acquisition Act, 1894, do not prohibit post-notifi- 
cation sales from being taken into consideration while determining the market value 
of the acquired land. 

Assistant Development Officer, Trombay v. Tayaballi,2 agreed with. 

Velayudam v. Special Tahsildar3 and Land Acquisition Officer v. Penchalayya,* re- 
ferred to. 

First Appeal No. 332 of 1964: 

M. Inmaye, for the appellant. 

C. Pratap, Assistant Government Pleader, for the respondent. 

C. 


First Appeal No. 485 of 1964: 
Pratap, Assistant Government Pleader, for the appellant. 
V. Paranjpe with D.K. Ghaisas, for Y.S. Chitale, for the respondent. 


First Appeal No. 549 of 1964: 


M.V. Paranjpe with D.K. Ghaisas, for Y.S. Chitale, for the appellant. 
S.C. Pratap, Assistant Government Pleader, for the respondent. 


y. 
8. 
8, 
M. 


TULZAPURKAR Ag. C.J. These three appeals arise out of the land acquisi- 
tion proceedings that were initiated under two different Notifications issued 
almost simultaneously, one being for the project of Market Yard of the Agri- 
cultural Produce Market Committee, Malegaon and the other for a Technical 
High School at Malegaon. 


Part of Survey No. 6 admeasuring 3 acres 18 gunthas and odd annas of 
Malegaon Camp belonging to claimant No. 1 (Chindha Vithal Sonawane), 
S. No. 322 admeasuring 6 acres 19 gunthas belonging to claimant No. 2 (Pandit 
Dongar Mali), S. No. 323/1 admeasuring 1 acre 2 gunthas and odd annas be- 

1 (1929) 31 Bom. L.R. 728, P.C., B.C. 8 Ba A.LR. Mad. 462. 


[1929] A.LR. P.C. 92. 1962] A. P. 725. 
2 (1988) 85 Bom. L.R. 768. 


1978.] CHINDHA 0. SPL. L, A. OFFICER (a.c.3.)—Tulzapurkar Ag. 0. J. 188 


longing to claimant No. 3 (Madhusudan Pandit Mali), S.No. 323/2 admea- 
‘guring 19 gunthas belonging to claimant No. 4 (Dongar Sadashiv Mali), 
S.No. 324/1 admeasuring 5 acres 16 gunthas belonging to claimant No. 5 
(Nadarbai widow of Pandit Mali), 8. No. 324/2 admeasuring 4 acres 27 gun- 
thas and S.No. 325 admeasuring 2 acres 35 gunthas and odd annas belonging 
to claimant No. 6 (Parvatibai widow of Dongar Mali)—the last 6 parcels being 
situate at Sangameshwar—were notified for acquisition for the project of 
Market Yard for the Agricultural Produce Market Committee, Malegaon. 
Section 4 Notification was published on September 12, 1957. Claimants Nos. 2 
to 6 formed a group of themselves being the members of the same family 
though several parcels of land stood in their names separately. Pursuant to 
notice served on the claimants under s. 9 of the Act the claimants lodged their 
claims for the value of the lands acquired, for trees standing thereon and for 
the crops which were also standing thereon at the material time. Claimant 
No. 1 who was the owner of S.No. 6 of Malegaon Camp claimed land value at 
the rate of Rs. 21,000 per acre while claimants Nos. 2 to 6 who were the owners 
of the other lands claimed land value at the rate of Rs. 30,000 per acre. By 
his award dated November 21, 1962 the Special Land Acquisition Officer awar- 
ded the land value to the claimants at rates ranging from Rs. 1,800 to Rs. 2,500 
per acre in respect of these lands. Claimant No. 1 was not given any com- 
pensation for trees standing thereon while the other claimants were granted 
the price of trees at the rate of Rs. 5 per tree for such trees as were standing 
in each one’s respective lands. For the standing crops claimant No. 1 was 
awarded compensation of Rs. 340, claimant No. 2 was awarded compensation 
of Rs. 730, claimant No. 3 was awarded compensation of Rs. 80, claimant No. 4 
was awarded compensation of Rs. 400, claimant No. 5 was awarded compensa- 
tion of Rs. 350 and claimant No. 6 was awarded compensation of Rs. 225. 
Feeling aggrieved by the Award the claimants asked for a reference being 
made to the civil Court and the reference came to be numbered as Land Acqui- 
sition Reference No. 16 of 1963 in the Court of the Civil Judge, Senior Divi- 
sion, Nasik. Jn the civil Court the claimants contended that the land value 
awarded by the Special Land Acquisition Officer at rates ranging from 
Rs. 1,800 to Rs. 2,500 per acre in respect of their lands was grossly inadequate, 
that having regard to the situation where their lands were situate and 
the building potentiality which each of their lands possessed it was an error 
to value the lands on the basis that they were agricultural lands and to make 
a small allowance for building potentiality and that the lands should have been 
valued on the basis that they were non-agricultural building sites and claimant 
No. 1 claimed the land value at Rs. 25,000 per acre while claimants Nos. 2 to 6 
claimed the land value at Rs. 30,000 per acre. They also disputed compensa- 
tion awarded in respect of the trees standing in the acquired lands and claim- 
ed compensation at the rate of Rs. 50 per tree on the basis that the trees ought 
to have been valued having regard to the timber value. They also disputed 
the compensation that was awarded by the Special Land Acquisition Officer for 
the standing crops and claimed higher amounts. In support of their claim the 
gale instances of the adjoining building sites were proved and relied upon by 
them. In all five sale instances were sought to be relied upon by the claimants. 
On behalf of the State the claim for higher compensation was resisted and it 
was urged that though the acquired lands could be said to have some building 
potentiality, 1t was a remote potential and not an immediate one and that there- 
fore it would be proper to value the land on the basis that they were agricul- 
tural lands and give some added compensation for their building potentiality. 
Two sale instances pertaining to agricultural parcels of lands were proved and 
relied upon by the State. The learned Judge on an appreciation of evidence 
took the view that the sale instances that were relied upon by the claimants 
could not afford a comparable guide for fixing the valuation of the acquired 
lands and he, therefore, discarded those sale instances and he accepted the con- 
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tention raised on behalf of the State that the acquired lands should be valued 
on the basis that they were agricultural lands and some allowance could be made 
for the building potentiality which was possessed by those lands. Relying upon 
the two sale instances which were produced on behalf of the State he felt that 
they afforded a reasonable guide for fixing the proper market value of the ac- 
quired lands. He, however, took the view that though the acquired lands had 
building potential, that factor had two aspects, namely that out of the acquir- 
ed lands those parcels of lands from S.No. 6 of Malegaon: Camp and S. No. 322 
of Sangameshwar, which were abutting the main road leading from Sangame- 
shwar to Malegaon Camp had greater building potentiality rather than other 
parcels of lands which were in the interior. He, therefore, concluded that 
part of area—out of 8. No. 6 and the land covered by S. No. 322—ecould be 
valued after taking into account its building potentiality at the rate of 
Rs. 4,000 per acre while the remaining land could be valued at the rate 
of Rs. 3,000 per acre and he awarded compensation at the said rates. 
As regards the trees, he took the view that the Special Land Acquisi- 
tion Officer had omitted to consider the evidence pertaining to the trees which 
were standing on the land belonging to claimant No.1 and he accepted claim- 
ant No. 1’s evidence that there were ten Babul trees in the acquired land for 
which compensation at the rate of Rs.5 per tree was regarded by him as rea- 
sonable. For the trees which were standing on the other parcels of land also 
he granted compensation at the rate of Rs.5 per tree. As regards compensa- 
tion for the standing crops he took the view that there was no material brought 
on record by the claimants which could call for interference in the compensa- 
tion awarded by the Special Land Acquisition Officer so far as standing crops 
in the acquired lands were concerned. He accordingly passed a decree on 
December 31, 1963. It is this decree which is the subject-matter of a challenge 
in First Appeal No.332 of 1964 which has been preferred by claimants Nos. 
1 to 6, who are the owners of Survey No. 6 of Malegaon Camp and Survey 
Nos. 822, 323/1, 323/2, 324/1, 324/2 and 325 of Sangameshwar. 


Survey No. 5/1 admeasuring 1 acre 29 gunthas and Survey No. 5/5 admea- 
suring 2 acres 24 gunthas belonging to claimant No. 3 (Jagannath Vedu 
Mahajan), Survey No. 5/2 admeasuring 4 acres 27 gunthas belonging to claim- 
ant No. 1 (Dodhu Manaku Mahajan) and Survey No. 5/3 admeasuring 2 
acres 14 gunthas and Survey No. 5/4 admeasuring 3 acres 23 gunthas belong- 
ing to claimant No. 2 (Kalu Hiraman Mahajan)—an area aggregating to 13 
acres 37 gunthas situate at Malegaon Camp—were acquired for the purpose 
of a Technical High School at Malegaon under s. 4 Notification which was 
published on September 5, 1957. The possession of the acquired land was 
taken under the urgency clause on December 21, 1957. Pursuant to notices 
that were served upon them under s, 9 of the Act, the claimants lodged their 
claims before the Special Land Acquisition Officer and they claimed compen- 
gation at the rate of Rs. 32,000 per acre for their lands. By his Award dated 
June 22, 1962 the Special Land Acquisition Officer awarded compensation 
aggregating to Rs. 40,818.18 inclusive of solatium at varying rates, the land 
value being fixed at varying rates of Rs. 1,500 to Rs. 2,500 per acre. Claim- 
ant No. 1 who owns S. No. 6/2 was awarded compensation at the rate of 
Rs. 2,000 per acre while claimant No. 2 who owned S. No. 5/3, 5/4 at the 
rate of Rs. 1,500 and Rs. 2,500 respectively and claimant No. 8 who owned 
S. Nos. 5/1 and 5/5 at the rate of Rs. 2,500 for both. Being. dissatisfied with 
the Award the claimants asked for a reference which was numbered as Land 
Acquisition, Reference No. 45 of 1962 in the Court of the Civil Judge, Senior 
Division, Nasik. ‘In the trial Court the claimants claimed compensation for 
their lands at Rs. 20,000 per acre and further claimed 15 per cent. solatium 
on such enhanced rate of compensation. In support of their claim for en- 
hanced compensation reliance was placed upon as many as 5 sale instances 
which pertained to non-agricultural parcels of lands having building poten- 
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tiality, The claim was resisted by the State on the ground that though the 
lands acquired had some building potentiality, the lands had however been 
put to agricultural use and compensation should be awarded on the basis that 
the lands could be treated as agricultural lands and some allowance for the 
building potentiality could be made. Two sale instances pertaining to agricul- 
tural lands were proved on behalf of the State as comparable instances. The 
learned Judge discarded the sale instances that were proved on behalf of the 
State and proceeded to value the lands on the basis that they were non-agri- 
cultural sites having great building potentiality. Relying upon two sale deeds 
that were produced at exhs. 24 and 28 he regarded two sale instances (exhs. 
24’ and 28) as instances of comparable transactions and as affording a guide 
for fixing the market value of the lands. The price rate under exh. 24 worked 
out at Rs. 18,722 per acre while the price rate under exh. 28 worked out at 
Rs. 15,000 per acre. He further took the view that 8. No. 5/1 admeasuring 1 
acre 29 gunthas which was abutting Malegaon Camp road could be valued at 
the rate of Rs. 15,000 per acre while S. No. 5/2 and S. No. 5/4, which com- 
prised the middle portion of the entire land of S. No. 5 should be compensated 
at the rate of Rs. 7,500 per acre, while the remaining pieces of lands viz. 
S. No. 5/8 and S. No. 5/5, which were very much deep on the back side of 
the entire land should be properly compensated at the rate of Rs. 5,000 per 
acre. Accordingly, he granted total compensation of Rs. 1,05,000 for the said 
lands at the aforesaid rates and added Rs. 15,750 by. way of solatium at 15 per 
cent. He granted total compensation of Rs. 1,20,750. Deducting the amount 
that had been awarded by the Special Land Acquisition Officer viz. 
Rs. 40,818.18, he passed a decree in the claimants’ favour to the extent of 
Rs. 79,931.82. He also awarded interest at 4 per cent, per annum from 
December 21, 1957 being the date when possession had been taken by the 
Government till payment. This decree passed by the learned Judge on March 
23, 1964 has been challenged both by the State of Maharashtra in First Appeal 
No. 485 of 1964 and by the claimants in First Appeal No. 549 of 1964. The 
State has contended that the enhanced compensation granted by the learned 
Judge was without afy basis and that in fact the acquired lands should have 
been valued on the basis that they were. agricultural lands to which some: 
allowance could have been made having regard to their building potentiality. 
On behalf of the claimants the decree of the learned Judge is challenged on 
the ground that even higher compensation—the compensation claimed by the 
claimants at the rate of Rs. 20,000 per acre—ought to have been awarded. 

Since the two acquisitions, which have given rise to these two Land Re- 
ferences, were Initiated almost ‘simultaneously, the first one being by issuance 
of Notification under s. 4 on September 12, 1957 and the second one being by 
issuance of Notification under s. 4 on September 5, 1957 and since the sale 
instances, which have been produced by the claimants in both the References 
as well as two instances which have been produced on behalf of the State in | 
both the References are common instances, it would be advisable to deal with 
these three appeals together and dispose them of by a common judgment. 

So far as First Appeal No. 332 of 1964 is concerned, Mr. Limaye appearing 
for the claimants has contended that the learned Judge was in error in reject- 
ing the sale instances that were proved and relied upon by the claimants at 
the trial and the learned Judge further erred in granting compensation for 
the value of the lands on the basis that the acquired lands were agricultural 
lands. He contended that having regard to the admitted position that the 
acquired lands were situate on the principal road, namely the road which ran 
from Sangameshwar to Malegaon Camp and having regard to the fact that 
the dequired lands had considerable building potentiality and the fact that 
Malegaon Town was a fast developing town, the learned Judge should have pro- 
ceeded to value the aequired lands on the basis that they were non-agricultural 
lands—on the basis that they were building sites. . He further contended that 
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though the sale instances which had been produced on behalf of the claimants 
were post-notification instances, it was an error to have discarded all those 
instances altogether and the learned Judge should have treated those sale in- 
stances as relevant instances, of course by making some allowance for the fact 
that they were post-notification sales. He particularly placed reliance upon 
the sale deed dated June 23, 1959 under which an area admeasuring 1 acre 
out of S. No. 318/3 of Sangameshwar assessed at 2-8-0 had been sold at 
Rs. 15,000—the sale instance on which reliance had been placed by the learn- 
ed Judge dealing with Land Acquisition Reference No. 45 of 1962. He, there- 
fore, urged that the compensation granted by the learned Judge for the parcel 
of land out of S. No. 6 of Malegaon Camp and for the land covered under 
S. No. 322 of Sangameshwar at the rate of Rs. 4,000 per acre and for the re- 
maining lands at the rate of Rs. 3,000 per acre.was utterly inadequate and 
this Court should fix the proper market value of the lands acquired after 
having regard to the situation of the acquired lands and their building poten- 
tial. Mr. Pratap appearing for the State has, however, attempted to justify 
the compensation that has been granted by the learned Judge. 


So far as First Appeal No. 485 of 1964, which has been preferred by the 
State, is ‘concerned, Mr. Pratap contended that the learned Judge ought to 
have accepted the two sale instances that were proved on behalf of the State 
at the trial as affording proper guide and ought to have fixed the compensa- 
tion for, the lands acquired on the basis that they were agricultural pieces of 
land by adding some amount for the building potentiality which those lands 
possessed. He strenuously contended that the learned Judge was clearly in 
error in relying upon the sale instances which had been proved on behalf of 
the claimants at the trial—all sale instances were admittedly post-notifica- 
tion sales. He pointed out that these sale instances on which the claimants 
relied apart from the fact that they pertained to sales of developing plots of 
land, pertained to the period which was 2 to 3 years later than the relevant 
date of s. 4 Notification and as such these sale instances should have been re- 
garded by the learned Judge as irrelevant. In support he relied upon the 
decision of the Madras High Court reported in Velayudam v. Spectal Tahsil- 
dar! He further contended that no evidence worth the name had been led 
by the claimants showing that any, development had taken place in the vicinity 
of the acquired lands prior to issue of s. 4 Notification. He further pointed 
out that in fact the tenor of the evidence led by the claimants clearly showed 
that all the development that had taken place was on the southern side of 
Sangameshwar-Malegaon Camp road and that too on account of two acqui- 
sitions that were initiated by the State Government, one for the purpose of 
having a Technica] High School and the other for the project of Market Yard 
of Agricultural Produce Market Committee, Malegaon and he urged that the 
claimants were not entitled to receive any advantage by way of rise in price 
that must have occurred as a result of initiation of these two acquisitions and 
in support of his contention he relied upon the Privy Council decision in Atma- 
ram v. Collector of Nagpur? In any event he contended that the learned Judge 
was clearly in error in striking an average rate per acre per land sold for 
non-agricultural use under sale deeds exhs. 24, 28, 36 and 40 between 
Rs. 18,440 and Rs. 15,000 per acre, for these sale transactions from which an 
average price rate per acre had been struck by the learned Judge were the sale 
transactions pertaining to the years 1959-60 whereas the relevant date for 
fixing the market value of the acquired lands was September 5, 1957. He has 
further contended that in applying the rate of Rs. 15,000 per acre to the land 
covered by S. No. 5/6 the learned Judge has not indicated the basis or the 
material on which the said rate could be granted in respect of that land and 
in the absence of any reasoning in that behalf the compensation granted at 


1 (oe) A. LR. Mad. 462. [1929] A. I..R. P. C. 92. 
2 (1929) 81 Bom. L.R. 728, P.C., 8.0. 
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that rate should not be sustained by this Court. On the other hand, the claim- 
ants in their Appeal No. 549 of 1964 have contended that even the compensa- 
tion that has been granted by the learned Judge for the acquired lands has been 
rather low and that the compensation at the rate of Rs. 20,000 per acre as was 
claimed by them as the price should have been granted. We shall consider 
these rival submissions made by counsel on behalf of the respective parties in 
these appeals presently. 


We shall first deal with a couple of legal contentions which have been urged by 
Mr. Pratap on behalf of the State before us. The first contention urged by 
Mr. Pratap was that the claimants in either of these references were not en- 
titled to receive benefit of any increase in the value of the land that must have 
taken place on account of two acquisitions that were initiated by the State Gov- 
ernment in the month of September 1957, one for Technical High School at 
Malegaon and the other for the project of Market Yard of Agricultural Pro- 
duce Market Committee, Malegaon. He urged that on the material that was 
available on record it could be clearly said that the claimants had failed to 
prove that there had been any building activity or development activity un- 
dertaken in the vicinity of the lands acquired prior to September 1957 and 
all such development activity or building activity which had possibly given 
a fillip to the land value in the vicinity had been undertaken after the two ac- 
quisitions had been initiated and if as the result of initiation of these two aequi- 
sitions certain development had taken place giving a fillip to the prices of 
the lands in the vicinity of the acquired lands, the claimants could not get the 
benefit thereof. In this behalf he relied upon the clause ‘fifthly’ of s. 24 of 
the Land Acquisition Act and the decision of the Privy Council reported in 
Atmaram v. Collector of Nagpur. He specifically invited our attention to the 
principle that has been enunciated by the Privy Council in the said case on 
p. T31 of the report. The principle has been enunciated thus: ~~ 

“Now, the proper principles applicable to the case were not in controversy be- 

fore the Board. An owner of lands in the position of the appellant is entitled, it was 
agreed, to the value to himself of the property.in its actual condition at the time of expro- 
priation with all its then existing advantages and with all its future possibilitles, exclud- 
ing only any advantage due to the carrying out of scheme for the purposes for which 
the property was being acquired.” 
In view of the above principle enunciated by the Privy Council, Mr. Pratap 
contended before us that the learned Judge was in error in granting compensa- 
tion at the higher rate to the claimants in respect of their lands which had been 
acquired because of higher rates that were prevailing in the post-notification 
period, the instances of sales pertaining to which period had been proved on 
behalf of the claimants. The principle enunciated by the Privy Council in 
the aforesaid decision to which our attention has been drawn is undoubtedly 
based upon the provisions of clause fifthly of s. 24 of the Land Acquisition 
Act and the question before us is as to how far and to what extent the afore- 
said principle could be applied to the facts of the present case. Sections 23 
and 24 of the Act respectively set out the matters which shall be taken into 
consideration by the Court and the matters which shall not be taken into 
consideration by the Court while fixing the compensation payable to the claim- 
ants. We are concerned with s. 24 which enumerates the matters which the 
Court is enjoined upon to ignore while determining the compensation and 
elause fifthly of s. 24, which is material, runs as follows: 

“24. But the Court shall not take into consideration—... 

fifthly, any increase to the value of the land acquired likely to accrue from the use 
to which it will be put when acquired;” 


Clause fifthly of s. 24, in our view, clearly provides that a claimant will not 
be entitled to get benefit by way of increase in the value of the land acquired 
arising out of the use to which the said land would be put after being acquired; 
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in other words, no claimant would be entitled to say that his land, after the 
acquisition was accomplished, was going to be put to a particular use, say, 
non-agricultural use such as undertaking of building activity therein and that 
therefore his land has acquired higher value represented by building poten- 
tiality that will get attached to it and therefore higher compensation at that 
higher rate should be paid to him. Clause fifthly of s. 24 has been interpreted 
by the Privy Council in the aforesaid decision to this effect. The claimant is 
entitled to the value to himself of the property in its actual condition at the 
time. of expropriation with all its then existing advantages and with all its 
future possibilities and the only thing that has to be excluded is any advantage 
due to the carrying out of the scheme for the purposes for which the property 
is being acquired. In our view, the position under clause fifthly of s. 24 as in- 
terpreted by the Privy Council in the aforesaid decision is clear, namely that 
the claimant is entitled to the value of all existing advantages as well as future 
possibilities pertaining to the land acquired but he will not be entitled to any 
advantage, particularly by way of increase in the value, arising by reason of 
the very acquisition that gives rise to a claim for compensation but the instant 
case is not a case of a single acquisition but is a case where two independent 
acquisitions pertaining to independent lands for independent purposes were 
initiated by the State Government’ and what is more, both these acquisitions 
were initiated almost simultaneously in the month of September 1957. The 
first acquisition in point of time was in respect of S. No. 5 under s. 4 Notifi- 
eation published on September 5, 1957 for the purpose of a Technical High 
School at Malegaon and the second one was in respect of S. No. 6 of Malegaon 
Camp and S. Nos. 322, 323, 324 and 325 of Sangameshwar for the purpose of 
the project of Market Yard of Agricultural Produce Market Committee, Male- 
gaon under s. 4 Notification which was published on September 12, 1957. 
What is more, two survey numbers viz. S. Nos. 5 and 6 are adjacent, both 
abutting on the main road called Sangameshwar Road leading to Malegaon 
Camp and S. No. 5 lies to the north of S. No. 6. There is yet one more asg- 
pect which we must mention. The aequisition of S. No. 5 for the Technical 
High School was initiated at the instance and on the basis of letter dated 
August 31, 1955 which was received by the Government from the Superinten- 
dent, Technical High School, Malegaon. Similarly, the acquisition in respect 
of S. No. 6 and S. Nos. 322, 323, 324 and 325 for the purpose of Market Yard 
of Agricultural Produce Market Committee, Malegaon was initiated at the 
instance and on the basis of letter dated August 6, 1956 received by the Go- 
vernment from the Chairman, Agricultural Produce Market Committee, Male- 
gaon. In other words, though the Notifications under s. 4 were published on 
September 5, 1957 and on September 12, 1957, the proposed acquisitions were 
under consideration from August 1955 and August 1956 respectively, that is, 
the proposed acquisition was impending for fairly long time prior to the is- 
suance of the relevant Notifications and these facts must have come to the 
notice of all persons living in three localities—Malegaon Town, Malegaon 
Camp and Sangameshwar village—which were three adjacent localities com- 
prised’ within the Malegaon municipal limits and it cannot be disputed that 
because the proposed acquisitions in respect of large areas were under consi- 
deration for fairly long time that itself must have given a fillip to the existing 
price-level of the lands in the vicinity and also fillip to the development acti- 
vities—an aspect which has been admitted by the witnesses in their evidence. 
It is in these circumstances that one has to consider the application of the 
principle enunciated by the Privy Council in its decision in Atmaram 
v. Collector of Nagpur. Strictly. speaking, under the principle so enunciated 
the claimants owning S. No. 5 would not be entitled to claim benefit or advant- 
age of rise in prices brought about by the acquisition set in motion qua their 
own lands and similarly the claimants owning S. No. 6 and 8. Nos. 322, 323, 324 
and 325 would not be entitled to claim any benefit or advantage of rise in the 
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prices brought about by the acquisition set in motion qua their own lands. 
But surely, the, benefit or advantage reflected in the rise of prices as a result 
of acquisition set in motion gua S.No. 6 and S.Nos. 322, 323, 324 and 3825 
would be available to the claimants of: S.No. 5 and similarly the benefit or ad- 
vantage reflected in the rise of prices arising from the acquisition in respect 
of S. No. 5 could be claimed by the claimants owning 8. No. 6 and S. Nos. 322, 
323, 324 and 825. Under clause fifthly of s. 24 as interpreted by the Privy 
Council in Atmaram v. Collector of Nagpur the only benefit or advantage 
which has to be excluded or denied to a claimant is the one arising from carry- 
ing out of the scheme for the purposes for which that claimant’s property is 
being acquired. If that be so, we are clearly of the view that it would be im- 
proper to deny to the claimants, who are the owners of S.No. 5, the, advantage 
or benefit reflected in the price rise as a result of acquisition that was set in 
motion qua S. No. 6 and S. Nos. 322, 323, 324 and 325 and similarly to . the 
claimants, who are the owners of § No. 6 and S. Nos. 322, 323, 324 and 325 the 
benefit or advantage reflected in the price rise as a result of acquisition that 
was set in motion qua S. No. 5. At the same time it must be observed that 
when these two acquistions have been simultaneously set in motion qua two ad- 
jacent properties, it would be difficult to apportion such benefit or advantage bet- 
ween them and ascertain what part of such benefit or advantage would be 
attributable to any particular acquisition and, therefore, while granting to one 
or the other set of claimants, such benefit or advantage arising out of the acqui- 
sition other than their own acquisition some allowance will have to be made 
for the benefit or advantage that has arisen on account of their own acquisition. 
In the peculiar circumstances which are obtaining in the instant case before 
us, we are inclined to take the view that subject to making such allowance as 
has been just indicated above, it would not be proper to deny to the claimants 
who are the owners of S.No. 5 the benefit or advantage as reflected in the rise 
in prices arising due to acquisition set in motion qua S.No. 6 and 8. Nos. 322 
to 825 and to claimants who are the owners of S.No. 6 and §8.Nos. 322, 323, 
324 and 325 the benefit or advantage reflected in the rise in prices on account 
of acquisition set in motion qua S.No. 5 and it is after making such allowances 
that we will determine the compensation that would represent the fair market 
value of the property acquired to each set of the claimants. 


The next contention urged by Mr. Pratap pertains to the relevancy or other- 
wise of the post-notification sales. In this connection it may be mentioned that 
the claimants in both the References, inter alia, relied upon the sale deeds dated 
June 23, 1959, June 2, 1960 and August 24, 1960. In addition, in L. A. Ref. 
No. 45 of 1962 the claimants relied upon one more sale instance dated May 23, 
1960 (evidenced by ‘exh. 24). All these sale instances pertained to lands which 
were sold on the basis that they were non-agricultural] lands but were post-notifi- 
cation transactions: As stated earlier, the learned Judge in L.A. Reference 
No. 16 of 1963 discarded all these sale instances which were relied upon by the 
claimants and preferred to rely upon the sale instances produced on behalf of the 
State Government which related to agricultural parcels of lands but in L. A. 
Ref. No. 45 of 1962 the learned Judge discarded the sale instances produced on 
behalf of the State and relied upon these post-notification sales, particularly the 
three sale deeds (exhs, 24, 28 and 36) dated May 23, 1960, June 23, 1959 and 
June 2, 1960 respectively for the purpose of fixing the market value of the ac- 
quired lands and what has been urged by Mr. Pratap before us is that all these 
sale deeds pertaining to post-notification period should have been regarded as 
irrelevant and ought to have been discarded by the learned Judge, especially 
when these were of much later dates—two to three years later than the date of 
the publication of the relevant Notification. He conceded that it was not.a hard 
and fast rule that no post-notification sale deeds could at all be considered and 
if the post-notification sales were within some reasonable period, say, two to 
four months from the publication date of the relevant notification, such sales 
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could be considered by the Court. But in this case all these post-notification 
sales were remote in point of time to the extent of two to three years after the 
date of the relevant Notification and as such these should have been considered 
as irrelevant and ought not to have been relied upon. Im support of his con- 
tention he relied upon a decision of the Madras High Court in Velayudam v. 
Special Tahsildar; the relevant head-note on which he relied runs as follows: 

“The date of the notification under S. 4(1) of the Act is important, as it fixes the 
material date for determining the market value of the land to be acquired. Therefore, 
a date of the sale to be relied upon ought to be of about this time, since if the sales 
took place several years ago, then they might not be the best valuable evidence. Sales 
after notification must be discarded when it is proved that the values have been affected 
one way or the other by circumstances which have arisen after that date, whether by 
reason of the notification of the acquisition or otherwise. However, in determining the 
market-value of land to be acquired by Government, post notification transactions should 
not necessarily be ignored altogether. All transactions must be relevant which can fairly 
be said to afford a fair criterion of the value of the property as on the date of the notifi- 
cation. If any considerable interval has elapsed, the Court will naturally attach little 
or no value to subsequent sales, just as transactions long prior to the notification will 
usually be discarded.” i 


Relying upon the above decision he urged that since in the instant case before 
us the sales on which reliance was placed by the claimants were of dates some 
two to three years later than the date of the Notification issued under s. 4(1) of 
of the Act, these should have been discarded by the learned Judge. It is not 
possible to accept this contention of Mr. Pratap, for, in our view, even the deci- 
gion on which he has relied does not lay down the proposition that all post-noti- 
fication sales must be discarded outright. Though it has been observed that 
pales after the notification would be of no avail, that statement is qualified by 
further statement that in the case of such post-notification sales if it is proved 
that the values have been affected one way or the other by circumstances which 
have arisen after that date, whether by reason of the notification of the acquisi- 
tion or otherwise, then such post-notification sales would be of no value. In 
fact, in this decision the view of this Court as expressed in Asststant Develop- 
ment Officer, Trombay v. Tayaballe has been approved and, in our view, the 
Bombay decision in the case of Asststant Development Officer, Trombay v. Taya- 
balls has correctly laid down the legal position in the matter. It would be 
enough if we refer to the head-note in that case, which runs as follows: 

‘In estimating the market value of property compulsorily acquired under the pro- 
visions of the Land Acquisition Act, 1894, it cannot be laid down as a general rule that 
post-notification transactions should necessarily be ignored altogether. All transactions 
are relevant which can fairly be said to afford a fair criterion of the value of the pro- 
perty as at the date of the notification. If any considerable interval has elapsed the 
Court will naturally attach little or no value to subsequent sales, just as transactions 
long prior to the notification will usually be discarded; but transactions only a month or 
two after the notification may sometimes perhaps have some value as evidence. It must 
largely depend on the purpose of the acquisition. If, for instance, lands have been ac- 
quired for the development of a locality and the improvement of its communications and 
amenities, it is a reasonable inference that the value of property will increase, and the 
Court must consider that factor, even though it is not directly proved that the transac- 
tions in question have been affected by the notification. Direct proof ‘would hardly ever 
be available.” 


From the statement of law quoted above, it will appear clear that there is no 
general rule that post-notification transactions are necessarily to be ignored alto- 
gether. On the other hand, all transactions would be relevant which could 
afford fair criteria for the value of the property as at the date of the notifica- 
tion under s. 4. The distance of time by which a particular transaction is 


8 (1988) 85 Bom. L.R. 768. 
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divorced from the date of relevant notification will have a bearing on the pro- 
bative value and impact of that transaction while determining the fair market 
value of the property acquired. As has been stated in the aforesaid head-note, 
it must generally depend upon the purpose of acquisition and the question 
whether any particular transaction, even if it be a post-notification transaction, 
is relevant and can afford a guide for determining the fair market value of the 
property acquired as at the date of the Notification will depend upon the facts 
and circumstances of each case. Just as transactions long prior to the noti- 
fication may be of no value, similarly the transactions long after the notifica- 
tion would be of no value. But it cannot be laid down as any positive rule 
that such transactions have necessarily to be ruled out altogether. In fact, 
ss. 23 and 24 do not prohibit post-notification sales from being taken into con- 
sideration while determining the market value of the acquired land. In view 
of this position in law which has been clarified in Assistant Development Officer, 
Trombay v. Tayabelh, it will not be possible to accept Mr. Pratap’s contention 
that the sale instances on which reliance has been placed by the claimants should 
be discarded outright or ought to have been regarded as irrelevant simply 
because they happened to be post-notification sales divorced by two to three 
years from the date of the relevant Notification. We may point out that the 
view expressed in Assistant Development Officer, Trombay v. Tayaballi has 
been approved by the Andhra Pradesh High Court in the case of Land Acqus- 
sition Officer v. Penchalayya,4 where the head-note runs as follows: 

“The terms of section 23 of the Land Acquisition Act do not prohibit post-notification 
sales from being taken into consideration. What has to be determined under section 23(1) 
is the market value as on the date of the notification. Even section 24 of the Act does 
not in terms state that post-notification transactions ought to be eschewed or ignored 
altogether. The post-notification transactions are relevant and admissible though the weight 
to be attached to those transactions might vary according to the facts of each particular 


case. 


Having regard to the provisions contained in ss, 23 and 24 of the Act and in 
view of the position which has been clarified in Assistant Development Officer, 
Trombay v. Tayabali and Land Acquisition Officer v. Penchalayya it is diff- 
cult to accept Mr. Pratap’s contention that the sale instances on which reliance 
has been placed by the claimants should be discarded and should be held as 
irrelevant simply because all these sale instances are post-notification sales and 
are divorced from the relevant date of the Notification by two to three years. 


[Rest of the judgment is not relevant for this Report. ] 


ORIGINAL CIVIL. 


Before Mr. Justice Gandhi. 


SPECIAL LAND ACQUISITION OFFICER (6), BOMBAY & BOMBAY 
SUBURBAN DISTRICT v. TAYEBJEE ABDULHUSSEIN 
RESHAMWALLA.* 

Land Acquisition Act (I of 1894), Secs. 9(8) (4), 12(2), 18, 25, 45—~Notice under s, 9(3), 
whether should be served personally on claimant—Service of notice on advocate, whe- 

ther sufficient—Civil Procedure Code (V of 1908), O. I, R. 3(1), O. V, R. 12. 


The notice required to be served under s. 9(3) of the Land Acquisition Act, 1894, 
can be served either on the occupier or a person known or believed to be interest- 
ed therein, or to be entitled to act for persons so interested, as reside or have 
agents authorised to receive service on their behalf. In other words, if there is an 
agent authorised, who has appeared or who is competent to receive notice and if 


4 [1962] A.P. 725. tion Reference No. 78 of 1969. 
*Decided, August 14,1978. Land Acquisi- 
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he has been served with the notice, it is sufficient compliance under s., 9(3) of the 
Act. Unless it is shown by the claimant that that agent, after having received notice 
under s. 9(3), has not intimated to the claimant and because the claimant was 
kept in ignorance he could not file his claim ag required under the Land Acquisi- 
tion Act, it cannot be said that the notice is invalid. 

Ranchhodlali v. Acquisition Officer, Ahmedabad,! Venkatarama Iyer v. Collr. of 
Tanjore? and Secy. of State v. Karim Bux, referred to. 


H.M. Seervas, Advocate General, with J.B. Dubash, instructed by Little & Co., 
for the Special Land Acquisition Officer. 
D.A. Vaidya, for the claimant. 


GANDHI J. This is an application by the claimant in the Land Acquisition 
Reference praying that even though he has not made any claim before the Land 
Acquisition Officer, he should be ee to proceed with the reference and 
claim enhanced compensation against the award made by the Special Land 
Acquisition Officer. The claimant justifies his want of filing his claim before 
the Special Land Acquisition Officer on the ground that, as far as he could re- 
member, no notice under s. 9(3) and (4) in respect of the land under acqui- 
sition was served on him. The claimant further states that on taking inspec- 
tion of the file of the Special Land Acquisition Officer, he found that although 
the notice under s. 9(3) and (4) dated December 19, 1963 was issued in his 
name, it was not known to him as to what address it was despatched. He fur- 
ther states that the signature on the copy of the notice in the file of the Special 
Land Acquisition Officer as of the person having received the said notice on 
January 8, 1964 was not his signature nor was it the signature of any person in 
his family or any person residing with him. He submits that thus the notice 
under s. 9(3) and (4) was not at all served on him and, therefore, he could 
not file any claitn as required under the Land Acquisition Act before the Special 
Land Acquisition Officer (hereinafter referred to as ‘‘SLAO’’). He further 
says that after he received the notice of the award under s. 12(2) on or about 
June 4, 1966 he made an application on June 30, 1966 to the SLAO for refe- 
rence to this Court under s. 18 of the Act. These are the statements made by 
the claimant in his affidavit dated June 29, 1973 justifying the omission to 
file a claim under s. 9(3) and (4) of the Land Acquisition Act (hereinafter 
referred to as ‘‘the Act’’). 

To this affidavit, there is an affidavit in reply by Smt. Vasudha Yeshwant 
Kalke, Aval Karkun in the Office of the SLAO (6). Referring to the relevant 
portions of the affidavit of the claimant, in reply she states as follows: 

“The claimant had authorised one Mr. A. V. Patel, B.Sc. LL.B., Advocate to act 
appear and represent him in the proceedings before the Land Acquisition Officer under 
a Vakalatnama dated 29th August 1961 in favour of the said Advocate Mr. A. V. Patel. 
The said Advocate Mr. A.V. Patel had thereupon by his letter dated 12th September 
1961 addressed to the Special Land Acquisition Officer (6) filed his objection to the 
proposed acquisition. On the basis of the authority signed by the claimant in favour 
of the said Advocate, the Notice under section 9(3) and (4) although issued in the name 
of the claimant, was served upon the said Advocate Mr. A. V. Patel. Similarly, the 
requisition under sections 9 and 10 of the Act, although issued in the name of the clai- 
mant, was served upon the said Advocate. On perusal of the signature in respect of 
the service of the Notice under section 9(3) and (4) and the requisition under sections 
§ and 10 as well as the letter addressed by the said Advocate of the 12th September 1961 
referred to above, I feel that the Notice as well as the requisition have been duly 
served upon the said Advocate on behalf of the claimant.” 


Before Igo to the submissions made by Mr. Vaidya before me, on behalf of 
‘the claimant, I would like to state certain facts. Notification under s, 4 of the 


1 [1945] A. L R. Bom. 49, s.c. 46 Bom. 2 [eso A. I. R. Med. 836. 
L.R. 696. 8 [1939] A. I. R. All, 180. 
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Act was issued on March 2, 1961. On August 29, 1961 appearance by advo- 
cate A. V. Patel was filed on behalf of the claimant. Notice under s. 9(3) was 
issued and was served upon Mr. A.V. Patel on January 8, 1964. The award 
was served on June 4, 1966 and an application for reference under s. 18 was 
made by the claimant on June 30, 1966. 

It was contended by Mr. Vaidya for the claimant at one stage that the advo- 
cate, Mr. A.V. Patel was not the authorised representative of the claimant 
inasmuch as Vakalatnama in favour of Mr. A. V Patel was not signed by him 
but was signed by his son. However, before he proceeded to argue this appli- 
cation, he made the following statement before me: 

“The claimant proceeds on the footing that his son Mr. N.T. Reshamwalla had the 
authority to engage Mr. A.V. Patel, Advocate before the Special Land Acquisition 
Officer.” 


Mr. Vaidya after making this statement made a request to me to allow him to 
withdraw his affidavit in rejoinder and I have permitted him to withdraw the 
affidavit in rejoinder. Mr. Vaidya states that he did not wish to contend that 
Mr. A. V. Patel was not authorised to receive the notice. On the contrary, he 
started arguing that Mr. A. V. Patel was authorised to receive the notice 
but, according to him, the notice under s. 9(3) and (4) must be served personally 
on the claimant and the notice to his advocate was not a valid notice. He argues 
on the interpretation of s. 9(3) and (4), which are as under: 

“9, (1) ... 

(2)... 

(3) The Collector shall also serve notice to the same effect on the occupier (if 
any) of such land and on all such persons known or believed to be interested therein, 
or to be entitled to act for persons so interested, as reside or have agents authorised to 
receive service on their behalf, within the revenue-district in which the land is situate. 

(4) In case any person so interested resides elsewhere, and has no such agent, the 
notice shall be sent to him by post in a letter addressed to him at his last known resi- 
dence, address or place of business and registered under Part DI of the Indian Post 
Office Act, 1866.” 


He submits that s. 9(3) and (4) should be read along with s. 45 of the Land 
Acquisition Act. Section 45 of the Act runs as under: 

“45. Service of notices. (1) Service of any notice under this Act shall be made 
by delivering or tendering a copy thereof signed, in the case of a notice under section 4, 
by the officer therein mentioned, and, in the case of any other notice, by or by order 
of the Collector or the Judge. 

(2) Whenever it may be practicable, the service of the notice shall be made on the 
pergon therein named. 

(3) When such person cannot be found, the service may be made on any adult 
male member of his family residing with him; and, if no such adult male member 
can be found, the notice may be served by fixing the copy on the outer door of the 
house in which the person therein named ordinarily dwells or carries on business, 
or by fixing a copy thereof in some conspicuous place in the office of the officer afore- 
said or of the Collector or in the court-house, and also in some conspicuous part of 
the land to be acquired: 

Provided that, if the Collector or Judge shall so direct, a notice may be sent by 
post, in a letter addressed to the person named therein at his last known residence, 
address or place of business and registered under Part OI of the Indian Post Office Act, 
1866, and service of it may be proved by the production of the addressee’s receipt.” 


Mr. Vaidya pointed out to me that the provisions of the Civil Procedure 
Code, O. IIT, r. 8(7) and O.V, r. 12 would not be applicable to the procedure and 
service of notice under the Land Acquisition Act. Order III, r. 3(/) provides: 

“Service of process on recognized agent— 
3. (1) Processes served on the recognized agent of a party shall be as effectual as 
if the same had been served on the party in person, unless the Court otherwise directs.” 

B.L.R.—18, 

+ 


194 THE BOMBAY LAW REPORTER. [voL, LXXVI. 


Order V, r. 12 provides: A 

“12, Service to be on defendant in person when practicable, or on his agent.—Where- 
ever it is practicable, service shall be made on the defendant in person, unless he has 
an agent empowered to accept service, in which case service on such agent shall be 
sufficient.” 

It is contended by Mr. Vaidya that these provisions are not applicable to the 
proceedings under the Land Acquisition Act and even if there is service on the 
agent, namely, Mr. A.V. Patel, it is not proper service within the meaning of 
the provisions of the Land Acquisition Act. He emphasised that s. 9(3) of 
the Act, in the middle of the said section, by use of the words ‘‘as reside’’ 
according to his submission, divides the preceding clause and the subsequent 
elause which reads ‘‘or have agents authorised to receive service on their be- 
half...” He submits that the clause ‘‘or have agents authorised to receive 
service on their behalf’’ applies to the persons non-residents in the locality 
and it does not apply to persons who are residents. According to him, this 
section should be read to mean that as far as the occupier or all such persons 
or people known or believed to be interested therein or to be entitled to act 
for persons so interested, must be served personally and if there is no per- 
sonal service it would be a valid ground for that person to say that as there 
was no service on him, he could not file his claim. He further submits that 
reading sub-s. (3) along with sub-s. (4), which refers to ‘‘persons so interested 
reside elsewhere”? wherein it is stated that ‘‘in case any person so interested 
resides elsewhere, and has no such agent, the notice shall be sent to him by post 
in a letter addressed to him at his last known residence, address or place of 
business and registered under Part III of the Indian Post Office Act, 1866.” 
His submission is that sub-s. (3) deals with the notice to persons residing in 
the locality and the person outside the locality of the land acquired and ac- 
cording to him sub-s. (4) refers to only the situation when service of the 
notice on outsider can be had by post and the method has been described there- 
in. According to him the words ‘‘or have agents authorised to receive ser- 
vice on their behalf’’ in sub-s. (3) refers to the agents of non-residents of 
the locality and only in those circumstances the agents could be served under 
the Land Acquisition Act. 

Having given up his previous stand, namely that Mr. A. V. Patel was not 
authorised by the claimants, he wants now to restrict his claim on the legal 
interpretation of sub-s. (3) of s. 9 and to submit that in law he did not re- 
ceive any notice and, therefore, failed to file his claim before the Special Land 
Acquisition Officer. He further submits that Ranchhodlalji v. Acquasttion 
Officer, Ahmedabad! has no application to the facts of this case and he states 
that the observations made therein do not conclude the point whether the 
notice should be served personally or not under s. 9(3) of the Act. In his 
submission, the case in Ranchhodlalji v. Acqutstiion Officer, Ahmedabad at 
p. 50 has a mere reference to a case where notice was served by registered 
post and where the case was that the claimant himself was a Mahant or a 
priest and he had not received the notice but his agent had received it and 
it has no application to a case where the claimant is residing in the locality 
and the notice is not required to be served by post. His further submissions 
are that his client did not make any claim in good faith and it was not out 
of negligence and therefore, even though his client has not made a claim, he 
should not be prohibited from proceeding with the reference for want of claim 
being filed before the SLAO. He further relies upon the case of Venkata- 
rama Iyer v. Collr. of Tanjore, for the proposition that benefit should be 
given to’ the claimants of any procedural mistake on the part of the SLAO. 
In other words, his submission is that the SLAO having served the notice on 
the agent and as he has stated that he was not served, even if the Court 
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were to assume that the notice was served on him, the benefit should be given 
to the claimants that the claimant was not served personally and he should 
be permitted to proceed further with the claim which he could make. 

The question arises because of the provisions of s. 25 of the said Act. 
Section 25 states as follows: 

“Rules as to amount of compensation. (1) When the applicant has made a claim 
to compensation, pursuant to any notice given under section 9, the amount award- 
ed to him by the Court shall not exceed the amount so claimed or be less than the 
amount awarded by the Collector under section 11. 

(2) When the applicant has refused to make such claim or has omitted without 
sufficient reason (to be allowed by the Judge) to make such claim, the amount awarded 
by the Court shall in no case exceed the amount awarded by the Collector. 

(3) When the applicant has omitted for a sufficient reason (to be allowed by the 
Judge) to make such claim, the amount awarded to him by the Court shall not be less 
than, and may exceed, the amount awarded by the Collector.” 


In other words, if the Court comes to the conelusion that the applicant-claim- 
ant had refused to make a claim before the SLAO, there is a clear bar on 
this Court to give any enhanced compensation from the amount awarded by 
the Collector, and the claimant here seeks that disability on the part of the 
claimant should be removed by holding that there was sufficient reason shown 
by him that he should be permitted to proceed with his claim in his reference. 
Against these submissions of Mr. Vaidya, Mr. Advocate General, who ap- 
peared on behalf of the SLAO, makes the following submissions. Mr. Advo- 
cate General states that the notice is meant to inform the person who is in- 
terested so that his claim does not go by default, that the Court should pro- 
ceed on the presumption that an agent authorised by the party discharges his 
duty and should not presume otherwise. He further submits that after the 
notification dated March 2, 1961, on August 29, 1961 appearance was filed by 
Mr. A. V. Patel, advocate, on behalf of the claimant and on September 12, 
1961, letter had been written by that advocate to the SLAO on behalf of his 
client, viz., Tayebjee Abdulhussein Reshamwalla; he further submits that the 
notice to the agent is valid notice as mentioned in Ranchhodlalji v. Acqutsttion 
Officer, Ahmedabad, at p. 50. He also relies on Secy. of State v. Karim Bur? 
in which case reliance has been placed upon Ganga Ram Marwari v. Secretary 
of State for Indiat and Kasturi Pillai v. Municipal Council, Hrode5 The con- 
tention of Mr. Advocate General is that there is no warrant for reading the 
words ‘‘or have agents authorised to receivé service on their behalf,’’ as refer- 
ing to the persons residing outside the locality. According to Mr. Advocate 
General, a plain reading of sub-s. (3) of s. 9 is that there are disjunctive 
clauses joined by the words ‘‘on all such persons known or believed to be in- 
terested therein, or to be entitled to act for persons so interested, as reside or 
have agents authorised to receive service on their behalf’’ and therefore, it 
goes with other clause in sub-s. (3). In other words, Mr. Advocate General 
submits that a Collector shall serve notice to the same effect on the oceupier 
(if any) of such land and on all such persons known or believed to be interested 
therein, or to be entitled to act for persons so interested, as reside or have agents 
authorised to receive service on their behalf, meaning thereby that if there is any 
agent authorised on behalf of any of these parties, service on the agent is valid ser- 
vice. Mr. Advocate General further contended that reading sub-s. (4) of s. 9 
makes it abundantly clear that sub-s. (4) refers to “any person so interested 
resides elsewhere, and has no such agent’’ meaning thereby, that there might 
be persons residing elsewhere or not residing in the locality, having their agents 
on whom the service can be made. Apart from this interpretation of sub-ss. 
(3) and (4) of s. 9 of the said Act, Mr. Advocate General relied upon Ran- 
chhodlalji v. Acqussttion Officer, Ahmedabad. According to Mr. Advocate 
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General this case clearly shows that a notice served on. the agent is a validly 
effected notice and he relied upon the passage on p. 50. In that passage the 
following observations are made: 

“It is simply said that the registered letter must be personally delivered, because 
sub-ss. (1) and (2) of s. 45 contemplate personal service whenever it is practicable, and 
at the end of the proviso, which I have mentioned above, there are the words: ‘and 
service of it may be proved by the production of the addressee’s receipt.’ But, this 
proviso is not mandatory: it is only a method by which service-may be proved, and 
in my judgment, the learned Judge in the Court below was right on this point, that 
is to say, that service of the notice was validly effected.” 


' In that case, the notice was not personally served on the claimant himself but 
` it was served on the agent and a notice served on the agent has-been held to 
have been a service validly effected. Mr. Advocate General further submits 
that if one were to scrutinise that case in a little detail, one would find that 
in order to get right to make claim for higher compensation avoiding s. 25(J) 
and (2), requires that the party must prove positively that he was unaware of 
the acquisition and therefore he was unable to make his claim. In that parti- 
cular case, Mr. Advocate General’s submission is that Chief Justice Stone 
came to the conclusion that: ‘‘The claimant-appellant is in effect a person un- 
der a disability so far as secular and business affairs are concerned, and it is 
not suggested that by, any default or neglect on his part that the arrangement 
he made for the management of his affairs broke down,’’ and therefore, the 
learned Chief Justice came to the conclusion that it was no fault of the claim- 
ant himself in not filing the claim and that was sufficient reason for the claim- 
ant to have the claim pursued for higher compensation. 

Secy. of State v. Karim Bux in the relevant passage at p. 135 also deals with 
the question of notice. The question was that if the notice is not held to be 
valid, it might be urged by the claimant that the whole acquisition is bad and 
he can challenge the entire acquisition. On p. 185, following observations are 
relevant for the purpose of consideration of this case: 

“These statements coupled with the fact that the applicant filed an objection on 
15th March 1928 claiming a large amount of compensation makes it clear that he had 
ample notice that the property was to be compulsorily acquired. Even if a special notice 
was not received by the applicant such would not assist him if he had in fact sufficient 
notice of the proposed acquisition.” 

For the above statement, there is a reference to the cases of Ganga Ram Mar- 
wari v. Secretary of State for India and Kasturi Pilla v. Municipal Council, 
Erode. In other words, the submission of Mr. Advocate General is that the 
notice is meant to inform the person who is Interested so that his claim does not 
go by default and in this particular case, it is admitted that the claimant had 
authorised the advocate to act, appear and plead on behalf of himself, that the 
advocate had already written on behalf of the claimant and that the advocate had 
already received a notice under s. 9(3) of the said Act. Mr. Advocate General 
submits that unless it is shown by the claimant that the advocate had not dis- 
charged his duty or did not inform the claimant, it should be presumed that the 
claimant was aware of the proceedings. In any event, Mr. Advocate General sub- 
mits that the very fact that a representative had filed his appearance shows that 
the claimant was aware of the acquisition proceedings and, therefore, it cannot 
be said that he was not aware and, therefore, he did not file the claim before 
the SLAO. Taking into consideration the submissions of both sides and taking 
into consideration all the provisions of sub-ss. (3) and (4) of s. 9 of the Act 
and also the decision in Ranchhodlalji v. Acqutsition Officer, Ahmedabad I am 
of the opinion that the notice required to be served under s. 9(3) can be served 
either on the occupier or a person known or believed to be interested 
therein, or to be entitled to act for persons so interested, as reside or have 
agents authorised to receive service on their behalf. In other words, I hold 
that if there is an agent authorised, who has appeared or who is competent to 
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receive notice and if he has been served with the notice, it is sufficient com- 
pliance under s. 9(3) and unless it is shown by the claimant that that agent 
after having received notice under s. 9(3) has not intimated to the claimant and 
because the claimant was kept in ignorance that he could not file his claim as 
required under the Land Acquisition Act, it cannot be said that the notice was 
not valid. I hold that the notice in this-case, which was served on January 8, 
1964 on A.V. Patel, advocate, was a valid notice and, therefore, no sufficient 
reason has been shown by the claimant before me for not filing his claim before 
the SLAO. 

I, therefore, hold that under s. 25(2) when the applicant has refused to 
make such a claim or has omitted without sufficient reason to make such claim, 
the amount awarded by the Court shall in no case exceed the amount awarded 
by the Collector and that the claimant is therefore not entitled to pursue any 
claim for revision any further. 

I dismiss the reference of the claimant and I award a lump sum of Rs. 500 
as costs in all for this application as well as the reference to be paid to the 
SLAO by the claimant. 4 


APPELLATE CIVIL. 


Before Mr. Justice Nathwani. 
BABURAO RAGHUNATH BAGAWADE 


v. 
CHANDULAL HIRALAL SHAH.* 


Bombay Rents, Hotel and Lodging House Rates Control Aci (Bom. LVII of 1947), Secs. 6, 2(8)— 
Premises let for purpose of residence and shop—Part II extended to area where premises situate 
in respect of premises let for residence—Whether ‘‘residence” in content of 8. 6(1) takes in 
residence and trade or business. 

Where, in pursuance of powers conferred under ss, 2(3) and 6(2) of the Bombay Rents, 
Hotel and Lodging House Rates Control Act, 1947 the Government of Maharashtra by 
a notification made in the Official Gazette directed that in a certain area all the provi- 
sions of Part IT of the Act shall on and from the date of the notification apply to premises 
let for the purpose of residence, it was held that by the said Notification the provisions of 
Part II of the Act were not made applicable to premises let for the combined purpose of 
residence and shop. This is so because in the context of s. 6(7) of the Act, wherein, inter 
alia, the purposes of residence, business and trade are expressly mentioned, the omission 
in the notification of any such other purpose for which premises may be let out, e.g. busi- 
ness, trade ete. is deliberate and the meaning of the word ‘‘residence’’ used in the noti- 
fication cannot be enlarged to take in the composite purpose of residence and business or 
trade. 

Vinayak Gopal v. Lawman Kashinath, explained. 


H.D. Gole, for the appellant. 
K.J. Abhyankar, for the respondents, 


NATHWANI J. This is a second appeal by the original plaintiff and mainly 
raises the question whether the Bombay Rents, Hotel and Lodging House 
Rates Control Act, 1947 (hereinafter referred to as the Rent Act) applies to 
the suit premises let out for the purpose of residence-cum-shop and involves the 
meaning of ‘‘residence” in the Notification issued on October 18, 1960, by the 
Maharashtra Government under s. 6(2) of the Rent Act. 


“Decided, January 24,1973. Second Appeal decree passed by S. B. Shete, Civil Judge, 
No. 168 of 1972, against the decision of AN . Junior Division, at Koregaop, in Regular 
Keswani, Assistant Judge, at Satara, in Civil Suit No. 27 of 1969. 

Civil Appeal No. 217 of 1970, reversing the 1 (18956) 58 Bom. L.R. 592. 
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Theo material facts are as follows: 


The suit premises are a structure consisting of six khans on the ground-floor 
and six khans on the upper-floor admeasuring 387.3/9 sq. yards situate at 
Bazar Road at Koregaon village, district Satara. In 1968 one Shrikant Bokil 
was the owner of the suit premises. Some time in 1968 respondent No. 1 and 
his son, respondent No. 2, took the said premises on lease from the owner, 
Shrikant, at a monthly rent of Rs. 30. By a sale-deed dated August 22, 1968, 
Shrikant sold the premises to the appellant-plaintiff for Rs. 8,000. By his 
advocate’s notice dated January 19, 1969, the appellant terminated the tenancy 
by the end of February, 1969 and called upon the respondents to hand over 
possession of the premises. By their advocate’s letter dated February 20, 
1969, the respondents alleged that the premises were taken principally for the 
purpose of residence and their possession was protected under the Rent Act. 
The appellant, therefore, filed this suit on March 5, 1969 for the possession 
and arrears of rent of the premises alleging that the suit premises was originally 
let out by the owner, Shrikant, to the respondent for conducting a shop and 
storing articles and not for residence and, therefore, the Rent Act was not 
applicfble to the suit premises and that the premises were required reasonably 
and for bona fide personal use. Respondents contested the suit on the ground 
that the premises were taken on lease mainly for residence and, therefore, the 
provisions of the Rent Act applied to the suit premises and their possession of 
it was protected. The learned trial Judge held that the suit premises were let 
out principally for running the stationery shop and the temporary use of the 
upper floor made by the respondents for residence would not change the nature 
of the lease and, therefore, the Rent Act did not apply to the suit premises. 
He, therefore, decreed the plaintiff’s suit. On appeal the learned Assistant 
Judge, Satara, reversed the decree and dismissed the suit, inter aha, on the 
ground that the premises were leased for ‘‘residence plus shop” and not for 
shop only. This appeal is brought by the plaintiff against the said decision. 


Both the appellant and the respondents have assailed the finding made by 
the lower Court that the suit premises were let out for the purpose of resi- 
dencecum-shop. The appellant has assailed it on the ground that the appel- 
late Judge relied upon irrelevant or extraneous circumstance and also over- 
looked respondents’ implied admission that the said premises were leased for 
running a shop. Thus it is urged for him that the learned appellate Judge 
visited the suit premises for local inspection and he erred in relying upon the 
things then noticed by him in the upper-floor of the suit premises for arriving 
at the conclusion that the upper-floor was meant to be and was in fact so occu- 
pied for residence. It is further contended that the learned appellate Judge 
did not refer, much less take into consideration, the owner-Shrikant’s letter 
dated August 22, 1968 to the respondents stating that the suit premises were 
leased for shop and the failure of the respondents to send a reply denying the 
said statement; thus the latter’s said conduct amounted to an admission on their 
part that the suit premises were let out for running shop. On the other hand, 
Mr. Abhyankar for the respondents, challenged it on the ground that neither 
side had contended that the suit premises were let out for both residential 
and business purposes and the learned appellate Judge erred in making a 
finding which was inconsistent with either party’s case. In my opinion 
there is no substance in either side’s contentions. So far as the inspection 
of suit-premises by the appellate Judge is concerned it is true that the learn- 
ed appellate Judge refers to the things noticed by him at that time (See para- 
graph 10 of his judgment). He has referred to the set up of the ground- 
floor and upper-floor and also to various articles then found in the upper- 
floor which are required in a regular household. The inspection of a suit pro- 
perty by a Judge does not entitle him to substitute his own view in place 
of evidence on record; its purpose is only to enable him to appreciate the evi- 
dence that the parties might have adduced and test its accuracy. As the 
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main controversy in the suit was as regards the purpose for which the suit 
premises were let out, evidence was led for the defendants to show that the 
upper-floor was suited for residential use. Thus, the situation and the set-up 
of the ground-floor and upper-floor noticed and relied upon by the learned ap- 
pellate Judge as supporting respondents’ case that the upper-floor was let out 
for residential purpose is unexceptional. It seems, however, that the appellant 
is right in his contention that the fact that while the appeal Was pending the 
respondents were using the upper-floor which was undoubtedly in their pos- 
session for residence and the paraphernalia required for running a regular 
household were noticed at that time by the learned appellate Judge was not 
relevant for deciding the purpose for which the premises were originally let 
out by the owner Shrikant. However, the learned appellate Judge seems to 
have relied on the household and other things noticed by him only in support 
of the finding that the setting of upper-floor was suited for residential pur- 
pose. Even if it be held that the actual user then found is irrelevant it does 

not seem to have vitiated the said finding as he has relied on appellant’s own 
evidence also i.e., that in the suit premises there was facility to run a shop 
on the ground-floor and to stay in the upper-floor. As to the appellant’s other 
contention that there is an implied admission, it has no basis. The respon- 
dents have admitted that respondent No. 1 received the said letter dated 
August 22, 1968 from Shrikant (a copy thereof is at exh. 37) stating that the 
owner had sold the suit-premises to the appellant and that the lessee should 
pay rent thereafter to him. It may be noticed that the letter was addressed to res- 
pondent No. 1 and was written on the very day on which the sale-deed was exe- 
cuted in favour of the appellant. Thus, the letter was addressed mainly to in- 
form respondent No. 1 to pay the rent to the appellant. Further mere failure to 
reply to the said letter and deny the statement therein, i.e. that the premises 
were let out for residence, did not in the circumstances of the case amount to an 
admission on the part of respondent No. 1 that the suit premises were let out 
to him for residence only. Lastly very little weight could be attached to the 
said statement,in the letter, particularly when the appellant did not examine 
Shrikant as his witness though he was easily available. Therefore the appel- 
lant’s above contention also fails. 


Similarly, there is no substance in the respondents’ contention that as regards 
the purpose of letting out the premises the appellate Judge made a finding 
which was not the case either of the appellant or of the respondents. As 
already stated the main controversy is whether the premises were let out to 
the respondents for the purpose of shop only as alleged by the appellant. 
According to the respondents the premises were let out by the owner mainly 
for residence. The lower Court made a finding that the premises were let out 
for ‘‘residence-cum-shop’’. Thus it was for both the purposes of residence 
and business. Now it is the duty of the Court to shift the truth between two 
rival contentions but in doing so it is not to be tied down to the evidence of 
' either party; it can draw inference inconsistent with pleadings of either party 
in order not to defeat the end of justice. Therefore, it was open in the pre- 
sent case to the learned appellate Judge to ascertain the correct Position as 
regards the purpose for which the premises were originally let out though such 
a finding might be even inconsistent with the parties’ respective cases. It may 
also be pertinent to point out that though originally respondents’ case was that 
the premises were let out mainly for residence, still in their memorandum of 
appeal to the lower Court they had contended :— “the suit-premises are for resi- 
dential purposes and the shop was thereafter opened by the defendant with the 
permission of the plaintiff’s predecessor-in-title.’’ According to the respon- 
dents they were using the suit premises as shop also with the consent of the 
original owner, and thus the purpose of letting out the suit premises was for 
residence and shop. It is, therefore, not now open to the respondents to turn 
round and contend that the said finding by the lower appellate Judge is wrong 
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as they themselves had raised such a plea before him. The respondents’ said 
contention, therefore, must fail. 


This brings me to the main question in this appeal, namely, whether the 
Rent Act applies to the suit premises which were let out for the combined 
purpose of residence and, shop. In order to answer this question it is neces- 
sary to refer to 8. 6 of the Rent Act. That section, so far as it is material, is 
as follows: 


“6. (1) In areas specified in Schedule I, this Part shall apply to premises let for residence, 
educstion, basiness, trade or storage: ... 

(14) ... 

(2) In areas to whioh this Part is extended under sub-section (3) of section 2 it shall apply 
to premises let for such of the purposes referred to in sub-section (7)...as the State Government 
may, by notification in the Official Gazette, specify”. 


It is common ground that the area of Koregaon village is not included in 
Schedule I and Part II of the Act did not apply to any of the premises situa- 
te there. However, s. 2(3) of the Act empowers the State Government to ex- 
tend the provisions of Part II to other areas and s. 6(2), to apply the said 
provision to the premises therein let out for such purpose as the State may 
specify by a notification in the Official Gazette. Im exercise of such powers 
the State Government issued on October 18, 1960 the following Notification 
. No. BRA. 1860/338301-E (See Maharashtra Government Gazette 1960, Part 
IV-B, page 286.) 


“the Government of Maharashtra hereby directs that in the area of the Koregaon Village 
in the Koregaon Taluka of the North Satara District, all the provisions of Part II of the said 


Act shall, on and from the date of this notification, apply to premises let for the purpose of 
residence.” 


Relying upon the notification the respondents urge that the Rent Act would 
apply to the premises in Koregaon village let for residence only and since the 
suit-premises were not let for residence only but for the combined purpose of 
residence and shop the same would not fall within the premises specified in the 
notification. On the other hand, the appellant contends that since the premises 
were let for the purpose of residence also, it is taken in by the language of 
the notification and that what the respondents are really asking the Court to 
do is to read the word ‘‘only’’ after ‘‘residence” in the notification for which 
there is no warrant. 

The lower appellate Court has made a finding that the purpose of letting 
out the premises was composite, namely residence-cum-shop. Therefore, it is 
not possible to split the demise of premises into two separate independent 
tenancies, one in respect of the ground-floor for running the business of sta- 
tionery shop and the other in respect of the upper-floor for residence. The 
lease is an entire one and the question regarding the applicability of Part II 
to the premises is to be considered in view of the said finding. Next, it is per- 
tinent to note that the notification speaks of only one purpose of letting out 
i.e. residence. In this connection it would have been seen that s. 6(/) applies 
the provisions of Part II to premises let for any one or more of five purposes, 
i.e. residence, education, business, trade or storage. It is conceded, and right- 
ly, by the appellant that premises let for the purposes of residence and busi- 
ness would fall within the purview of s. 6(/) provided they are situated in 
the area specified in Schedule I. Now s. 6(2) empowers the Government to 
extend the provisions of Part II to the premises let for such of the aforesaid 
five purposes which the Government may specify by notification in the Official 
Gazette. Therefore, if the Government intended to extend the protection of 
the Act to the tenancy created for the purpose of business or for the composite 
purposé of residence-and-business it should have stated so expressly. But 
the only purpose specified in the notification is residence, and that term in 
the notification read in the context of sub-ss. (J) and (2) of s. 6 means resi- 
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dence only. It is urged for the respondents that no word should be lightly 
added by implication in the notification. However, in the present case, having 
regard to the context of s. 6(/) wherein, inter alia, the purposes of residence, 
business and trade are expressly mentioned, the omission in the notification 
of any such other purpose for which premises may be let out, i.e. business, 
trade, etc. is deliberate, and the meaning of “‘residence’’ therein cannot be en- 
larged to take in the composite purpose of residence and business or trade. 
Thus the said term in the notification means residence only. 

It is also contended for the appellant that the Rent Act is intended to give 
protection to tenants against the profiteering landlords and, therefore, the 
Court should not place a narrow restrictive construction on ‘‘residence’’ and 
limit it to premises let for residence only but it should receive a beneficial 
construction so that even if the purpose of letting out is, besides residence, 
business or trade or strorage, it should be considered as falling within the 
meaning of ‘‘residence” in the notification. In support of this contention Mr. 
Abhyankar has cited a Division Bench case of this Court in Vinayak Gopal v. 
Leaman Kashenath’. He concedes, and rightly, that this case is not an autho- 
rity directly in point. He however relies upon it as indicating the approach 
the Court should adopt in construing the term ‘‘residence’’ in the said noti- 
fication under s. 6(2). In that case a lease of an open plot was granted for 
building purpose and the question arose whether such a lease fell within the 
purview of s. 6(/) of the Rent Act. Now, s. 6(7) does not in terms apply to 
premises let out for building. In that case, however, it was urged for the land- 
lord that as the provisions of Part II of the Act affect contractual rights of the 
lessor, s. 6(/) should be strictly construed in his favour; on the other hand it 
was argued for the tenant that the main purpose of the Act was to protect the 
needy tenants against the landlord and, therefore, its provisions should receive 
a beneficial construction from the Court. Dealing with these rival arguments 
Mr. Justice Gajendragadkar (as his Lordship then was), who delivered the 
judgment, observed (p. 595): 

‘¢|,.We are prepared to asume that the question as to whether a partioular lease falls 
under s. 6 (1) must be decided on a strict construction of s. 6(1) itself, though once itis held 
that a given lease falls under s, 6(Z), the application of the other provisions of the Act in favour 
of the tenant may proceed on what is generally described as the rule of beneficent construction.” 


It would be seen from the above passage that the general question of strict or 
beneficent construction of s. 6(/) so far as the application of the Rent Act 
itself to any premises was concerned was kept open and it was assumed that 
it should be a strict one. Mr. Justice Gajendragadkar then proceeded to con- 
sider whether a building lease of an open space fell within s. 6(J). Land- 
lord’s argument was that the purpose in question must not only be main and 
dominant but must be s#mmedsate and since it was impossible to let out an open 
plot for residence or education immediately a building lease could never fall 
under s. 6(/). Repelling the argument the learned Judge observed (p. 595): 

“Ifan open plot is let by the lessor to the lessee and the purpose of the lease is specifically 
stated to be that the lessee should build a structure on the plot and reside in it, it would, we 
think, bé impossible to hold that the purpose of the lease is not residence of the lessce. It 
would all be a question of fact in each case. Even so, we do not think that s. 6 (7) can bear 
the narrow, literal and almost mechanical construction by which leases in respect of open plots 


can be excluded from s. 6(7) on the preliminary ground that by themselves they are incapable 
of being used for residence.” 


It will be noticed that the above observations against narrow construction of 
s. 6(/) were made in respect of a building lease of an open plot in the context 
of landlord’s argument that it was impossible to let out immediately an open 
plot for residence or education. I fail to see how the said observation can 
afford guidance in interpreting the word “residence” in the notification in 


1 (1956) 58 Bom. L.R. 592. 
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the context of the provisions of ss. 6(Z) and (2) of the Act. Section 6(2) 
speaks of the purpose specified in sub-s. (J) and therefore, obviously the word 
‘‘residence” in the notification has the same meaning as ‘‘residence’’ in 
s. 6(/), and since the terms ‘‘business’’, ‘‘trade’’ and ‘‘residence’’ are express- 
ly used in juxtaposition in s. 6(/), it is impossible to’ accede to the respon- 
dents’ contention that the word ‘‘residence’’ in the notification includes a 
composite purpose of residence and business or residence and trade. 

Lastly, Mr. Abhyankar for the respondents contends that the appellate 
Court has not considered the question of dominant or main purpose of letting 
out and he has not made a finding on this point and I should remand the mat- 
ter to the trial Court for determining that question. In my opinion, there is 
no merit at all in this contention. It is evident from their written-statement 
as well as from respondent No. 1’s evidence that it was respondents’ case that 
the premises were let out to them mainly for residence. Thus the appellate 
Judge was aware of respondents’ case and he has after reviewing the evidence 
on the point come to the conclusion that the premises were let out for the com- 
posite purpose of residence and shop. 

For the reasons expressed above, I hold that the notification does not cover 
the premises let out for residence and business and hence the suit premises 
fall outside the scope of the notification and the same does not attract the pro- 
visions of the Rent Act. 

In view of the above decision the suit is maintainable and will have to be 
decreed in favour of the plaintiff. I, therefore, allow the appeal and set aside 
the decree of the appellate Court and restore the decree of the trial Court 
though on different grounds. The respondents will pay the costs of this Court 
and of the lower Court. 

Appeal allowed. 


+ 


Before Mr. Justice Naik. 


ABDUL KARIM KHAN v. LALMAN LACHMANJI.* 

Res judicata—Hyderabad Tenancy and Agricultural Lands Act (Hyd. XXI of 1950), 
Secs. 9, 99, 44, 32(2)—Civil Procedure Code (V of 1908), Secs. 11, 9—Suit in civil 
Court on allegation that agreement of sale fraudulent or fabricated—Previous de- 
cision of tenancy Court under Hyd. Act XXI of 1950, whether operates as res judicata 
in such suit. 


Since a special Court constituted under the Hyderabad. Tenancy and Agricultural 
Lands Act, 1950, has no exclusive jurisdiction to decide a question of title or the 
question as to whether an alleged agreement of sale between a fandlord and tenant 
is fraudulent or fabricated, an earlier decision of that Court under s. 44 of the 
Act cannot operate as a bar of res judicata against reagitating the some question 
in a civil Court. This is so, even though while deciding the question of tenancy, 
the special Court is required incidentally to express tts opinion about the same. 

Venkatarama Rao v. Venkayya,! relied upon. 
Gulabchand v. State of Gujarat, distinguished. 

Rajesaheb Keshavrao Patil v. Dhondiram Bhau Darade, Savalaram Krishna}t 
Khalkar v. Mukund Keshav Gaikwad, Union of India v. Nanak Singh, Bhagwan 
Dayal v. Reoti Devi,6 and Musamia Imam v. Rabari Govindbhai, referred to. 
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R. W. Adik with 8. M. Hussein and k. G4. Deo, for the appellant 
H. G. Vaishnav, for the respondent. 


Nar J. The question raised in this appeal is as to whether the decision 
under s. 44 of the Hyderabad Tenancy and Agricultural Lands Act, 1950 
(which shall be hereinafter referred to as ‘‘the Act’’), operates as res judtcata 
for the suit filed by the plaintiff. 


The question arises thus: The plaintiff-appellant is the owner of survey 
No. 22, measuring 21 acres, situated at Sattara village in taluka and district 
Aurangabad. In March 1969, the plaintiff filed an application in the Court 
of the Naib Tahsildar and Land Reforms, Aurangabad for recovering posses- 
sion of the land from the different respondents, under s. 44 read with s. 32(2) 
of the Act. That application was resisted by the defendant by contending, 
inter alia, that he had ceased to be a tenant of the plaintiff by reason of the 
fact that under an Isarpavté dated July 17, 1953 the plaintiff had agreed to 
sell the land to him for Rs. 12,001 and that he had already paid a major part 
of the consideration under the said agreement. The plaintiff denied of his 
having executed the agreement in question. But it appears that in support of 
his contention the defendant filed not only the agreement on which his conten- 
tion was founded but also an affidavit of the plaintiff dated December 9, 1953 
which was attested by the Deputy Collector, Aurangabad, admitting inter aha 
that he had sold the land to the defendant. Having regard to that fact the 
Naib Tahsildar held that the relation between the plaintiff and defendant as 
landlord and tenant had come to an end and he, therefore, dismissed that ap- 
plication. 


Aggrieved by that order the plaintiff took an appeal to the Collector. The 
appeal was heard by the Additional Collector, Aurangabad, and having regard 
to the fact that what was alleged to be executed by the plaintiff in favour of 
the defendant, was only an agreement of sale and that in fact even thereafter 
the plaintiff had successively filed suits against the defendant for arrears of 
rent, the Additional Collector held that the plaintiff had proved the existence 
of relationship of landlord and tenant. However, he remanded the matter to 
the lower Court with a direction to find out whether the Isarpavti was executed 
and the affidavit to that effect had been produced in the Court of the Assistant 
Collector and whether the sale certificate had been issued and whether there 
was validation of the sale. 


Aggrieved by that order the plaintiff moved the Revenue Tribunal by way 
of revision. The Revenue Tribunal on an interpretation of the Isarpavti held 
that the relationship of landlord and tenant continued to exist and that since 
there was no registered sale deed as such, it was wholly unnecessary to send 
back the matter for ascertaining the question of the execution of the affidavit 
or the issue of sale certificate or validation as was directed by the Additional 
Collector. The revision was, therefore, allowed and the matter was sent back 
for disposing of the matter under s. 44 read with s. 32(2) of the Act. 


Aggrieved by that order the plaintiff filed Special Civil Application No. 1015 
of 1962 under art. 227 of the Constitution of India, in the High Court. Patel 
J., after construing the /sarpavti held that having regard to the terms of the 
Iserpavts there can be no doubt that the petitioner held the land on his own 
account and not as a tenant of the opponent and that, therefore, the Revenue 
Tribunal was in error in holding that the petitioner was a tenant of the land 
and that the respondent was entitled to resume the land. 


It is against that background that the plaintiff filed the suit giving rise to 
this appeal for a declaration that the alleged Isarpavti being null and void he 
continues to be the owner of the land and for possession as owner. The main 
allegation on which the relief was founded was that the alleged Isarpavti dated 


i 


a 
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July 17, 1953 relied upon by the defendant was never executed by the plain- 
tiff in favour of the defendant and that it is a forged and fabricated document. 


The suit was resisted by the defendant on several grounds, and one of those 
grounds was that the present suit is barred by res judicata by reason of the 
decision in Special Civil Application No. 1015 of 1962 decided on February 18, 
1965. 

Although the trial Court raised the issues in the light of the contentions, it 
proceeded to try issue No. 4 on the question of res judicata as a preliminary 
issue and found that issue in favour of the defendant and, therefore, the suit 
was dismissed. An appeal, appeal No. 835 of 1968, being filed by the 
plaintiff, the learned District Judge agreed with the finding of the trial Court 
to the effect that the decision in Special Civil Application No. 1015 of 1962 
having operated as res judicata, the suit is incompetent. He, therefore, dis- 
missed the appeal. Aggrieved by that judgment and decree, the original plain- 
tiff has filed this second appeal. 

Mr. Adik, learned advocate for the plaintiff-appellant, argues that since the 
special Court under the Act had no jurisdiction to decide or deal with the 
question as to whether an agreement is fabricated or fraudulent, or to deal with 
the question of title, the decision in the Special Civil Application would not 
operate as res judicata. Mr. Vaishnav, the learned advocate for the defen- 
dant-respondent, on the other hand, argues that since the decision in the 
tenancy proceedings was based on an interpretation of Jsarpavis itself, it is 
no longer open to the plaintiff to reagitate about the legality or otherwise of 
the Isérpavit and that, therefore, the Courts below were right in holding that 
the suit is barred by res judicata by reason of the decision in Special Civil 
Application No. 1015 of 1962. 

It appears to me that Mr. Adik’s contention is right and has got to be accept- 
ed. Section 9 of the Civil Procedure Code provides that l 

“the Courts shall (subject to the provisions contained in that Code) have jurisdiction 
to try all suits of a civil nature excepting suits of which their cognizance is either ex- 
pressly or impliedly barred.” 

Turning to the provisions of the Hyderabad Tenancy and Agricultural Lands 
Act, 1950, there are only two sections which confer exclusive jurisdiction on 
the Courts constituted under that Act. They are ss. 8 and 99. Section 8 is 
to this effect: 

“If any question arises whether any person is or was at any time in the past a 
tenant, the Tahsildar shall, after holding an inquiry, decide such question.” , 


Section 99 is to this effect: 

“(1) Save as provided in this Act, no Civil Court shall have jurisdiction to settle, 
decide or deal with any question including a question whether a person is.or was at 
any time in the past a tenant or protected tenant and whether any such tenant or pro- 
tected tenant is or should be deemed to be the full owner of the lands which is by or 
under this Act required to be settled, decided or dealt with by the Tahsildar, Tribunal 
or Collector or by the Commissioner or Government. 

(2) No order of the Tahsildar, Tribunal or Collector or of the Commissioner or 
Government made under this Act, shall be questioned in any Civil or Criminal Court.” 


It would, therefore, appear that exclusive jurisdiction is conferred on the 
Courts under the Act only in respect of the matters mentioned in ss. 8 and 99 
of the Act. There is absolutely no provision empowering the special Courts 
under the Act to decide questions of title or the question as to whether the plain- 
tiff’s title to the property was lost by reason of the /sarpavts. In fact. while 
dealing with the provisions of the Bombay Tenancy and Agricultural Lands 
Act, which lays down detailed powers of the Mamlatdar under s. 70 of that 
Act and s. 85 which provides that special Courts under that Act shall have ex- 
elusive jurisdiction to decide or deal with the matters mentioned therein, a 
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Division Bench of this Court has observed in Rajesaheb Keshavrao Pati v. 
Dhondiram Bhau Darade,! as under: 

“...The questions whether the lease had been brought about by fraud or in collu- 

siot between the petitioner’s mother and the opponent, and whether the petitioner can 
consequently avoid it are questions which a Tenancy Court cannot properly decide. A 
Tenancy Court has no power to set aside a lease or to decide that it is not binding upon 
the person, who was a party to it.” 
Once again, in Savalaram Krishnaji Khalkar v. Mukund Keshav Gaikwad 
relying on the decision in Rajesaheb Keshavrao Pati v. Dhondiram Bhau 
Darade, a Division Bench of this Court while dealing with the question whether 
the special Courts under the Bombay Tenancy and Agricultural Lands Act 
had jurisdiction to deal with the question as to whether the lease executed by 
the father is binding on his undivided sons, has observed as under: 

“ ..Following this decision, (Special Civil Application No. 469 of 1960) we must 
hold that the Revenue Tribunal was right in its view that the question whether the lease 
granted by opponent No, 4 to the petitioner and opponent No. 5 was binding on opponents 
Nos. 1 to 3 can only be decided by the Civil Court.” 


It would thus appear that it was not the function of the special Court under 
the Act to decide the question as to whether the agreement of sale is fraudu- 
lent or fabricated and much less to decide the question of title. That being 
the position it would appear that the Courts below were in error in holding 
that the decision in Special Civil Application No. 1015 of 1962 operates as 
res judicata. 

Both the Courts below have relied upon the decision in Gulabchand v. State 
of Gujarat? in support of the view that the suit is barred by res judtcata. The 
facts of that case are clearly distinguishable. In that case the plaintiff in the 
subsequent suit had earlier filed a writ petition under art. 226 of the Constitu- 
tion of India, for the selfsame reliefs on the selfsame grounds and had failed. 
In para. 28 of the report on p. 1159, it is observed : 

“..The reliefs sought in the plaint are the same and are sought on the same grounds. 
The High Court had to determine in the writ petition whether the appellant’s liability 
as surety stood discharged in view of what he had alleged. The same point has to be 
directly and substantially decided in the suit also, The orders to be passed if the 
appellant’s contention is upheld would be the same as that which would have been passed 
if his contention had been accepted in the writ petition. In both cases, on both occa- 
sions, the Court had first to hold that his liability as a surety stood discharged, and 
that as a consequence of such a finding, it had, in the writ proceedings, to issue a writ 
of mandamus and a writ of prohibition as prayed for in the writ petition, directing the 
State of Bombay not to enforce any liability which the appellant had undertaken under 
the agreement executed as a surety and not to proceed with the realisation of any amount 
the State alleged to be due from him and in the suit to pass a decree prohibiting the 
defendants by a permanent injunction for all time from attaching his property, selling 
or causing it to be sold and also a permanent injunction to the State of Bombay res- 
training them from attaching and selling any property of the appellant unless a proper 
decree is obtained from the Court in the manner provided for the recovery of land re- 
venue.” 


The short question which their Lordships had to consider is whether the 
decision in the earlier writ petition for similar reliefs on identical grounds 
would operate as res judicata for the subsequent suit which was filed by the 
plaintiff. Having regard to the fact that the reliefs in both the earlier writ 
petition ‘and in the subsequent suit were identical and the grounds on which the 
relief was sought were also identical, their Lordships held that since the pro- 


1 (1960) Special Civil Application No. 469 of 1961, decided by Chainani C.J. and K. K, 
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visions of s. 11 of the Civil Procedure Code are not exhaustive the earlier deci- 
sion would operate as res judicata on the general principle of res judicata. The 
relevant observations in para. 60 of the report are (p. 1167): 

“As a result of the above discussion, we are of opinion that the provisions of S. 11, 
C.P.C., are not exhaustive with respect to an earlier decision operating as res judicata 
between the same parties on the same matter in controversy in a subsequent regular 
suit and that on the general principle of res judicata, any previous decision on a matter 
in controversy, decided after full contest or after affording fair opportunity to the parties 
to prove their case by a Court competent to decide it, will operate as res judicata in 
a subsequent regular suit. It is not necessary that the Court deciding the matter for- 
merly be competent to decide the subsequent suit or that the former proceeding and the 
subsequent suit have the same subject-matter. The nature of the former proceeding 
is immaterial.” l 

It is important to note that in the case before their Lordships there was un- 
doubtedly no dispute about the jurisdiction of the High Court to decide the 
writ petition under art. 226 of the Constitution. Therefore, the question of 
that decision being without jurisdiction did not arise. The subsequent obser- 
vations about competency of the Court to decide the subsequent suit, have re- 
ference to the contention that in order that the decision of the High Court in 
the writ petition should be res judicata, that Court should have had coextensive 
Jurisdiction to entertain the subsequent suit. In fact that argument is dealt 
with by their Lordships to this effect in the earlier. para. No. 58 (p. 1167): 

“It is true that the jurisdiction of the civil Court and the High Court or this 
Court cannot be said to be co-extensive, but it is plain that the civil Court, in the exer- 
cise of its jurisdiction, is subject to the appellate or revisional jurisdiction of the High 
Court and this Court. We do not consider the reasons for holding that a decision in a 
writ petition cannot operate as res judicata in a subsequent regular suit to be sound...” 


It would, therefore, appear that the observations in this case would have no 
application to a decision of the Tenancy Courts on a question of title inasmuch 
as they have no jurisdiction to decide that question. It is only the decision of 
a Court which has exclusive jurisdiction to decide the matter that could operate 
as res judicata on general principles in a subsequent suit. 


Mr. Vaishnav has also drawn my attention to the subsequent decision of the 
Supreme Court reported in Union of India v. Nanak Singh.* In that case the 
facts were these: Nanak Singh a Field Inspector being dismissed from service 
by one Kane, Additional Settlement Commissioner, filed a writ petition for 
quashing that order of dismissal and for a declaration that he continues to be 
Field Inspector. That petition was founded on two grounds, namely (1) 
that the order terminating the employment amounted to imposing punishment 
and could not be made without affording opportunity to the employee to show 
cause against the action proposed to be taken in regard to him; and (2) that 
Mr. Kane was not competent under Rule 5 of the Central Civil Services (Tem- 
porary-service) Rules, 1949 to terminate his employment. Both these grounds 
were upheld by Gurdev Singh J., and he granted the petition: The High Court 
of Punjab on appeal reversed that order and directed the petition to be dis- 
missed. The High Court after on elaborate discussion came to the conclusion 
that the order did not amount to punishment and while dealing with the ground 
about the authority of Mr. Kane, the High Court observed (p. 1371): 

' In the gecond place it was urged that the Officer who had passed the order of dis- 
missal was not competent to do so. The second point is not before us because argu- 
ments have been advanced mainly on the first point and on a decision of this point the 
appeal can be disposed of.” 


Evidently thinking that the question of reagitating his dismissal on the 
ground of want of authority in Kane to terminate’ his service, was kept reserv- 


4 [1968] A.LR. S.C. 1870. 


1978.] ABDUL KARIM V. LALMAN (A.C.3.)—Natk J. 207 


ed for him, Nanak Singh filed a suit for the selfsame reliefs which were sought 
in the earlier writ petition. It was contended by the State that the earlier 
decision in the writ petition operated as res judicata, On the other hand, it 
was contended for Nanak Singh that having regard to the order of the High 
Court in the writ petition on the second ground of the competency of Mr. Kane, 
it must be presumed that his right to reagitate the question of dismissal on 
that ground by separate suit was reserved. Their Lordships rejected that con- 
tention. Their Lordships took the view that out of the two grounds which 
were taken by Nanak Singh in his writ petition for challenging the order of his 
dismissal any one ground was sufficient to support the order in his favour. 
Now, since the High Court dismissed the writ petition only after discussing 
one ground on which the relief was founded, the result was thereby the High 
Court must be deemed to have rejected both the grounds on which the petition 
was founded. Their Lordships observed as under at p. 1871: 

“,.The second plea about the authority of Mr. Kane also must be deemed to have 
been negatived by the High Court, for the High Court could not, without reversing the 
judgment of Gurdey Singh, J., have dismissed the petition. It is true that in the judg- 
ment of the Court of Appeal some obscure statement has been made, and it is difficult 
to appreciate the true purport thereof. But what operates as res judicata is the decision 
and not the reasons given by the Court in support of the decision. We are unable to 
agree with counsel for Nanak Singh, that the High Court reserved to Nanak Singh the 
right to agitate the question about the authority of Mr. Kane in a separate suit. There 
is no such express reservation, and it cannot be implied, for such an implication is 
plainly inconsistent with the final order passed by the High Court. Even assuming that 
the High Court was in error in holding that the appeal could be decided only on the 
first point, the order dismissmg the petition must still operate as res judicata in respect 
of both the points on which the petition was founded.” 


Their Lordships thereafter referred to the observations in para. 60 in the case 
of Gulabchand v. State of Gujarat, and proceeded to observe as under in para. 6 
(p. 1872): 

“.-But in our view the judgment in the previous case operates by express decision 
as res judicata. It is true that in order that the previous adjudication between the 
parties may operate as res judicata, the question must have been heard and decided or 
that the parties must have an opportunity of raising their contentions thereon. In the 
present case, Gurdev Singh, J., dealt with the question in some detail and held that 
Mr. Kane had no authority to terminate the employment of Nanak Singh. The High 
Court in appeal thought that the appeal could be disposed of only on the first ground 
and they recorded no express finding on the second ground. But once the appeal was 
allowed and the petition was dismissed, the dismissal of the petition operated as a re- 
jection of both the grounds on which it was founded.” 


It would, therefore, appear that this decision also would not help the defen- 
dant to raise the plea of res judicata inasmuch as the High Court had undoub- 
tedly the jurisdiction to decide the earlier writ petition. None of these two 
rulings, therefore, could be said to be an authority for holding that the deci- 
sion of a Court which has no jurisdiction, would operate as res judicata to a 
subsequent suit. 


Such a question had arisen directly in a Madras case reported in Venkata- 
rama Rao v. Venkayya.S The Full Bench had to consider a similar question 
arising under the Madras Estates Land Act, 1908. There certain tenants filed 
a petition under s. 40 of the Madras Estates Land Act, 1908 in the revenue 
Court for commutation of rent, against the landholders. The landholders 
raised a plea that the village in which the petitioners’ lands were situated was 
not an estate and, therefore, the petition was not maintainable in the revenue 
Court. The Revenue Divisional Officer held that it was not an estate and on 
that footing dismissed the petition. The matter was taken up in appeal to the 


5 [1954] A.I.R. Mad. 788. F.B. 
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District Court and thereafter to the High Court without success. Subsequently, 
the landholders filed a suit in the civil Court against the tenants for an in- 
junction restraining them from removing the paddy crops standing on the guit 
lands until the rent was paid to them. The landholders raised a plea that the 


decision of the revenue Court holding that the village’ was not an estate was- 


binding on the civil Court. The Full Bench of the Madras High Court held 
that the said finding was not binding on the civil Court. Adverting to s. 189(3) 
of the Madras Estates Land Act, which corresponds to s. 99 of the Hyderabad 
Tenancy and Agricultural Lands Act, the learned Judges observed thus in 
para. 8, at p. 790: 

“|... Therefore, it ig clear that it is only in respect of such, disputes or matters as are 
covered by the suits or applications specified in S. 189(1) that the revenue court can be 
said to have exclusive jurisdiction, that is, jurisdiction to the exclusion of a civil 
court. Sub-section (3) of S. 189 provides that the decision of a revenue court on a matter 
falling within such exclusive jurisdiction of the revenue court shall be binding on the 
parties and their representatives in any suit or proceeding in civil court. 

If a particular matter is one which does not fall within the exclusive jurisdiction of 
_the revenue court, then a decision of a revenue court on such a matter, which might 


be incidentally given by the revenue court, cannot be binding on the parties in a civil: 


court. One practical test would be to determine if that particular matter would not be 
a matter in respect of which the civil court would have jurisdiction. To give an ob- 
vious instance, suppose in a suit under S. 55 for the grant of a patta instituted by a person 
claiming to be the adopted son of the ryot who was a pattadar, the landlord raises a plea 
that he is not entitled to the patta because his adoption is not valid. It may be that 
the revenue court would have to summarily go into the question whether the person 
suing is or is not the validly adopted son of the previous ryot. Can it possibly be said 
that the finding of the revenue court on the issue of adoption is binding on the parties 
in a subsequent suit in a civil court in which the validity of the adoption might fall to 
be decided? There can be no doubt about the answer. 

That is because the dispute as to the validity of the adoption ig not a dispute in 
respect of which a revenue court has exclusive jurisdiction. Such a dispute is a matter 
well within the jurisdiction of a civil court. Therefore, it cannot be within the exclusive 
jurisdiction of the revenue court, and the decision of such a dispute by a revenue court 
cannot be binding in a civil court.” 


The said observations in the Full Bench decision of the Madras High Court 
have been approved by their Lordships of the Supreme Court in the ease re- 
ported in Bhagwan Dayal v. Reoti Devis In that case the facts were these: 
Reoti Devi'had filed a suit against Bhagwan Dayal in the revenue Court under 
s. 280 of the Agra Tenancy Act, 1926. That suit was filed by her for the share 
of her profits as a co-sharer. Bhagwan Dayal resisted that suit in the revenue 
Court by contending inter alia that he had become the sole surviving coparee- 
ner and absolute owner of the property and that his sister-in-law Reoti Devi 
was not a co-sharer. Section 230 of the Agra Tenancy Act created the reve- 
nue Court a Court of exclusive jurisdiction in respect of matters specified in 
the Fourth Schedule. Section 271 of that Act provided for a reference being 
made to the civil Court, if the defendant pleaded that the plaintiff has not got 
the proprietary right to institute the suit. It was under this provision that the 
issue was referred to the District Munisif. The Distriet Munsif repelled the 
contention of Bhagwan Dayal and held that Reoti Devi had half share. A 
decree was made by the revenue Court in terms of that finding. This 
decree was impeached by an appeal to the District Court and also in the High 
Court but without success. It was thereafter that Bhagwan Dayal filed a re- 
gular civil suit for a declaration of his exclusive title to the suit property and 
for an injunction restraining Reoti Devi from executing the decree which she 
had obtained in the revenue Court. That suit was contested, among other 
grounds, on the ground of res judicata. Their Lordships of the Supreme Court 


6 [1962] A.I.R. S.C. 287. 
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found on an examination of the Fourth Schedule of the Act which gives ex- 
clusive jurisdiction to the revenue Court, that that Schedule did not include 4 
suit for a declaration of title and for injunction against another person who 
was trying to interfere with the plaintiff’s title. Their Lordships thereafter 
. observed in para. 13 as under (p. 293): 


“If so, under S. 230 of the Act, the Revenue Court has no exclusive jurisdiction 
to entertain a suit of the nature that is before us. If it is not a suit of that nature, 
under that section, the civil court’s jurisdiction is not ousted.” 


In this connection their Lordships quoted with approval the observations of 
the Full Bench of the Madras High Court reported’in Venkatarama Rao v. 
Venkayya, which have been referred to in the earlier part of this judgment. 


It would, therefore, appear that in the instant case, since the special Court 
under the Hyderabad Tenancy and Agricultural Lands Act, 1950, had no ex- 
elusive jurisdiction to decide the question of title or the question as to whether 
the agreement is fraudulent or fabricated the earlier decision in the Special 
Civil Application cannot operate as res judicata, 


It was, however, argued by Mr. Vaishnav that in fact the whole basis of the 
decision in the special civil application was the existence of the Isarpavti. He 
also argues that since the plaintiff did not raise a dispute in that proceeding 
that the Isarpavts was fabricated or fraudulent, in view of Explanation IV to 
s. 11 of the Code of Civil Procedure, it must be held that the earlier decision 
would operate as res judicata, 


Now, when we turn to s. 11 of the Civil Procedure Code, it lays down in 
terms that the earlier Court must be competent to try the subsequent suit or 
the suit in which such issue has been raised subsequently. It could not be 
said with any stretch of imagination that the special Court under the Act had 
exclusive jurisdiction to decide the question of the validity of the agreement 
or the question of title. Surely while deciding the question as to whether the 
defendant was a tenant or not incidentally it was required to express its opi- 
nion about the same. But then, since that Court had no exclusive jurisdiction 
to decide that question, its decision would not operate as res judicata. 


I have also referred to the observations of the Full Bench decision of the 
Madras High Court to the effect that the incidental decision ofa matter by the 
special Court which has no jurisdiction could not be a bar to reagitating the 
same question in a civil Court. So also in Musamia Imam v. Rabari Govind- 
bhai, the Supreme Court has observed that: 

“the plea of tenancy in the earlier years was not an independent question but was 

only a subsidiary plea put forward by the defendants as a reason for substantiating their 
plea of statutory ownership and the jurisdiction of the Civil Court cannot be held barred 
by virtue of section 70 read with section 85 of the Act.” 
Since there is nothing in the Act to confer exclusive jurisdiction on the special 
Court to decide the question of title and the contention now raised by the 
plaintiff, it would appear that the earlier decision in the Special Civil Appli- 
cation No. 1015 of 1962 could not operate as res judicata. 

In the result, the appeal succeeds. The decrees passed by the Courts below 
are set aside and the suit is sent back to the trial Court for disposal according 
to law after framing proper issues in the light of the pleadings. Costs would 
be costs in the cause. 

Appeal allowed. 
7 [1969] ALR. S.C, 489, s.c. 71 Bom. L.R. 681, 


B.L.R.—~14, 
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Before Mr. Justice Vaidya. 


RADHABAI GANPATI v. BHIMRAO GYANOBA.* 

Hindu Succession Act (XXX of 1956), Sec. 14—Property given to Hindu widow in lieu 
of maintenance under family arrangement in 1950 to be enjoyed by her during life-time 
—Whether property becomes her absolute property after coming into effect of Act 
XXX of 1956. 

Where property is given to a widow, who has an antecedent right to maintenance, 
to be enjoyed by her during her life-time in lieu of her maintenance under a family 
arrangement and the widow is in possession thereof on the coming into effect of the 
Hindu Succession Act, 1956, then her right to possession acquired before the commence- 
ment of the Act ripens into full ownership under s. 14(1) thereof. 

Annasaheb v. Gangabai,! applied. 

Badri Pershad v. Kanso Devi,2 S.S., Pillai v. K.S. Pillai} and K. Thomman v. 
Meenakshi,4 distinguished. 

Gadam v. Venkataraju,5 referred to. 


D. Y. Lovekar, for the appellants. 
G. D. Deshpande, for the respondent. 


Vawra J. The above Second Appeal is filed by the defendants against the 
concurrent decrees passed by the two Courts below, declaring that by virtue of 
s. 14 of the Hindu Succession Act or by virtue of the document exh. 49 under 
which defendant No. 1 was put in possession of the suit property in lieu of the 
maintenance right, defendant No. 1 did not become the absolute owner thereof 
and restraining defendant No. 1 from alienating the suit property. The ad- 
mitted genealogy showing the relation between the parties is as follows: 


Dattaram 
a ae ae a ney a 
| | 
Tukaram Ganpati—Radhabai 
(deceased) (deceased) (Deft. No. 1) 
Gusti | 
(deceased) S 
| E 
eis vies Abirabai 
(deceased) (Plaintiff) (deceased) 


On September 18, 1963 the respondent-original plaintiff filed a suit for a de- 
claration that defendant No. 1 Radhabai was entitled to enjoy the possession 
of the suit property only during her lifetime and for the issue of a perpetual 
injunction restraining defendant No. 1 from alienating or wasting the suit 
property. The suit property consists of two pairs of bullocks, a cow, a she- 
buffalo, utensils worth Rs. 300, a pair of silver Kadas, a golden Chitang, a nose 
ring, Rs. 750 in cash, a bullock-eart, a cattle-shed covered with zine sheets, 
a double storeyed room, S. No. 25 measuring 12 acres 20 gunthas and 8S. No. 
26(AA) measuring 11 acres and 11 gunthas, situated at village Patoda Khurd 
in taluka Kinwat, district Nanded. 


The plaintiff contended that the husband of defendant No. 1 Ganpati who 
was the plaintiff’s paternal grand-father’s real brother died in or about 1940 


*Dectded, April 26, 1973. Second Apen 14 of 1968. 


No. 1841 of 1966, against the decisior. of 1 (1970) 78 Bom. L.R 407 
Saraf, As istant Judge, at Nanded,in Regular 2 Herel A.I.R S.C 19638 
Civil Appeal No. 1 of 1965, confirm'ng the 8 [1972] ALB S.C 2069 
decree parsed by R.D. Deshpande, Civil Judge, 4 [1970] ALR. Ker 284 
Junior Divison, at Kinwat,in Civil Suit No. 5 [1965] A.I.R. A.P. 66. 
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A.D. in a state of jointness with the plaintiff’s grand-father Tukaram, long 
before the Hindu Women’s Rights to Property Act came into force in Nanded. 
There is no dispute that Radhabai did not get any right under the Hindu 
Women’s Rights to Property Act as. prevailing in Hyderabad. It was alleged 
by the plaintiff that'a written agreement dated June 29, 1950, exh. 49, was 
executed by way of family arrangement between the mother of the plaintiff 
and defendant No. 1 and under that family arrangement the suit properties 
were given to defendant No. 1 to be enjoyed by her during her lifetime. Under 
the said agreement she acknowledged that she had no right to mortgage or sell 
or to take in adoption. 
The relevant words in exh. 49 are as follows: 
... MR fga faa a at ow Bea gamar Pega fee, wat a wre gard? vier 
aiT Ga. Terr, fest poar afaa: argi. qea deter afas met. dears arta ae maT 
area maa Aaaa a aa ae care feaa gre sro ardi. m girn faga fre.” 


In view of these terms and in view of the concurrent findings recorded by the 
two Courts below that the suit property was joint family property, the two 
Courts granted an injunction restraining defendant No. 1 from alienating or 
disposing of the suit lands and house in any way. 

The said concurrent finding is challenged by Mr. Lovekar the learned çoun- 
sel for the appellants on defendant’s behalf contending that the decrees passed 
by the two Courts below are contrary to s. 14(/) of the Hindu Succession Act. 
Mr. Lovekar submitted that the two Courts below erred in law in applying the 
provisions of s. 14(2) to the facts of this case, inasmuch as defendant No. 1, 
as a widow of a coparcener, had a right of maintenance and she had, therefore, 
a E to be in possession. of the suit property independently of the document 
e 

In support of his contention, Mr. Lovekar relied on the decision of the Supreme 
Court in Badri Pershad v. Kanso Devt,’ and the decision of Palekar and Kania 
Jd. in Annasaheb v. Gangabas2 He also submitted that the Andhra Pradesh 
High Court has held that even if a widow is in possession of the property other- 
wise than under any decree for possession of the property in lieu of main- 
tenance, her right of possession ripens into full ownership under s. 14(/) of 
the Hindu Succession Act. In Badri Pershad’s case the Supreme Court con- 
sidered the case of a female Hindu acquiring an interest under the Hindu 
Women’s Rights to Property Act, 1987. It is, therefore, not relevant to the 
present case. In Annasaheb v. Gangabat, this Court considered the effect of 
s, 14 on the right of the widow who was in possession of the property under 
an award decree passed in 1903. 

It is well-established that the claim of a widow for maintenance is not a 
charge upon the estate of her deceased husband, whether joint or separate, until 
it is fixed and charged upon the estate. This may be done by a decree of a 
Court or by an agreement between the widow and the holder of the estate, or by 
the will by which the property was bequeathed. (See para. 569, Mulla’s Hindu 
Law, 13th edn., at p. 556). 

In Annasaheb’s case referred to above it is laid down that the provision in 
g. 14(2) of the Hindu Succession Act, which is by way of exception, must be 
strictly construed and will have no application to cases except those where for 
the first time a new right to property is created, unrelated to the antecedent 
right or interest in the grantee either in respect of the actual property which 
is the subject-matter of the grant or the family property the claim against 
which is erystallised in the allotted property. It is contended by Mr. Lovekar 
that in view of the said decision of this Court it must be held that when Radha- 
bai entered into possession of the suit property under the agreement which is 
held to be a family arrangement by the two Courts below, she acquired the pro- 
perty as a limited owner prior to the commencement of the Hindu Succession 


1 [1970] A.I.R. S.C. 1968. 2 (1970) 78 Bom. L.R. 407. 


o 


` 
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Act and therefore, her right ripened into full ownership right under s. 14(J) 
having regard to the Explanation to s. 14(/). 

As against this, Mr. Deshpande contended relying on the decision of the 
Supreme Court in S. S. Pilla v. K. S. Plar? and the decision in K. Thomman 
y. Meenakshi, that the mere fact that Radhabai entered into the possession of 
the suit land under the family arrangement did not constitute the suit property 
as her property within the meaning of s. 14(/). He submitted that her plea 
in the tr.al Court as well as in the appellate Court was that exh. 49 amounted 
to partition and, therefore, the property was allotted to her as her share in the 
cOparcenary property and not by way of maintenance. 

It eannot be disputed that Radhabai had a right of maintenance in respect 
of the suit property. That right crystallised into a right of possession of the 
suit property under the Sulenama, exh. 49, irrespective of whether exh. 49 is 
a document by way of partition or by way of family arrangement or by way 
of maintenance. Exhibit 49 does not expressly state anything about the motive 
or intention of the parties or the objects of the parties when they entered into 
the agreement. Al that it shows is that there was a dispute between the parties 
and in the presence of the panchas an agreement was entered into. It cannot, 
therefore, be said that Radhabai acquired under that instrument alone her right 
to the suit property. Her antecedent right of maintenance is crystallised under 
the agreement. Hence in my judgment the ratio in Annasaheb’s case is at- 
tracted to the facts and circumstances of the case; and it must be held that 
the two Courts below erred in law in holding that s. 14(2) applies to the case 
and not s. 14(/). 

The two Courts below ignored the explanation to s. 14(/), which lays down: 

“In this sub-section, ‘property’ includes both movable and immovable property acquir- 
ed by a female Hindu by inheritance or devise, or at a partition, or in lieu of mainten- 
ance or arrears of maintenance or by gift from any person, whether a relative or not, 
before, at or or after her marriage, or by her own skill or exertion, or by purchase or 
by prescription, or in any other manner whatsoever, and also any such property held by 
her as stridhana immediately before the commencement of this Act.” 


It is manifest that the suit property was given to Radhabai in lieu of her main- 
tenance, whether exh. 49 is construed as an award or partition deed or Sule- 
nama, as it calls itself or family arrangement. It is also clear that as Radha- 
bai, defendant No. 1 had an antecedent right to maintenance and to be in pos- 
session in lieu of maintenance under the agreement, those rights must be held to 
have ripened into full ownership under s. 14(/). 

I do not see any difference in principle between the case of the widow who 
acquired property under an award-decree as in Annas@heb’s case and the case 
like the present one where she acquired the property under an agreement, 
exh, 49. The following principle was stated by Palekar J., as he then was, at 
p. 416: . 

“In the present case, there is a further reason to hold that Hirabai had not only a 
right to enforce her claim for maintenance against the family properties which was ante- 
cedent to the award, but she had also a sufficient possessory title to the lands. She was 
in posSession of the lands after the death of her father-in-law and her husband. That 
gave her a possessory title which could not have been displaced by the coparcener. with- 
out making proper arrangement for her maintenance.” 


With respect, the same principle will apply to a case like the present one where 
Radhabai entered into possession in the year 1950, long before the Hindu 
Succession Act came into force, with the consent of the coparcener. She was 
not a trespasser on the suit property. She went into possession in lieu of her 
right of maintenance under the agreement. She had admittedly the right to 
claim maintenance from the joint family property. Hence I am of the opinion 
that Annasaheb’s case applies to the facts of the present case. 


8 [1972] A.LR. S.C. 2069. 4 [1970] ALR. Ker. 284, 
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8. S. Plai v. K. S. Pillai, relied on by Mr. Deshpande, is not relevant to the 
present ease because it was not a case under s. 14 of the Hindu Succession 
Act. The Karala case relied upon by Mr. Deshpande is also distinguishable 
because in that case the widow was daughter-in-law, in respect of whom there 
was no evidence to show that she had a right to claim a share in the properties 
in lieu of her maintenance. he Kerala High Court observed (p. 288): 

“There is nothing on evidence to show that the allotment of properties to the 
second defendant was in recognition of her legal right for maintenance attached to the 
properties of Vattu Govindan. Ext. P-1 is in the nature of a family arrangement under 
which properties have been allotted even to persons who are not entitled to the same 
on the date of Ext. P-1. This is therefore a case where the second defendant alleged to 
be a maintenance-holder consented to allotment of properties not according to strict legal 
rights, in a deed which is in the nature of a family settlement and which expressly 
stated that she had only a life interest in the properties given to her creating a vested 
remainder in favour of others.” 


Without expressing any opinion on the view taken by the Kerala High Court, 
I would distinguish that case from the facts of the present case where as stated 
already admittedly Radhabai had an antecedent right of maintenance before 
the execution of the document exh. 49. 


The view which I am taking with regard to the effect of s. 14 in relation to 
the agreement, exh. 49, is similar to the view taken by a Division Bench of the 
Andhra Pradesh High Court in Gadam v. Venkataraju.° In that case also a 
clause in a maintenance deed executed by the adopted son in favour of his 
adoptive mother stated: 


‘“Challamma during her time, can raise the crops and shall enjoy the fruits 
and she cannot contract any debts on the security of the said lands.’’ Chal- 
lamma, the adoptive mother, to whom the maintenance was given by this deed 
died after the coming into force of the Hindn Succession Act. 


The question before the Andhra Pradesh High Court was whether sub-s. (T) 
or (2) of s. 14 of the Act was attracted, that is whether she became absolutely 
possessed of the subject-matter of the maintenance or whether she had obtained 
only a restricted estate in the property. Before the execution of the main- 
tenance deed, Challamma had denied the factum of adoption and claimed the 
whole of the property for herself, while the adopted son had asserted his right 
as adopted son. It was this dispute that was settled by the mediators. P. 
Chandra Reddy C. J. speaking for the Division Bench observed at p. 67, para. 9: 

it was clause (7) that made the estate conferred on her limited to her life. So, this 
document evidences a family settlement, in that, the differences between the parties 
were resolved and the pre-existing rights of each other, recognised. As such, it is not 
a new right that was conferred upon the widow under this document. The restriction 
referred to above merely set out the ‘legal effect on her estate as maintenance holder. 
This was another way of stating that the widow could have a life estate in the property 
and that she is to enjoy these properties in lieu of her maintenance. It is not disputed 
that a maintenance holder cannot alienate properties beyond her life time. Her richts 
cannot be equated to d widow’s estate. In these circumstances, the instant case falls 
outside the scope of sub-section (2) and is governed by sub-section (1) of Section 14.” 

For these reasons, the Second Appeal is allowed. The decrees passed hy the 
two Courts below are set aside and the plaintiff’s suit is dismissed. Having re- 
gard to the near relations of the parties and the uncertainty which existed when 
the suit was filed regarding the proper interpretation of s. 14, the parties 
should bear their respective costs throughout. 

Appeal allowed. 


5 [1965] A.L.R. A.P. 66. 
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CRIMINAL REVISION. 


Before Mr. Justice Vaidya. 


GOVIND RAGHUNATH SAWANT v. B. A. KAKADE.* 

Criminal Procedure Code (V of 1898), Secs. 173(4), 251A, 252—Constitution of India, 
art. 22(1)—Railway Property (Unlawful Possession) Act (XXIX of 1966)—Evidence 
Act (I of 1872), Secs. 145, 165—Right of accused to copies of statements of prosecu- 
tion witnesses for his defence—Whether such copies can be refused when procedure 
under s. 251A, Criminal Procedure Code, not applicable—Moral and ethical duty of 
prosecution—Natural Justice—-Power of Court under s. 165, Evidence Act—Produc- 
tion of such statements in Court—Defence of accused, whether technical or real. 


The petitioner (original accused No. 7), who was being prosecuted in the Court of 
the Prasidency Magistrate under the Railway Property (Unlawful Possession) Act, 
1986, applied for production in Court of statements made by a prosecution witness or 
copies thereof being furnished to him so that he could contradict the witness under 
s. 145, Indian Evidence Act, 1872. The application was rejected by the Presidency 
Magistrate on the ground that cases under the Railway Property (Unlawful Posses- 
sion) Act, 1966, involved procedure under s. 252 of the Criminal Procedure Code, 1898 
and onwards and not procedure under s. 251A and hence copies of documents referred 
to under s. 173(4) of the Code could not be claimed as of right by the accused. 


Held, (1) that even though in the instant case there may be no statutory or tech- 
nical reason why the prosecuting authority should suo motu supply copies to the 
accused or produce them in Court, yet, for protection and enforcement of funda- 
mental right of defence under art. 22(1) of the Constitution of India and also on 
ground of ordinary principles of natural justice it is the moral and ethical duty of 
the prosecutor to at least produce before the Court the statements of the witnesd 
whom he wants to examine when the accused applies for such production; 


The State of Maharashtra v. Vishwanath Rajaram Mourya,! i 
New Law Journal, Vol. 123, No. 6009, dated August 9, 1973 and Dallison v. Caffery,2 
referred to. : 


(2) that, apart from ethical and moral duty, the Court possesses under s. 165 of 
the Indian Evidence Act, 1872, subject to the restrictions mentioned therein, powers to 
compel any party to produce any document to meet the ends of justice; and 

(3) that, in the circumstances of the case, it would be the duty of the prosecutor 
to either supply copies of statements to the accused or to produce them in Court. 


Under art. 22(1) of the Constitution of India the defence of an accused is not 
merely a technical or formal matter or ritual matter; it has to be real. It must be 
backed by adequate instructions from the client, which can be taken only if the 
prosecuting machinery enables the defence counsel to know in advance what it has 
against the accused. Though, in a given case, the mandatory provision of s. 173(4) 
of the Criminal Procedure Code, 1898, applicable in respect of prosecution by the 
police, may not be available, yet it does not mean that even though the accused 
wants to defend himself with the assistance of counsel and even though counsel 
feels it necessary to have statements of the witness for cross-examination under s. 145 
‘of the Evidence Act, the prosecution can withhold production of such statements in 
Court and the Court should feel powerless and impotent to compel production of 
auch statements. 


The facts appear in the judgment. 


R.W. Adik, for the petitioner—original accused No. 7. 
E.S. Bhonsale, Assistant Government Pleader, for the State. 
*Dscided, December 3, 1973. Criminal Re- No. 156 of 1978, decided by Rege J., on July 


vision Application No. 1088 of 1978, 10, 1978 (Unrep.). 
1 (1978) Criminal Revision Application 2 [1964] 2 All E.R. 610. 
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VAYA J. The petitioner in the above revision application is accused No. 7, 
in Case No. 914/P/71, which is pending in the Court of the Presidency Magis- 
trate at Victoria Terminus, Bombay. 

On November 5, 1973, an application was made on behalf of the petitioner 
for production in ‘Court for furnishing to him the copies of the statements of 
a prosecution witness in the case, P.W.1, Ranganathan. Admittedly, state- 
ments of the said witness were recorded by the Railway Protection Force 
Officer, S. I. Kakade, on December 30, 1970 and also by a police officer, at 
Kurla Police Station. The accused stated in the application that the copies 
of the statements required should be ordered to be produced in Court or fur- 
nished to him for the purpose of contradicting P.W. 1 Ranganathan, under 
s. 145 of the Evidence Act. 

The application was opposed on behalf of the prosecution. The learned 
Presidency Magistrate upheld the objection, making the following order: 


“These cases under R.P.U.P. Act involve the procedure u/s. 252 Cr. P.C. and on- 
wards and not u/s. 251{A) Cr. P.C. and hence copies of documents referred to U/sec. 
173(4) Cr. P.C. cannot be claimed as of right by the accused. As the accused cannot 
claim the copy as of right, there is no provision to direct the Prosecution to furnish 
the copy of statement of P.W. 1, even for purposes of section 145 Evidence Act. Hence 
the application is rejected. Prosecution cannot be further ordered to place the orlginal 
or copy of the statement of P.W. 1 as there is no provision in Cr. P.C, to give such 
direction for these cases, under the R.P.U.P. Act.” 


The said order is challenged in the above revision application. 

‘Mr. Adik, the learned counsel appearing for the petitioner, submitted that 
even though there was no provision in the Railway Property Unlawful Posses- 
sion Act or the Criminal Procedure Code, making it obligatory on the pro- 
secution to supply copies of statements of witnesses recorded by the Railway 
Protection Police and the ordinary police, general principles of fair hear- 
ing and natural justice and the fundamental right of the citizen to be defended 
by a legal practitioner under art. 22(/) of the Constitution required the Court 
to compel the prosecution to produce the documents in Court. 

Mr. Bhonsale, the learned Assistant Government Pleader, submitted that 
this contention has been negatived by Mr. Justice Rege in The State of Maha- 
rvashtra v. Vishwanath Rajaram Mourya;' and the matter has been referred to 
a Division Bench of this Court, which has issued notice to the Attorney Gene- 
ral. Mr. Bhonsale therefore submitted that this matter should also be kept back 
till the Division Bench decided the matter, which arises in some matter other than 
the matter decided by Rege J. But the facts of those cases are distinguishable. 
In those cases, the application was not for production of the documents ‘‘in 
Court’’, but only for supply of copies to the defence, for which there is no pro- 
vision in the Criminal Procedure Code or under the R.P.U.P. Aet or under 
any other Act. In the present case Mr. Adik says that he will be satisfied if 
the statements are allowed to be inspected in Court by the defence counsel. I, 
therefore, do not think it necessary to keep back this matter till the Division 
Bench decides the matter. 

In my Judgment, the protection given to a citizen under art. 22(/) of the 
Constitution, which says: 

“No person who is arrested shall be detained in custody without being informed, 
as soon as may be, pa ihe grounds or fich arrest Sior Buel he- be denied the nent fo 
consult, and to be defended by, a legal practitioner of his choice”, 


will be a hollow protection if the accused is denied reasonable assistance by the 
State to defend himself. A legal practitioner cannot defend an accused person 
without instructions. He is not a computer who can merely imagine defences 
and question witnesses all of a sudden in Court. He has to study the record 


1 (1978) Criminal Revision Application 10, 1978 (Unrep.). 
No. 156 of 1978, decided by Rege 
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and take instructions from his client with respect to such record before he can 
cross-examine witnesses or build up a defence against the prosecution case, A 
criminal trial is not like a game of ‘blind-man’s-buff’. Whenever the accused 
is not in a position to know what he is being tried for and on what basis he is 
tried, natural justice and fairplay require that if he reasonably seeks assistance 
of the Court for particulars of the charge or particulars of the evidence on 
which the charge is framed, which ought in all fairness to have been supplied 
by the prosecution, the Court should, as far as possible, help him in getting 
those particulars from the prosecution, unless such a course is prohibited by 
some express provisions of law or undesirable in public interest. 

In this connection, it is worthwhile taking into consideration the views ex- 
pressed in an editorial, under the title ‘‘ Injustice ... In Practice’’, of a renown- 
ed British publication, the “New Law Journal”, Volume 123, No. 6009 dated 
August 9, 1973. In that legal magazine it has been rightly pointed out (p. 733) : 

“Injustice is not just about the big cases. Nor is it always about those cases which 
raise great issues of social principle. Often it is what happens in a relatively small case 
because, for one reason or the other, our legal system cannot cope with a situation 
which leaves a mark on an individual”. 


The editorial article explains what happened to one Phillip Jones and points out 
how great injustice was done to him by the prosecution denying him a docu- 
ment. 

The editorial then discusses the principle which ought to have been followed 
by the Court as follows (p. 734): 

“The first and most important principle raised by Mr. Jones’ case is that of the 
supply of information to the defence by the prosecution. It may be recalled that the 
Law Society in their statement, ‘Pre-trial Discovery’ which appeared in the Annual 
Report for 1965/68 recommended that ‘whilst the defence should not initially be entitled 
to be supplied with statements by prosecution witnesses, they should be entitled, on 
request, to a sight of any statements made by a prosecution witness relevant to the 
proceedings, and where the statement contains no other information rendering its pro- 
duction undesirable, they should be entitled to a copy....’ The objection was made at 
that time that the defence should be entitled not only on request but otherwise auto- 
matically to receive such statements.” 


The editorial also refers to the judgment of Lord Denning M.R., in Dalltson 
v. Caffery* where Lord Denning observed (p. 618): 

“Next, counsel for the plaintiff pointed out that, at the committal proceedings, the 
evidence of Mr. and Mrs. Stamp and Mrs. Lansman was not made available to the 
magistrates. I do not see that this should be taken against the defendant. He did not 
conceal these statements. He put them before his superior officers and also before the 
solicitor for the prosecution. It was not his fault that the solicitor did not think it 
necessary to put them before the magistrates; nor do I think that the solicitor need 
have done. The duty of a prosecuting counsel or solicitor, as I have always understood 
it, is this: if he knows of a credible witness who can speak to material facts which tend 
to show the prisoner to be innocent, he must either call that witness himself or make 
his statement available to the defence. It would be highly reprehensible to conceal 
from the court the evidence which such a witness can give. If the prosecuting counsel 
or solicitor knows, not of a credible witness, but a witness whom he does not accept ag 
credible, he should tell the defence about him so that they can call him if they wish. 
Here the solicitor, immediately after the court proceedings, gave the solicitor for the 
defence the statement of Mr. and Mrs. Stamp; and thereby he did his duty”. 


In view of these remarks the editorial rightly concluded (p. 785): 


“ ..We would accept that while there would appear to be no statutory or technical 
reason why the prosecuting police authority should have advanced the information re- 
quired to Mr. Jones’ solicitor there is a very firm moral and ethical reason why this 
should have been done.” 


2 [1964] 2 All E.R. 610. 


1978.] GOVIND RAGHUNATH 0. KAKADE (A.0R.J.)—-Vatdya J. 217 


Even in the present case, it is true that there is no statutory or technical 
reason why the prosecuting police authority should suo motu supply copies to 
the accused or produce them before the Court. But I think that in protect- 
ing and enforcing the fundamental right of defence under art. 22(/) of the 
Constitution of India and the ordinary principles of natural justice, which is 
nothing else but fairplay in action, it is the moral and ethical duty of the pro- 
secutor at least to produce before the Court the statements of the witnesses, 
whom he wants to examine in the Court, when the accused applies for such 
production. 

The learned Magistrate appears to have lost sight of s. 165 of the Indian 
Evidence Act, 1872, which runs as follows: 


“The Judge may, in order to discover or to obtain proper proof of relevant facts, 
ask any question he pleases, in any form, at any time, of any witness, or of the parties, 
about any fact relevant or irrelevant; and may order the production of any document 
or thing; and neither the parties nor their agents shall be entitled to make any objec- 
tion to any such question or order, nor, without the leave of the Court, to cross-examine 
any witness upon any answer given in reply to any such question:” l 


The only restriction on this plenary power conferred on Court is to be found 
in ss. 121 to 131 and 148 and 149 of the Evidence Act. Those sections do not 
apply to the facts of this case. 

It seems to me that nobody drew the attention of the learned Magistrate to 
the provisions of s. 165 of the Evidence Act which confer powers on every Court 
to compel any party to produce any document to meet the ends of justice sub- 
ject to the restrictions mentioned in that section. So, apart from the ethical 
and moral duty mentioned above, the learned Magistrate appears to have lost 
sight of his own lawful power to compel the prosecutoin to produce the docu- 
ments in Court. 

It is also necessary to bear in mind the weighty observations made by Dip- 
lock L.J. at p. 622 in the above Dallison’s case: 

“Next, counsel for the plaintiff contends that there was evidence fit to be left to 
the jury that the defendant did not honestly believe that the credible evidence known 
to him raised a case against the plaintiff fit to go to a jury. This contention seems to 
me to be based on the erroneous proposition that it is the duty of a prosecutor to place 
before the court all the evidence known to him, whether or not it is probative of the 
guilt of the accused person. A prosecutor is under no such duty. His duty is to pro- 
secute, not to defend. If he happens to have information from a credible witness which 
is inconsistent with the guilt of the accused, or although not inconsistent with his guilt 
is helpful to the accused, the prosecutor should make such witness available to the 
defence (see R. v. Horace Henry Bryant. Victor Richard Dickson3). It is not the 
prosecutor’s duty to resolve a conflict of evidence from apparently credible sources: that 
is the function of the jury at the trial. The prosecutor’s knowledge that there is such 
a conflict does not of itself constitute lack of reasonable and probable cause for the 
prosecution, nor is it inconsistent with the prosecutors honest belief that there is a 
case against the accused fit to go to a jury. In the present case the information known 
to the defendant which supported the plaintiffs alibi was not inconsistent with his guilt, 
for it left time enough for him to get to Dunstable, commit the theft and return to 
Clapton. Furthermore, the prosecuting solicitor acted with more than necessary pro- 
priety in that not only the relevant witnesses but also their statements were made 
available to the plaintiff's solicitor immediately on the plaintifs committal.” (Italics 
supplied}. ` 


I, therefore, think that either it would be the duty of the prosecutor to supply 
copies or at least to produce them in Court in the facts and cireumstances of 
the present case. It would be the right of the accused to insist upon those 
copies being produced in Court in any event. It is the duty of the Court to 
find out from the facts and circumstances whether any particular reason exists 


8 (1946) $1 Cr. App. R. 146. 
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for withholding copies from inspection by the defence and whether injustice 
would be done to the accused in a particular case, if the defence is taken by 
surprise and statements recorded of witnesses are not available in advance to 
the accused when the witnesses are being cross-examined. 

I really fail to understand why the Railway Protection Police and the Pro- 
secutor should feel shy of producing the statements in Court. If they are 
honest statements honestly recorded by honest officers, it would be dishonest 
to conceal them from the Court. If they are dishonest statements recorded by 
dishonest officers, it would be still more dishonest to conceal them from the 
Court. In my opinion, it is wholly wrong on their part to withhold these doeu- 
ments. As Lord Justice Diplock has pointed out, it is but fairness on the part 
of the prosecuting machinery to supply all information to the defence counsel 
so as to enable the defence counsel to defend the accused in the real sense of the 
term. 

The defence of an accused is not merely a technical or formal matter or 
ritual matter. It has to be real. It must be backed by proper and adequate 
instructions from the client, which can be taken only if the prosecuting machi- 
nery enables the counsel appearing for the defence to know in advance what 
they have against the accused. That is why in respect of prosecution by the 
Police under s. 178(4) of the Criminal Procedure Code, special provisions 
have been made, making it mandatory on the prosecuting machinery to supply 
the copies. Merely because such a mandatory provision is not made in respect 
of other prosecutions, it does not mean that even though the accused wants to 
defend’ himself with the assistance of counsel and even though the counsel 
feels that it is necessary to have statements of the witness for cross-examining 
the witness under s. 145, Evidence Act, the prosecution can withhold the pro- 
duction of the statements in Court and the Court should feel powerless and 
impotent to compel the production of the statements. 

The rule is, therefore, made absolute. The statements shall be produced by 
the prosecution in Court for the inspection of the defence counsel. Nothing 
stated hereinabove shall be construed as reflecting in any manner on the con- 
duct of the Prosecutor or the Investigating Officer, in this particular case, who 
as stated by Mr. Bhonsale, appears to have misunderstood the effect of the 
judgment of Rege J. When the statements are produced in Court, the Court 
shall deal with them in accordance with law in the light of the observations 


made hereinabove. Rule made absolute. 


CRIMINAL APPELLATE. 


‘Before Mr. Justice Vaidya. 


THE STATE OF MAHARASHTRA v. JOYCE ZEE alias TEMIKO.* 


Indian Penal Code (Act XLV of 1860), Secs. 294, 87, 88, 109—Cabaret performed in hotel 
—Customera not below age of 18—Attendance allowed only on payment—Whether 
customer can complain of annoyance under s. 294—Exceptions under ss. 87 and 88, 
whether attracted—Volenti non fit injuria, doctrine of—Tests of obscenity with regard 
to books, whether applicable in case of cabaret show—Showing or dallying with 
breasts by females, whether can be annoyance under s. 294. 


Section 294 of the Indian Penal Code, 1860, must be read subject to the general 
exceptions mentioned in ss. 87 and 88 of the Code. Therefore, a customer above 
the age of eighteen who goes to a hotel where cabaret show is run should be held 
impHedly to have given his consent to the risk of the mental harm, if any, of being 
annoyed by the obscene sounds and dances of the performer. In such cases the 
maxim volenti non fit injuria must apply to the annoyance, if any. 

*Dscided, November 2, 1973. Criminal Magistrate, 28th Court, fl Sar eta Bombay, 


Appeal No. 547 of 1972, against the orderof in Criminal Case No. 808/P of 1971. 
acquittal passed by L.J. Cordeiro, Presidency 
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An adult person who pays and goes to attend cabaret show in a posh hotel runs 
the risk of being annoyed by the obscenity or being entertained by the very ob- 
scenities according to his taste. Even assuming that such a hotel where anyone 
can buy tickets or seats is considered to be a public place, it cannot be held that 
the obscenity and annoyance which are pumishable under s. 294 of the Code are 
caused without the consent, express or implied, of such adult person. Such a per- 
son cannot complain in a criminal Court of annoyance. 

The State of Maharashtra v. Gwendalina alias Olive Maicland!, referred to. 

The tests of obscenity laid down in Udeshi v. State2 and in English cases applicable 
to books which may fall into anybody’s hand cannot be applied to cabaret shows 
in costly hotels attended by paying adults. 

An offence under s. 294, Indian Penal Code, can be committed by showing and 
dallying with breasts by females to the annoyance of the public, if the public or a 
section thereof object. 


Y.T. Gamblirwala, Assistant Government Pleader, for the State. 


VAIDYA J. The State has filed the above Criminal Appeal challenging the 
validity and propriety of the order of acquittal passed by the Presidency 
Magistrate, 28th Court, Esplanade, Bombay, on November 30, 1971 in Crimi- 
nal Case No. 808/P of 1971. In the said case, the respondents: (1) Miss Joyce 
Zee alias Temiko, (2) Moti Lilaram Bhawanani, (3) Jethanand Vishindas 
Baxani and (4) Rochiram Chimanlal Bhawanani were prosecuted under s. 294 
read with s. 109 of the Indian Penal Code in connection with a cabaret show 
given, at about midnight, on December 19, 1970 by accused No. 1 Miss Joyce, 
a cabaret artist, aged 23 years, in the Blue Nile Hotel, belonging to the three 
partners accused Nos. 2, 3 and 4. 


On that day, information about the obscene cabaret dances at Blue Nile was 
received by the Vigilance Branch of Greater Bombay, C.1.D. P.W.4 S.GS.L 
Desai, and P.W.5 S.I. Patil of that branch decided to attend the cabarets. 
One Doulatrai Mohanlal Kothari, P.W. 3, owning a tailoring shop, was taken 
by them with them. They had reserved in advance five seats for: (1) Inspector 
Daxinkar, (2) S.I. Patil, (3) S.I. Deshmukh, (4) 8.G.8.1I. Desai and (5) 
Kothari. They reached the place at 9-30 p.m. They were sitting on table 
No. 2 facing the stage when cabaret shows were to be given. They ordered 
food. 


The first cabaret started at 10-35 p.m. It was performed by a girl named 
Lisa. It lasted for about 10 mintues. The spot light was focussed on the 
dancer. All the other lights were switched off. There were number of cus- 
tomers including ladies. At 11-15 p.m. the’ second cabaret dance was done 
by Christine Kelly. She was fully dressed. She had a gown. As she en- 
tered the hall she started smoking on the heads of the customers. She then 
came to the dancing floor of the hotel. She started dancing and shouting. 
While so doing she asked some customers to remove her clothes. ‘They did so 
till she was left in panties and a transparent gown. She continued dancing 
for five minutes like this. Once she started going round the tables. She 
touched some customers with her breasts. She tried to hold S.I. Deshmukh’s 
face between her breats. She went to another table where a Sikh was sitting. 
She touched him also with her breasts. He turned his face. She hugged him 
violently with her breasts and went away. So ended the show of Christine 
in respect of which the prosecution filed another case in which she was also ac- 
quitted by the learned Presidency Magistrate for the same reasons, as in the in- 
stant case. After this there was an acrobatic show which lasted till midnight. At 
about 12-15 a.m. the fourth show started. The artiste was accused No. 1, 


1 (1978) Criminal Appeal No. 1541 of 2 [1965]1 S.C.R. 65,s8.c. 067 Bom. L.R. 
1971, decided by Rege J., on June 20,1978 506. 
(Unrep.). 
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T Joyce, also called Temiko. We are concerned with her cabaret show in 
case. 

The prosecution alleged that Temiko, accused No. 1, was dressed in a trans- 
parent gown. She was smoking when she entered the hall accompanied by 
cabaret music. Spot light was focussed on her. All other lights were off. 
She danced for a few minutes. Then she started moving around the table 
shouting aloud. She nudged various customers with her back side and blew 
smoke at their heads. She approached the customers in the dancing hall of 
_ the Blue Nile Hotel to remove her clothes. Some customers obliged her till 
she was left only with transparent panties. She then lay flat on the floor 
making erotic moves with her legs and body suggesting sexual acts. She made 
strokes against the floor and uttered cries, which made people to get up from 
their seats and look at her. Subsequently she put on a transparent gown 
which left her breasts open to view. She shouted to the customers to suck 
them. She further put her nipples in the mouths of some customers. She 
was also brushing people with her breasts. The cabaret lasted till 12-30 a.m. 
It is said that at the end of the show, 8.G. S.I. Desai was annoyed at the 
show and approached Inspector Daxinkar. Inspector Daxinkar contacted the 
Clerk at the counter and obtained the names of Christine and Temiko. Accu- 
sed No. 2, one of the proprietors, was present. B.I. Patil took the artistes to 
the Vigilance Branch. After completing the investigation a charge-sheet was 
filed in this case against the four accused. 

On these - facts it was alleged that the prosecution witness Guruprasad 
Khanna, one of the customers, 8.G.S.J. Desai, S.I. Patil and Kothari were 
all annoyed at the obscene acts of accused No. 1 and, therefore, all the other 
aceused, partners who owned the Blue Nile Hotel and accused No. 1 had 
abetted each other in giving this performance in Blue Nile Hotel, and were 
therefore guilty of the offence under s. 294 read with s. 109 of the Indian Penal 
Code. P.W. 1 Guruprasad Khanna, a motor-parts or car dealer from Delhi, 
P.W. 2 Raut, a clerk in the office of the Commissioner of Police, who produced 
the Police Registration Certificate of Blue Nile, P.W. 3 Kothari, the tailor, 
P.W. 4 S.G.S.I. Desai and P.W. 5 S.L. Patil were examined by the prosecu~ 
tion to prove the case against the accused. 

The four accused pleaded not guilty. Accused No. 1 admitted having per- 
formed the show but denied the allegations of obscenities and annoyance. In 
her statement under s. 342, she said: 

“It jg true that I did a cabaret at the Blue Nile between the night of 19-12-1970 
and early hours of 20-12-1970. It is not true that I entered the hall in a transparent 
gown which was upto my hip. It is true that I entered the hall smoking. It is not true 
that I approached the customers and requested them to remove my clothes one after 
another. It is not true that except for my panties I was completely naked. It is not 
true that I lay on the floor and that I was moving my legs, hands and my body in a 
typical way or in an erotic manner. I say that in a cabaret such as mine, I had to 
dance to the rhythm of music. It is not true that I lay on the floor and was striking 
it with my body. It is true that people did gather round the floor. It is not true 
that I was striking my breasts in a violent manner. It is not true that I inserted my 
nipples in the mouth of the customers and or I pushed them with breasts or hips. It 
is true that when I came on the floor I removed my top gown. It is not true that 
I removed my brassiere. It is not true that subsequently I put on another gown which 
. was open in front and which showed my breasts. It is not true that I blew smoke on 
customers and played with their hair. It is not true that some persons in the audience 
were annoyed. It is not true that nobody clapped at the show. There was great 
applause.” 


She filed a written statement reiterating what she stated in her statement un- 
der s. 342. She submitted further: 

“I was giving the performance of a western dance known as ‘Solo’ which is a well 
known performance and during the same dance I had to bend so low as to be near 
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the ground and rise up again to the tume. I deny having rolled on the ground naked 
and taken out my brassiere at that time. It is clear that the witnesses have not 
understood the same as is evident from the statement of Khanna. I say that my per- 
formance is very much liked and there are many who come repeatedly for the show. 
On the day in question also my performance was very much appreciated by the audi- 
ence who applauded me throughout the show by way of appreciation. There was none 
in the audience who left in the middle and everyone including the ladies sat through- 
out the show. I have been giving these performances since last three years at various 
places and am appreciated. 

Assuming for the sake of argument that I did what the witnesses say, I submit that 
the performance may not be called obscene so as to deprave and corrupt minds of those 
who attended the same. They were all adults between 25 and 50. They were mostly 
educated and widely travelled and decent people of the Society. There is hardly any 
question of corrupting or depraving the minds of such people who come with zest and 
liking. The question of obscenity, I submit, of a particular thing may be considered not 
in abstract and in relation to those who had not gone. The same may be considered in 
relation! to those who had assembled there’ for the close doors performance though it 
was a public place. I submit that the performance in relation to such elite persons who 
are mature and culturally developed cannot be called depraving, corrupting and much 
less annoying. 

I submit that I am innocent and pray that I should be acquitted.” 


The three other accused also admitted the performance of the show of accused 
No. 1 but denied the allegations of obscenity and annoyance. 
In my view, the prosecution under s. 294 was manifestly unsustainable in 

the facts and circumstances of the case. Section 294 runs as follows: 

“Whoever, to the annoyance of others, 

(a) does any obscene act in any public place, or 

(b) sings, recites or utters any obscene songs, ballad or words, in or near any 
public place, 
shall be punished with imprisonment of either description for a term which may extend 
to three months, or with fine, or with both.” 


This section, like all other sections in the Indian Penal Code, must be read 
subject, inter alia, to the general exceptions in ss. 87 and 88: 

Section 87: 

“Nothing which is not intended to cause death, or grievous hurt, and which is not 
known by the doer to be likely to cause death or grievous hurt, is an offence by reason 
of any harm which it may cause, or be intended by the doer to cause, to any person, 
above eighteen years of age, who has given consent, whether express or implied, to 
suffer that harm; or by reason of any harm which it may be known by the doer to 
be likely to cause to any stich person who has consented to take the risk of that harm.” 


It is well known that any person above eighteen who enters a hotel where a 
cabaret show is on the floor, must have so entered either to enjoy the show or 
to run the tempting risk of the harm of annoyance, if he so feels, as a result 
of the obscene acts and sounds normally making up such a cabaret show. ‘It is 
not suggested in this case that any of the customers was below eighteen. 
Having once entered the floor of the hotel he must know that he will be com- 
pelled to run the risk of the alleged harm by way of mental annoyance, if any. 
Any reasonable and prudent person with average common sense knows or ought 
to know before entering a hotel like Blue Nile, where cabaret shows are run, 
that the cabaret artistes, whether male or female or both, are bound to show 
acts and make sounds accompanied by cabaret music, sexual or erotic gestures 
and revelation and play of parts of male or human bodies normally not ex- 
posed to public view on account of modesty or current fashions in society. Any 
person who desires to avoid the alleged mental harm of annoyance or psycho- 
logical shocks on seeing what to some may be secret, sacred or profane parts 
of the male or female body is at perfect liberty not to go to such hotels or buy 
tickets for such obscene or annoying shows. 
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Moreover, the cabaret shows are usually done for the exclusive benefit of 
the special customers paying for the show in a hotel like Blue Nile. Even 
s. 88 will, therefore, apply to such a show. Section 88 runs as follows: 

“Nothing, which is not intended to cause death, is an offence by reason of any 
harm which it may cause, or be intended by the doer to cause, or be known by the 
doer to be likely to cause, to any person for whose benefit it is done in good faith, 
and who has given a consent, whether express or implied, to suffer that harm, or to 
take the risk of that harm,” 


Any customer who goes to a hotel where cabaret show is run has impliedly 
given his’ consent to take the risk of the mental harm, if any, of being annoyed 
by the obscene sounds and dances which the cabaret performer may give. The 
maxim volenti non fit injuria must apply to the annoyance, if any. Thus, 
even assuming that some members of the audience were annoyed by the ob- 
seenities alleged to have been performed and uttered by accused No. 1, such 
obscenities and annoyance, if any, would fall within the ambit of ss. 87 and 88. 
On this ground alone, the order of acquittal deserves to be sustained. 

The learned Magistrate, however, acquitted the accused on the ground that 
the prosecution failed to prove beyond reasonable doubt that what accused 
No. 1 did was obscene or caused annoyance to anyone. He even went to the 
extent of holding as follows: 

“Dancing without brassiere cannot be considered as obscene, because a lady’s breast 
is held to be a thing of beauty from times immemorial. The point that one has to re- 
member is whether this was done to such an extent as to appeal to the carnal side of 
human nature or had that tendency. It evoked nothing in Kothari except interest. 
Khanna wanted to gain knowledge. Patil has not stated that he was annoyed.” 


The learned Magistrate applied the tests of obscenity laid down by the 
Supreme Court in the case of a book, Lady Chatterley’s Lover in Udeshs v. State! 
and other English cases and observed that the test of obscenity was flexible, 
because society can never be static. I do not think that such tests applicable 
to books which may fall into anybody’s hand can be applied to cabaret shows 
in costly hotels attended by paying adults. He made several other remarks 
about obscenity and about the cabaret dances which go rather beyond limits 
of relevancy. 

He held that the prosecution failed to prove that there was any annoyance 
to any one observing as follows: 

“Unless annoyance is caused, the cabarets performed by Christine and Temiko and 
the various acts alleged to have been made by them will not attract the provisions of 
section 294 of the Indian Penal Code and hence, unless there is annoyance, all their 
action will not be punishable. As far as annoyance is concerned, there must be de- 
finite and convincing person or persons in general, All those who left either during 
Christine’s cabaret or immediately after that have not been examined. It was pitch dark 
and as such it was impossible to read the expressions on their faces. Witness Khanna 
who,is a car-dealer is not an expert on reading faces or expressions and as such his 
evidence is not that of an expert. As I have observed already Khanna gained know- 
ledge while Kothari was interested. The word ‘‘annoyed’ introduced in Kothari’s evi- 
dence is not his own expression. S. L Patil is completely silent with regard to annoy- 
ance. He only stated that they saw the performances and after that they decided to 
take the accused and to file a case against them. S.G.S.L Desai is the only one who 
says that he was annoyed. Unfortunately, for him he has stated that he was annoyed 
because the act appeared to be obscene.” 


In view of these conclusions, the learned Magistrate acquitted all the accused. 

The said reasons, findings and the order of acquittal are challenged by the 
State. It is contended that the learned Magistrate adopted wrong tests to 
determine obscenity in cabaret shows; and notwithstanding the evidence led 
by the prosecution which conclusively established the obscene acts committed 


1 [1965]1S.C.R. 65, s.c. 67 Bom. L.R. 506. 
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by accused No. 1 in the course of the cabaret show, he wrongly held that there 
was no obscenity. It is urged that the reasons given by the learned Magis- 
trate are fantastic and perverse such as that because a lady’s breast is held to 
be a thing of beauty from times immemorial, dancing without brassiere can- 
not be considered as obscene. It is also contended that the movements 
and dances and other acts performed by accused No. 1 at the cabaret show 
were proved beyond reasonable doubt to be obscene and as they were done in 
the hotel which was a public place, it caused annoyance to persons who went 
away and also to the prosecution witness P.W.1 Guruprasad Khanna, the 
prosecution witness No. 3 Daulatrai Kothari, a tailor, who was asked by S.I. 
Patil to accompany him to the cabaret and P.W.4 S.G.S.I. Desai, who went 
to the Blue Nile Hotel on receiving information regarding the obscene cabaret 
shows being performed at the Hotel. 


So far as the reasons and the findings of the Magistrate regarding obscenity 
and annoyance are concerned, there is considerable force in the contentions 
made by Mr. Gambhirwala, the learned Assistant Government Pleader. The 
gestures, sounds and acts of accused No. 1 may have been considered as obscene 
by the audience. Many may have liked them because of the obscenity. Others 
may have besen annoyed for the very reason. Merely because the female 
breasts are things of beauty, it does not mean that they can be so dealt with 
by a female as to result in obscenity and annoyance to public. The offence, 
under s. 294 can be committed by showing and dallying with breasts to the 
annoyance of the public, if the publie or section thereof object. 


Dancing without brassiere may or may not be obscene according to the 
time, the place, the circumstances and the age, tastes and attitudes of the 
people before whom such a dance is performed. It cannot be said that in all 
places, at all times and in all circumstances it may not be obscene or it will 
not cause annoyance to people in a public place. I have even a grave doubt 
as to whether a hotel like Blue Nile can be considered to be such a public 
place as is meant in s. 294, when an admission fee is required to be paid for 
the cabaret show as was done by 8.G.8.I. Desai, in this case. It is admitted 
by Desai in his cross-examination and by P.W.5 Patil that they had also to 
take food in the hotel before the cabaret show could be attended. The star 
prosecution witness in this case, Guruprasad Khanna of Delhi, has stated that 
he paid Rs. 30 for witnessing the cabaret show. 


The hall where the cabaret show was to be held, was packed. There were 
_ about one hundred and fifty people to witness the show according to Khanna 
and §.G.8.I. Desai. S.G.S.I. Desai stated that they were of the ages bet- 
ween 25 to 50. Khanna stated that he had never been to any cabaret in 
Delhi. This was the first and last cabaret show in his life. It is difficult to 
believe this part of his story because he says that he has been knowing about 
cabaret shows for the last ten years and he takes food in different hotels at 
different times when he comes to Bombay. Whatever it may be, it cannot be 
said that a cabaret show in a place like the Hotel Blue Nile, where obscene 
acts are performed, by a cabaret dancer would annoy the audience when the 
audience has at no mean price chosen to attend the show. Accused No. 1 stated 
that the audience clapped and applauded her. 


As already stated above, I think that when an adult person pays and goes 
to attend such a show, he runs the risk of being annoyed by the obscenity or 
being entertained by the very obscenities according to his taste. Some per- 
sons so going may be disappointed with the absence of obscenities. Even as- 
suming that a hotel, where anybody can buy tickets or seats, is considered to 
be a public place, it cannot, therefore, be said that the obscenity and annoy- 
ance which are punishable under s. 294 of the Indian Penal Code, are caused 
without the consent express or implied of the adult persons in the andience 
attending such cabardét shows on the floor of the hotel. 
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As the accused in this case are unrepresented, Mr. Gambhirwala, the learned 
Assistant Government Pleader, very fairly brought to my notice an unre- 
ported judgment of my learned brother Mr. Justice Rege, The State of Maha- 
rashira v. Gwendalina altas Olive Maicland,* in which a cabaret artiste by name 
Gwendalina was acquitted of a charge under s. 294 of the Indian Penal Code. 
The cabaret show in that case was on the ground floor of Dhanraj Mahal, at 
Apollo Bunder Road, Colaba, Bombay, called Kokwah Restaurant, run under 
the trade name of Mandarin. Gwendalina was the main cabaret dancer on 
the night of November 30, 1970. 

She came down from the upper floor to the dancing floor. At that time she 
was smoking a cigarette. She was then wearing d half nicker, a blouse with 
half sleeves and over it there was a covering which was transparent. She 
removed her outer costume and kept it on the dancing floor. She then moved 
round the tables and went to the customers throwing smoke on their faces. 
Then she started dancing and suddenly she put her leg on a customer’s 
shoulder and asked him to remove the stocking. The customer did it. Then 
she went to another customer who was a foreigner and asked him to remove 
the other stocking, which he did. Again she started dancing and removed her 
short pant. Inside the short pant there was an under-pant. That half-pant 
was also removed. She then went to another customer and asked him to re- 
move the buttons of her blouse, which he did. Thereafter she removed her 
blouse. Inside the blouse there was her brassiere. Then she continued to 
dance and removed her under-pant. Underneath the under-pant there was a 
piece of apparel and she continued to dance with that apparel. She went to 
one of the customers and removed his spectacles and inserted them in her 
under-wear and then took them out from the other side. While she was danc- 
ing, she removed her brassiere and she pressed both her hands on her breasts 
and started shaking them and, while shaking, she approached the customers. 
The orchestra played a particular tune of the blowing of the horn while she 
was shaking and pressing her breasts. The dance was continued in this way. 

After referring to s> 294 of the Indian Penal Code, Rege J. observed: 


“,.Looking to the wording of the section, therefore, the question as to an act 
being to the annoyance of the others cannot be considered objectively without refer- 
ence to the persons actually witnessing the act. It cannot be the intention of the Legis- 
lature that even if a particular obscene act done in a public place is enjoyed by all 
those witnessing the same without in any way getting annoyed thereby, it can still be 
considered to be an offence under the section if, looking at it objectively, the Court 
finds that it could have annoyed: others who were not actually present to witness the 
said act. In my view, the wording of section 294 does not admit of any such a wide 
interpretation. The Court will have to find out from the evidence whether any person 
at a given time witnessing a particular obscene act was actually annoyed or not.” 


The learned Judge then examined the evidence of the three witnesses in that 
case, and found that there was no evidence of any annoyance caused to any 
of them and all the witnesses had enjoyed the cabaret show. 

The question as to whether, in principle, an adult person who buys a seat 
at a table in a hotel like Blue Nile, knowing that there is a cabaret show and 
watches the cabaret show, can complain of an offence under s. 294 was not 
raised in that case. In my judgment, however, for the reasons stated already 
such a person can never complain in a criminal Court of annoyance. Cabaret 
or Similar strip-tease dances are known and done in many big cities all over 
the world. They are advertised in the newspapers. The hotels try to whet 
public appetites by salacious advertising in their show-cases. A person who 
enters such a hotel to attend such show, runs the risk of both enjoyment or 
annoyance according to his own nature and the nature of the cabaret shows. 
A wise and prudent person who does not like to be annoyed with such dances 
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never goes to such places and even if by chance he goes he leaves it as soon 
as he will. I do not think that as long as the cabaret shows are permitted in 
such hotels, it is open to persons attending such shows by paying for them 
to complain of annoyance in a Court of law under s. 294 of the Indian Penal 
Code. The State also cannot prosecute under that section the cabaret artistes 
taking part in the cabaret show for the benefit of the adult audience who 
attend such cabaret shows. 

It may be a different matter if the places are public places to which any- 
body can go at any time without paying anything. It may be an offence if 
such cabaret shows are performed in the presence of persons below eighteen. 
It may also be a different matter if such cabaret shows are displayed on the 
screen in a cinema house where people do not necessarily know that there is 
a cabaret show in the cinema. But where in a posh hotel like Blue Nile cabaret 
show is prominently advertised and the adult persons who want to attend it 
have to book often in advance their seats by paying some amount and they 
have to further take some excessively priced drinks and eatables and attend 
those shows for nearly two hours with hundreds of men and women, who patro- 
nise such shows, I do not think that it would be possible to convict an artiste 
taking part in such a cabaret show merely because some people not attending 
such shows, perhaps rightly, equate cabaret shows with pornographic filth and 
obscenity which deserve to be removed from the market-place in posh hotels 
or because some of the members of the audience feel annoyed at seeing the 
exhibition or dallying of some parts of the female body, though such acts 
accompanied with sounds are normally expected by the spectators patronis- 
ing a cabaret show. 

If the State wants to prohibit such cabaret shows as wrongful exploitation 
of sex or as socially harmful, or indecent, it will have to enact some special 
legislation. But, in the absence of such special law, where cabaret shows are 
held on the floors of hotels like Blue Nile to which adult people are admitted 
on payment, I do not think that the prosecution can contend or prove that 
such cabaret shows come within the purview of s. 294 of the Indian Penal 
oe having regard to the provisions of ss. 87 and 88 of the Indian Penal 

ode. 

It is true that the learned Magistrate has said that nothing that was done 
in the present case was obscene or annoyed any of the members of the audi- 
ence. Once such members attended the cabaret show arranged by the hotel, 
I do not think that any member of the audience can make a grievance of the 
fact before a Court that some thing that was said or uttered or done by the 
artiste was obscene or indecent or immoral or annoyed him or her for some 
reasons. The learned Magistrate is certainly wrong when he says that danc- 
ing without brassiere cannot be considered as obscene because a lady’s breast 
is held to be a thing of beauty from time immemorial. Civilised people every- 
where consider it obscene, immodest, indecent and even immoral in certain 
circumstances to expose or display the breasts, just as it is common know- 
ledge that in many big cities in many civilised countries people who go to 
cabaret shows in hotels or places to which admission is paid for expect breasts 
and other parts of the female body to be shown fully or partially or sugges- 
tively or played with to make the cabaret show really thrilling and success- 
ful. What is good and pleasing to an audience in a cabaret show on the floor 
of such a hotel, to which admission, has to be bought at considerable price, may 
not be good in a small town hotel or even in a public place like Chowpatty or 
Azad Maidan in Bombay. 

For these reasons, though I do not agree with the reasons given by the learn- 
ed Magistrate, I confirm the order of acquittal on the ground that the prose- 
cution in this case was legally not maintainable and dismiss the appeal. Bail 


bonds are cancelled, 
Appeal dismissed. 


B .b,R—1! 5. 
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APPELLATE CIVIL. 


Before Mr. Justice Deshmukh and Mr. Justice Shah. 


KASHINATH RAMJI SHIRSAT v. STATE OF MAHARASHTRA." 


Maharashtra Agricultural Lands (Ceiling on Holdings) Act (Mah. XXVII of 1961), Secs. 45, 
2(11), 2(22), 10, 12—Revisional jurisdiction under s. 45(2), scope of—Return filed by 
petitioner not showing his two sons and their holdings before Deputy Collector— 
Partition hit by s. 10(1)—Commissioner proceeding under s. 45 (2) Unearthing of 
illegalities for purpose of giving effect to object of Act, whether permissible. 

In order to find out the real scope of the inquiry by the revisional Authority under 
s. 45(2) of the Maharashtra Agricultural Lands (Ceiling on Holdings) Act, 1961 the 
powers under s. 45(2) has to be read in the context of the Act in which it appears, 
the object of that Act and the functions that revenue officers, either original or re- 
visional, have to perform. The Act is a piece of social legislation, its object being 
on one hand to limit or put a ceiling upon the holding of each individual and 
family and, on the other, to take over the surplus lands for purposes of distribution 
amongst the landless people as per the provisions of the Act. 

Considered in this background, where the decision of the Deputy Collector is 
arrived at, while dealing with the return filed by the petitioner, without taking 
cognisance of transfers or partitions made after August 4, 1959 between the father 
and the son which are clearly hit by the provisions of s. 10(1) of the Act and the 
Commissioner collects facts to find out the nature of the illegality committed, it 
cannot be said that the Commissioner thereby over-steps the revisional jurisdiction 
vested in him under s. 45(2) of the Act or usurps the jurisdiction of the appellate 
Court. The revisional powers under s. 45(2) of the Act are meant to unearth Ille- 
galities, e.g. the party either concealing or otherwise escaping a proper declara- 
tion, by which the object of the Act is frustrated. To come to a conclusion that 
certain land is excluded because of certain illegal act done is not to give a finding 
of fact but to declare an illegality. To collect fact or evidence, in order to examine 
the error of law, does not amount to exceeding powers of revision under s. 45(2) of 
the Act, 

Parshuram Dashrath Badhe v. The State of Maharashtra,! distinguished. 


Dr. B.R. Naik, for the petitioner. 
M. R. Kotwal, for the State. 


DESHMUKH J. This is a writ petition against the order of the Commissioner, 
Poona Division, Poona, revising the order of the District Deputy Collector, 
Rahuri Division, Ahmednagar, in a suo motu proceeding under s. 45(2) of the 
Maharashtra Agricultural Lands (Ceiling on Holdings) Act, 1961 (herein- 
after referred to as the ‘Ceiling Act’). 

The brief facts are that the petitioner Kashinath is the father having three 
sons, viz. Karbhari, Changdeo and Sudhakar. Under the provisions of s. 12 
of the Ceiling Act, the petitioner submitted a return in time before the Dis- 
trict Deputy Collector, Rahuri Division. In that return he showed 24 acres 
and 28 gunthas of Jand, which was fully irrigated, as the only property which 
was in his possession and owned by him. He filed his return as the head of 
the joint Hindu family and mentioned seven persons as members of his family. 
They were himself, his two wives Gangubai and Subhadrabai, his son Sudhakar, 
his daughter-in-law Kalindi wife of Sudhakar, and his two grand children by 
Sudhakar, viz. Dilip and Subhash. 

On the basis of this return the District Deputy Collector found that the 
conversion value of 24 acres and 28 gunthas of the twelve months irrigated 
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land would be 144 acres and 28 gunthas in terms of dry crop area. Since the 
District Deputy Collector found that there were two additional members in 
the family in addition to the five members which artificially formed a family 
under the Ceiling Act, he declared the total permissible holding at 144 acres 
of dry crop land. The excess of 28 gunthas was less than a fragment and 
hence a declaration was made that this could be retained by the petitioner 
under s. 15(/)(@) of the Ceiling Act. Under the circumstances the final de- 
claration was that there was no surplus and the entire property could be 
retained by the petitioner. This declaration was made on April 15, 1964. 

The Commissioner, Poona Division, Poona, in a suo motu proceeding under 
s, 45(2) of the Ceiling Act reopened the matter on September 23, 1965, and 
issued show cause notices not only to the petitioner but also to his three sons 
Karbhari, Sudhakar and Changdeo. Sudhakar never appeared before the Com- 
missioner in spite of the service of notice. Changdeo and Karbhari appear- 
ed and produced some documents and also addressed arguments through coun- 
sel engaged by them. After hearing all the parties that appeared before the 
Commissioner, he came to the conclusion that Karbhari and Changdeo who 
posed to be the divided sons by partition of the original joint Hindu family 
have not shown that the partition has taken place before August 4, 1959. Even 
though there may be a partition after August 4, 1959 it was a transfer or 
partition within the meaning of cl. (a) of subs. (Z) of s. 10 of the Ceiling 
Act. Hence the Commissioner came to the conclusion that the Deputy Col- 
lector had fallen into an error or serious illegality and his decision also suffers 
from impropriety. The return filed by the petitioner Kashinath to that ex- 
tent was not only erroneous but smacked of an attempt to conceal the property 
from the Ceiling Act authorities. In view of this conclusion, the Commis- 
sioner inferred that the order passed by the Deputy Collector .was erroneous 
and illegal and declared that not only Kashinath and Sudhakar but the other 
two sons Karbhari and Changdeo and the members of their respective branches 
together formed a joint Hindu family of which Kashinath was the head. He 
also found that the family property which was shown to be separately in pos- 
session of Karbhari and Changdeo ought to have been added to the total pro- 
perty of the family and in that manner the holding of this family came to 148 
acres and 27 gunthas. In view of the increased number of members of the 
family, the Commissioner held that the family could retain with it 216 acres of 
dry crop land, which was the maximum permitted under the Act. As there was 
no evidence before him for the purpose of conversion of 148 acres and 27 
guuthas into dry crop land, he sent back the case to the District Deputy Col- 
leetor for declaration of surplus after conversion of 143 acres and 27 gunthas 
into dry crop land and deducting therefrom an area of 216 acres of dry crop 
for the family. He also directed that after the surplus was declared it should 
be delimited after giving the holders an opportunity to select the lands to 
be retained for the family. For the rest, the case should be dealt with under 
ss. 21(2), 21(4), 24 and 27 of the Ceiling Act. 

Aggrieved by this order, initially this writ petition was filed by Kashinath 
Ramji Shirsat alone. However, Kashinath along with his two sons Kar- 
bhari and Changdeo filed Civil Application No. 8218/69 for permission to 
join Karbhari and Changdeo as party-petitioners along with Kashinath, This 
application was given before the matter could be disposed of by us. We have 
therefore allowed this application and at the time we dispose of this petition, 
there are three petitioners before us Kashinath, being petitioner No. 1, and 
Karbhari and Changdeo, being petitioners Nos, 2 and 3 respectively. 

` Dr. Naik for the petitioners raised particularly two grounds of attack before 
us. According to him, the Commissioner, Poona Division, Poona, usurped 
jurisdiction under s. 45 (2), which was not vested in him, inasmuch as he should 
have considered and disposed of the revision application only on the basis of 
the evidence that was on the record or that was brought on the record by the 
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parties after notice from the Commissioner. He also argued that so far as 
the proceedings before the Deputy Collector were concerned, no question of 
partition was ever raised or involved. It would, therefore, be beyond the com- 
petence and jurisdiction of the Commissioner to consider the question of par- 
tition, which was an entirely new question raised and also give a finding against 
the parties which is nothing but a matter of pure appreciation of evidence. 
In both these respects he has over-stepped the revisional jurisdiction vested 
in him under s. 45(2). His second ground was that the Commissioner was 
in error in assuming that the holder’s son Sudhakar and his wife and children 
though members of the joint Hindu family could not own separate property. 
In respect of both these grounds he has referred to one judgment of the Divi- 
sion Bench of this Court on each of the grounds in support of the argument. 
We, however, find no substance in any of the arguments addressed to us. 


The first question raised before us is that the jurisdiction under,s. 45(2) 
of the Ceiling Act is a revisional jurisdiction of the State Government. It 
can be exercised suo motu by the Government or on an application of a party, 
if made to it. However, the jurisdiction is to be exercised by way of control 
over the proceedings under ss. 17 to 21 as also under s. 27 for the purpose of 
satisfying itself as to the legality or propriety of any inquiry or proceedings 
under those sections or of any order passed under s. 27. After such an exa- 
mination, the State Government may pass such order thereon as it deems fit, 
after giving the party a reasonable opportunity of being heard. Under 
sub-s. (3) it is permissible for the State Government to delegate these powers 
to the Commissioner, which has in fact been done, and these powers have 
been exercised in the present case by the Commissioner of Poona Division. 


Dr. Naik’s main attack is that question of partition between Kashinath on 
the one hand and his sons Karbhari and Changdeo on the other, never formed 
the subject-matter of the inquiry before the District Deputy Collector and 
therefore it was not open to the Commissioner to rake up this question and 
then to proceed to appreciate the evidence as if he were an appellate Court. 
He further urged that the Commissioner was bound to exercise his own re- 
visional jurisdiction only on the basis of the evidence which was on the record 
before the Deputy Collector and such additional evidence as may have been 
produced before him by the parties who have received notice from him. No 
other evidence can be taken into consideration. Even in the matter of appre- 
clating this evidence he was acting like an appellate Authority and not as a 
revisional Authority. For substantiating his argument that the Commissioner 
has to dispose of the petition only on the basis of the evidence already on 
record before him, he referred us to a Division Bench judgement delivered in 
Parshuram Dashrath Badhe v. The State of Maharashtra. It is true that a 
superficial reading of that judgment might create an impression that Dr. Naik 
can draw some support for the argument he is advancing before us. How- 
ever, we will at once point out that that judgment disposed of the writ peti- 
tions only on one point which the Division Bench felt was good enough to 
dispose of that group of petitions. On the peculiar facts and circumstances 
of that case, the Division Bench was of the opinion that the Commissioner 
took into account certain evidence which came into existence long after the 
death of the original petitioner, who submitted the return under s. 12, and 
whose return was already heard and disposed of by the District Deputy -Col- 
lector. Events occurring after his death and evidence coming into existence 
after. his death was reported by the Talathi to the Divisional Commissioner 
and he acted upon that evidence for the purpose of revising the entire deci- 
sion of the Deputy Collector. In the peculiar circumstances of that case it 
was held that that was an irregularity and the Commissioner should not have 
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acted in the manner in which he did. Since the Division Bench disposed of 
the main petition only on that pomt, some observations, incidentally made, 
do seem to create an impression that no additional evidence need be looked 
into. They are clearly obiter and they were not made with the intention of 
laying down the law on the subject. Since we find that that decision turned 
purely on the facts and circumstances of that case and does not seem to lay 
down any general law which should govern revision applications under 
s. 45(2), we do not think that the decision could help the present petitioner 
in any manner. 

Let us, therefore, examine the argument of Dr. Naik a little closer with a 
view to find out the nature of the revisional powers under s. 45 and the func- 
tion that is expected to be performed by the State Government or the Com- 
missioner acting under that section. 

The proceedings under the Ceiling Act normally originate as also terminate 
with the District Collector. The Ceiling Act envisages that the enquiry un- 
der the Act shall be made by the Collector but the Deputy Collector is autho- 
rised to perform those functions. The original return is filed before him and 
he is the only officer who collects information, examines returns and makes a 
declaration as required under s. 21. It is expected of an experienced revenue 
officer like the Deputy Collector that the least he will do is to collect all pos. 
sible information, about the family of the petitioner and the property owned 
by that family or the several members of that family in severalty. from the | 
village records. The object of the Ceiling Act is well known. Of all forms 
of property, land is the primary type of property and the most important. 
By the nature of things it is limited and cannot increase beyond a limit. It 
is, therefore, a policy of law that there should be, as far as possible, fair dis- 
tribution of the agricultural land. Any other type of property can be deve- 
loped and duplicated. Agricultural produce with modern mechanism can be 
expected to increase to a certain extent but land itself can never be increased 
beyond a limit. That being so, it is the object of this Act to limit or put a 
ceiling upon the holding of each individual and family and the surplus land 
should be taken over by the State for being distributed amongst the landless 
people as per the provisions of this Act. When this proposition is being con- 
sidered, it would be well to remember that what is known as land hunger is 
a Serious factor and those who own and possess agricultural land to-day have 
no desire to part with it easily or voluntarily. 

The inguiry under the Ceiling Act, therefore, would normally contemplate 
that the holder would find out ways and means to conceal the property with a 
view not to part with it, and the Revenue Officer of the rank of Deputy Col- 
lector is entrusted with a duty to investigate fairly and properly the real 
holding of the person concerned and declare the excess, if any, according to 
the faithful implementation of the Act. This being so, it is plain to us that 
the Legislature had in mind these circumstances when revisional powers were 
given to the State Government under s. 45. In view of the two factors which 
we have mentioned above, it may be that a party has succeeded, by playing a 
fraud upon the Revenue Officer, in concealing some property which should 
have been really declared as surplus. This would be one way in which the 
real surplus would not be made available for distribution. 

There is yet another way in which there is a possibility—though we would 
wish to assume that this would be a very negligible incident—of the real sur- 
plus not being declared either out of incompetent or negligent method of dis- 
posal by the Revenue Officer. In all these cases it is the desire of the Legis- 
lature that the State Government sua motu or upon an application hy some one 
call for record and proceedings, examine them and satisfy itself as to the 
legality or propriety. 

Having dealt broadly with the policy of the Act, let us now take one or 
two instances as to how a sort of tug of war might go on between the Revenue 
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Officer on the one hand and the holder of the land on the other. The Ceiling 
Act defines the expression ‘family’ as well as ‘person’ as follows: 


“2. (11) ‘family’ includes, a Hindu undivided family, and in the case of other persons, 
a group or unit the members of which by custom or usage, are joint in estate or posses- 
sion or residence;” 


“2. (22) ‘person’ includes a family;” 


Along with the two definitions above, we may look at the provisions of s. 12 
under which a return is to be submitted on or before a certain date as men- 
tioned therein. The responsibility of submitting this return is cast by this 
Act on dny ‘person’ who holds land in excess of Ceiling Act. The person 
therefore who should file a return would either be an individual or a group of 
individuals or persons as contemplated by the definition in s. 2(//). It is there- 
fore the permissible ceiling of such a ‘person’ which is to be determined. Along 
with it we may read the provisions of s. 10 which deal with the consequence 
of certain transfers and acquisitions of land. Sub-section (Z) of that section 
points out that if any person after the fourth day of August, 1959 but before 
the appointed day, transfers or partitions any land in anticipation of, or in 
order to avoid or defeat, the objects of this Act, or any land is transferred 
or partitioned in contravention of the provisions of sub-s. (8), then in cal- 
culating the ceiling area which that person is entitled to hold, the area so 
transferred or partitioned shall be taken into consideration, and land exceed- 
ing ‘the ceiling area so calculated shall be deemed to be in excess of the ceiling 
area for that holding, notwithstanding that the land remaining with him may 
not in fact be in excess of the ceiling area. There are many other provisions 
to which we shall not refer at the present because we are only trying to illus- 
trate how the parties might try to flout the provisions of the Act in order to 
retain the land and what vigilance is required to be shown by the Revenue 
Authorities in that behalf. 

In view of the above legal position let us assume that a Hindu father has 
partitioned away his two sons after August 4, 1959 but before the appointed 
day. Within the specified time after the appointed day, the father as a head 
of the family of the remaining members files a return in which he neither men- 
tions the fact of his sons having partitioned from him nor refers to the pro- 
perty at all in the possession of those sons. We may assume that these sepa- 
rate sons also give their separate returns within the time prescribed by the 
Ceiling Act. It may further be assumed that if the land shown by these three 
persons in their returns is separately examined without going beyond the re- 
turn, each one of them is having land which falls within the permissible ceil- 
ing area. If, however, all the lands shown by the three persons are put to- 
gether as belonging to the joint family, they exceed the ceiling area. In the 
circumstances stated above, what is the inquiry that the Deputy Collector 
is supposed to make? He must collect information from the village records 
primarily as to whether there has been any partition between these persons 
after August 4, 1959 and before the appointed day or thereafter. Assuming 
that for either of the reasons, which we have referred to above, he fails to 
have before him any evidence of that partition and therefore accepts the re- 
turns of these persons and makes a declaration in each of these cases that 
there is no excess which could go to the State for resumption, it may be that 
some well wisher in the village applies against these persons to the Commis- 
sioner and enlightens him‘ on the real state of affairs. It may also be that 
some revenue officer is transferred and the new officer posted gets an inkling 
of the situation and informs the Commissioner about it. In either of 
these cases the Commissioner must try to find out whether there is any truth 
in the information which he receives. He can do so by calling for the pro- 


’ ceedings and also take into consideration such additional information as is 


available to him. Of course the provisions of sub-s. (2) of s. 45 require that 
before coming to any final conclusion the Commissioner must give a notice to 
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the parties who are going to be affected and he must also give them a reason- 
able opportunity of being heard. 

What is reasonable opportunity of being heard is now a matter which has 
been very well-settled by series of judicial pronouncements. If the parties 
who are going to be affected by the proceedings which the Commissioner in- 
tends to take want to lead evidence, documentary or oral, the Commissioner 
must permit them to do so, otherwise he would not be giving them a reason- 
able hearing. In many cases, as in the present case, it may happen that 
persons like Karbhari and Changdeo who were given a notice by the Commis- 
sioner were not present before the Deputy Collector at all when the return filed 
by their father Kashinath was being heard and considered. They may, there- 
fore, have some case to urge and they may be inclined to support that case 
by leading further evidence. When they are permitted to do all this, then 
only it can be said that a reasonable opportunity is being given to them of 
being heard. When, however, such hearing is given and it becomes patent 
on the face of it that the original petitioner and the added parties who are 
given notice formed a joint Hindu family on August 4, 1959 and all the lands 
which were in their separate possession together formed joint Hindu family 
property. They have effected a partition or made some kind of partition 
like family arrangements which are all transfers or partitions after August 
4, 1959 and which are clearly hit by the provisions of s. 10(/). What is the 
effect of this disclosure of fact? It is apparent that the so-called partition 
or transfer is unlawful in the eyes of the Ceiling Act and to omit the other 
persons as well as their properties from consideration while dealing with the 
return of the original petitioner is equally unlawful. The decision of the 
Deputy Collector, in the circumstances on the face of them, suffers from an 
illegality. Needless to add that this would also be an impropriety in view 
of the policy and the object of the Ceiling Act. When such evidence is be- 
ing considered by the Commissioner and he comes to the conclusion that here 
are unlawful transactions which ought to have been ignored by the Deputy 
Collector, would it not be a misnomer to describe this phenomenon as mere 
appreciation of evidence not covered by the revisional powers of this Autho- 
rity? The Ceiling Act is a social legislation meant for doing justice to the 
landless persons whose hunger is to be partially satisfied by an honest and 
proper administration of that Act. The revision conceived of under s. 45 is 
to find out such illegalities and improprieties. To collect facts only to find 
out the nature of illegality committed, is not, according to us, usurping the 
jurisdiction of an appellate: Court which has normally to take the same or 
different view on facta by appreciating evidence. 

‘When we look at the Ceiling Act from this approach of detached point of 
view, we find that there could be only one kind of illegality that can escape 
the original processing and disposing of the return by the Deputy Collector, 
viz. that the party either by concealing or otherwise escapes a proper decia- 
ration of the excess over the permissible ceiling. The revisional powers under 
s. 45(2) are only meant to unearth all such illegalities by which the object of 
the Act is being frustrated. 

We might consider another illustration which also suggests to us from the 
facts of this case that the finding of the Deputy Collector is illegal, It was 
the plea of the father Kashinath that though his another son Karbhari is joint 
with him, an area of 4 acres 4 gunthas out of S. No. 94(3) was let out to 
Karbhari by him and that formed a separate holding of Karbhari. This is 
not a case of concealing any property but pleading that this area of 4 acres 
and 4 gunthas could form a separate property of Karbhari. Assuming this 
argument was accepted by the Deputy Collector, which in this case has not 
been so accepted, would it not be open to the Commissioner while exercising 
revisional powers to hold not by the process of appreciating the evidence but 
by the process of coming to a legal conclusion that this kind of finding is 
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wrong? The very nature of joint family property is such that every co-parce- 
ner owns every bit of it and no one can say until partition takes place that 
he is a separate holder of a particular piece of property. If Karbhari who 
is the owner of S. No. 94(3) can also become a tenant of the same and there- 
fore becomes a separate holder of the same property, it is clearly an illegality 
on the face of it, which is writ large in the conclusion of the Deputy Collector 
that Karbhari is a separate holder. 

We have generally indicated the nature of the disputes that might arise 
under the Ceiling Act and have also given a couple of illustrations to indicate 
the nature of inquiries that would be covered by the provisions of s. 45. The 
addition of the area to the return of an applicant can become possible only 
when he has attempted to save that land or condeal it by resorting to method 
which is unlawful and that is being discovered by the revisional Authority, 
To come to a conclusion that certain Jand is excluded because of certain illegal 
act done is not to give a finding of fact but to declare an illegality. This, 
according to us, is the general nature of inquiry that is not only permitted 
but must be conducted by the revisional Authority under sub-s. (2) of s. 45. 

Coming to the facts of this case, we find that there is hardly any reason to 
interfere with the conclusions reached by the Commissioner. The Commis- 
sioner decided to examine the proceedings on three different grounds. The 
first ground was that two pieces of land out of 8. No. 72 together measuring 
25 acres and 4 gunths stood in the name of Kashinath’s son Sudhakar 
but that land was not included in the return, though Sudhakar was shown 
as joint. The second ground was that some four pieces of land together mea- 
suring 25 acres and 4 gunthas were with petitioner No. 1 Kashinath all 
along, and under his cultivation. For some times he was a tenant thereof and 
thereafter he became the owner by purchase. These lands have been excluded. 
The third ground was that his sons Karbhari and Changdeo were separate 
by partition after August 4, 1959 and that partition was required to be ignor- 
ed for the purpose of Ceiling Act. On all these three grounds the Commis- 
sioner came to the conclusion against petitioner No. 1 Kashinath ag well as 
his sons and made a declaration which we have indicated above. 

We will now consider whether there is any substance in Dr. Naik’s argu- 
ment that partition was never in issue before the Deputy Collector and that 
the Commissioner should not have considered the question of partition at all. 
When Kashinath gave a return and showed one son Sudhakar as joint, the 
minimum that the Deputy Collector should have enquired from Kashinath was 
whether he has any more sons. He would have then the information that 
Kashinath had other sons who had gone away from him by partition. The 
next question which would be most logical to ask would be about the date of 
partition. If that partition was discovered to be of a date after August 4, 
1959 it was for the Deputy Collector to issue notices to the other sons who 
had been partitioned after August 4, 1959, but whose partition was required 
to be ignored under the provisions of the Ceiling Act. The failure of the 
Deputy Collector to do this, amounts to a clear illegality and the rectification 
thereof by the Commissioner is to find that the proceedings conducted by the 
Deputy Collector suffer from a serious illegality which must be rectified by 
exercising powers of revision. 

We may now point out that not only the Commissioner issued notices to 
Karbhari and Changdeo but they appeared before him through a counsel, viz. 
Shri §.B. Gujrati. Kashinath was represented by Shri B.M. Korhalkar and 
Sudhakar, though served, was absent at the hearing. Now, the only notice 
which Karbhari and Changdeo were to answer was to point out how they got 
property which is in their separate name. The plea that was raised before 
the Commissioner by the father as well as the sons was that they have land 
in their separate name and they have become members in their own right of 
co-operative societies and share-holders of a sugar mill. To the main query 
to them that the property in their possession is a family property which has 
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come to them, there was no reply. If tbey got it by partition, no evidence 
was led to show when that partition took place. In the circumstances of the 
case the Commissioner came to the conclusion that here are sons who had ad- 
mittedly family properties with them and the date of partition is not being 
told nor does the revenue record indicate a particular date of partition. `The 
only legal inference to draw was that this was still the joint family property, 
which should have appeared in the return of the father Kashinath. In com- 
ing to this conclusion we think that the Commissioner did no violence to the 
principles of natural justice nor did he embark upon a mere factual inquiry. 
He was within his right under sub-s. (2) of s. 45 as he was curing a legal 
error committed by the District Deputy Collector. So far as the tenanted 
lands which had ultimately become of the ownership of Kashinath no ground 
has been taken up in this writ petition. 


So far as Sudhakar is concerned Dr. Naik argued that Sudhakar may be a 
member of the joint family and in that capacity shown in the return of the 
father. There is no prohibition in law for Sudhakar to own property sepa- 
rately. He drew support for this argument from Division Bench judgment 
of this Court in Madanlal Shankarlal v. The Siate? In that case the ques- 

, tion related to the return filed by the father who did not show the property 
separately owned by his sons in that return. When the Commissioner re- 
opened the proceedings on the ground that the property separately standing 
in the names of the sons ought to be clubbed together and directed accordingly, 
the sons as well as the father filed a writ petition in this Court. What was 
urged before the Division Bench was that the Commissioner fell into an error 
in merely relying upon the presumption of jointness under the Hindu law 
and coming to the conclusion that the property standing in the name of the 
sons ought to be clubbed together with the property standing in the name 
of the father. What was urged was that the sons had produced evidence and 
were willing to give further evidence that the properties standing in their 
names were separately owned by them in their own right and simply because 
they are agricultural lands, they need not be clubbed together along with 
the property of the family. What was strongly urged was that there is no 
prohibition to a member of a joint Hindu family to acquire property sepa- 
rately and hold it in his own right. Since the Commissioner concerned had 
merely acted upon the presumption of the Hindu law and had never taken 
into consideration the evidence, which was sought to be led by the sons, the 
, learned Judges came to the conclusion that that was a wrong decision. There 
is no prohibition in law to a member of the joint Hindu family from acquir- 
ing and owning property in his own right. Such acquisition does not auto- 
matically become joint Hindu family property simply because a co-Parcener is 
a member of the joint Hindu family. Having accepted this proposition to 
the limited extent, the learned Judges pointed out that it was necessary for 
the Commissioner to consider the evidence that was led before him and then 
come to the conclusion whether this was a separately earned property or it 
was still a further addition to the joint Hindu property. The’ learned Judges 
therefore allowed the writ petition, quashed the order of the learned Commis- 
sioner and remanded the proceedings back to the lower Authority for further , 
disposal according to law and in the light of the observations of the Court. 


We do not think either Sudhakar or his father can take advantage of the 
principle Jaid down in that ruling. It is true that two pieces of land out of 
S. No. 72 standing in the name of Sudhakar were not shown at all by Kashi- 
nath in his initial return under s. 12. To that extent Sudhakar’s possession 
was similar to that of Karbhari and Changdeo. The Deputy Collector there- 
fore had no occasion to consider whether the lands standing in the name of 
Sudhakar should also form part of the total holding of the family. That 
question was considered by the Commissioner for the first time but he had 
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issued notice to Sudhakar in that behalf. Karbhari and Changdeo tried to 
lead some evidence of they being ‘members of some co-operative societies or 
share-holders of some sugar factory. Sudhakar did not appear and never 
challenged the notice issued by the Commissioner. Since Sudhakar was already 
joint with his father an inference was drawn which was similar to the in- 
ference drawn against Karbhari and Changdeo. Even in this Court Sudha- 
kar has not appeared either as petitioner or respondent and though Kashinath 
has made an application that his two sons Karbhari and Changdeo be joined 
as party petitioners to this writ petition, he has not included the name of 
Sudhakar in this application. When the land standing in the name of Sudha- 
kar is being clubbed with the land standing in the name of Kashinath, it is 
true that Kashinath is also affected in an indirect manner. Kashinath then 
should have led evidence, though Sudhakar did not. In the face of this re- 
cord dnd the clear position of a joint Hindu family, if the Commissioner drew 
an inference against Sudhakar he was merely rectifying a legal error and not 
appreciating the evidence as such for the purpose of giving a finding of fact. 


Having thus considered both the points raised by Shri Naik, we are satisfied 
that the Commissioner has not committed any error or illegality and has not 
usurped any jurisdiction which was not vested in him by law. Simplest case 
conceivable under the Ceiling Act is whether a person filing return under s. 12 
conceals some property and does not show at all. If we assume that the Deputy 
Collector rightly or wrongly or even negligently does not make a closer scrutiny 
and accepts the return, is it to be supposed that no further investigation by 
any other Authority is permissible? Without investigating facts, which would 
show that there has been concealment of property which should have been 
shown in the return, no action seems to be possible by the Commissioner or the 
Government under s. 45(2). If in a case of above type, viz. of concealment, if 
it is to be assumed that no additional fact finding or collection of evidence is 
to be done at all by the revising Authority and that that Authority must 
decide only upon the record as it is, it would amount to giving premium to 
frauds. In fact in majority of cases, without additional information being 
available it will be impossible to locate illegalities in the proceedings of the 
Deputy Collectors. In order to examine the error of law, to collect facts or 
evidence does not amount to exceed the powers of revision under 8. 45(2). The 
powers under s. 45(2) have got to be read in the context of the Act in which 
that section appears, the object of that Act and the functions the revenue 
officers either original or revising ones have to perform. That, according to 
us, is the real scope of the inquiry by the revisional Authority under s. 45(2) 
of the Ceiling Act. Since the impugned order of the Commissioner does not 
seem to suffer from any of the errors of fact or law as indicated above, the 
petition fails and is dismissed with costs. Petition dismissed. 


CRIMINAL REVISION. 


Before Mr. Justice Shimpi. 


SYED ABBAS RAZAVI v. SMT. KANEEZE SAKINA.?* 


Criminal Procedure Code {V of 1898), Secs. 488, 489--Compromise arrived at between 
parties in application under s. 488—Application under s. 489 for revising such order, 
whether maintainable. 


Where in an application made under s. 488 of the Code of Criminal Procedure, 
1898, parties arrive at a compromise and that compromise is incorporated in the order 
of the Court, then only it amounts to an order under s. 488 of the Code. It is only 
on the existence of such an order under s. 488, that the Magistrate gets jurisdiction 
to revise it on evidence under s. 489 of the Code. 


+*Decided, August 1, 1974. Criminal Revision Application No. 752 of 1978. 
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Where, therefore, an order passed by the: High Court was not an order passed 
under s. 488 of the Code of Criminal Procedure, 1898 as such, but was simply an 
agreement arrived at between the parties, it was held that no application for en- 
hancement of maintenance amount lay from such an order under s. 489 of the Code. 

Debjani v. Rasik Lal! relied on. 

P. Madhavan v. Munir Begum,2 Colbert v. Colbert and Sham Singh v. Mt. Hakam 

Devi, referred to. 


8. C. Chagla with O. G. Deshmukh, for the petitioner-husband. 
V.V. Kamat, for the opponent-wite. 
M. A. Garud, Honorary Assistant Government Pleader, for the State. 


Soiupr J. The petitioner-husband was the respondent in a criminal case, 
filed by opponent No. 1 in the Court of the Presidency Magistrate, 25th Court, 
Mazgaon, Bombay, under s. 488 of the Code of Criminal Procedure for obtain- 
ing an enhancement of maintenance of Rs. 100 per month already granted in 
Criminal Revision Application No. 297 of 1967 in which the petitioner had 
raised an objection that such a petition was not maintainable and the learned 
Presidency Magistrate, 25th Court, Mazgaon, Bombay, was pleased to negative 
that contention. Aggrieved by that order, the present petition has been filed. 


The facts in brief are as under :— 

Smt. Kaneeze Sakina had filed a maintenance application under s. 488 of the 
Code of Criminal Procedure on March 2, 1966 against the present petitioner who 
was her husband in that case, alleging that she was married with the present 
petitioner on September 15, 1962, and during the valid marriage wedlock she 
conceived and delivered a son from the present petitioner on April 22, 1965, 
who was named as Alamdar Hussein Razvi. It was alleged in that application 
that the present petitioner who was opponent in that case neglected her and 
was not providing for her maintenance as well as the maintenance of the minor 
child Alamdar. Various contentions were raised in that petition on behalf of 
the present petitioner who was the opponent husband. On appraisal of the 
evidence, the Presidency Magistrate came to the conclusion that Smt. Kaneeze 
was married to the present petitioner on September’ 15, 1962. However, at 
the time of her marriage Smt. Kaneeze had already a husband living who had 
not divorced her. In short, her first marriage was subsisting at the time when 
she married the present petitioner. The learned Magistrate in view of these 
findings, on principles of Mahomedan law came to the conclusion that the 
marriage between Smt. Kaneeze and the present petitioner who was the res- 
pondent, was void. He further held that the son Alamdar is presumed to be 
the legitimate son of Sayed Asgar Hussein the first husband. It appears that 
the Magistrate has given two contradictory findings as they apparently appear. 
In para. 19 of his judgment he has observed that Smt. Kaneeze after her 
marriage according to Islamic rites on September 15, 1962 with the present 
petitioner lived with him as husband and wife at Khandala as well as at Gore- 
gaon and the child Alamdar was conceived during that period, but, after the 
learned Magistrate came to the conclusion that the first marriage was subsist- 
ing and therefore the marriage of Kaneeze with the present petitioner was 
void according to the provisions of the Mahomedan law, he invoked, on the 
application of the present petitioner the respondent before him, the provisions 
enumerated under s. 112 of the Indian Evidence Act as regards the legitimacy 
of the child Alamdar which would go to show that child Alamdar was the legiti- 
mate son of Sayed Asgar Hussein, the first husband of Kaneeze. The learned 
Magistrate relying upon the provisions of s. 112, in para. 27 of his judgment held: 

“in an application under section 488 Cr. P. C. by a woman against her paramour 
for the maintenance of their alleged child, where the husband of the woman is living 
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and their marriage is not dissolved, the woman must prove the non-accese of the husband 
with her during the relevant period.” 


The learned Magistrate further observed in the same paragraph, 

“she has not led any evidence, much less to the satisfaction of the Court, that she 
had no such access to her first husband Sayed Asgar Hussein. Although therefore, 
she was living as husband and wife with the opponent and although her son Alamdar 
was born during that period of her stay with the opponent, it was for her to prove 
that she had no access to Sayed Asgar Hussein during that period so as to rebut the 
presumption of legitimacy arising under section 112 of the Evidence Act.” 


Thus the learned Magistrate held that Alamdar was also not proved to be the 
legitimate or illegitimate son of the present petitioner the original respondent. 

Agegrieved by this order, Smt. Kaneeze has filed a Revisional Petition chal- 
lenging these findings of the learned Magistrate, and it appears that during the 
pendency of that petition the parties arrived at a compromise, and the follow- 
ing order appears to have been passed in the Revision Application No. 297 of 
1967 pending before the High Court: 

“Tt is agreed between the applicant and opponent No. 1 that without prejudice tò ' 
contention and without admitting any allegation made by the other side opponent No. 1 
shall pay Rs. 100 per month as maintenance of the minor child Alamdar. The payment 
to be made as from the date of the application in this Court, i.e, March 1967. Money 
to be paid to applicant Kaneez. The arrears to be paid on or before 3lst March 1968. 
Upon this being done the applicant does not press rest of her claim. Rule discharged.” 


The present petitioner went on paying the amount of maintenance at the rate 
of Rs. 100 per month to Smt. Kaneeze for the maintenance of the minor child 
Alamdar. As the prices of every material and article are rising from day to 
day, Smt. Kaneeze found that the amount of maintenance given by the pre- 
sent petitioner for the maintenance of the minor child was insufficient. In 
that view she filed an application under s. 489 of the Code of Criminal Proce- 
dure to revise the original order purporting to be, according to her, under 
s. 488 of the Code of Criminal Procedure, granting maintenance at the rate of 
Rs. 100. She claimed the enhanced rate of maintenance at the rate of Rs. 200 
per month. The present petitioner who was the respondent raised a prelimi- 
nary point of jurisdiction, and his contention in short was that there was no 
order passed under s. 488 of the Criminal Procedure Code which would en- 
able Smt. Kaneeze to file a petition under s. 489, Criminal Procedure Code for 
enhancement of the maintenance amount. It was contended, as it is con- 
tended before me, that the order of the High Court passed in the Criminal 
Revision Application is not an order passed under s. 488 of the Criminal Pro- 
cedure Code, but it is simply an agreement arrived at between the parties, and 
emphasis was laid on the following portion of the order before the trial Court 
as well as before me: 

“Upon this being done the applicant does not claim the rest of her claim. Rule 
discharged.” 
The learned Magistrate on hearing the advocates of both the sides, held that 
the High Court’s order reproduced above clearly showed that the High 
Court did not go into the merits of the order passed by the Presidency Magist- 
rate. However, the learned Magistrate observed, ‘‘admittedly the order which 
was passed by the High Court is passed under Section 488 of the Criminal 
Procedure Code.’’ Shri Chagla, who has appeared before me on behalf of the 
petitioner, submitted that the learned Magistrate’s assumption that it was an 
admitted fact that the order was passed under s. 488, is not a correct appre- 
ciation of the submissions advanced on behalf of the respondent because the 
respondent, i.e., the present petitioner had contended before the Magistrate 
that the order passed by the High Court was not passed under s. 488, Criminal 
Procedure Code, but it was simply an agreement. The learned Magistrate 
further observed “if so the finding given by the learned Magistrate regarding 
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the paternity of the child will have to be held as set aside by the High Court.’’ 
With respect to him, one fails to understand from where he carved out this 
inference, because even if a compromise has taken place that compromise is 
without prejudice to the contentions of the parties and without admitting any 
allegations made by each other. The learned Magistrate held that the order 
passed by the High Court was an order under s. 488, Criminal Procedure Code 
and, therefore, he had every right to revise it on evidence under s. 489 of the 
Code of Criminal Procedure. Therefore, he ordered the application to be set 
aside. Feeling aggrieved, the present petitioner has preferred this petition. 

The short question for consideration would be, whether the order reprodu- 
ced by me in the earlier part of the revisional order is an order passed by the 
High Court under s. 488. It is not disputed before me that the Magistrate 
will have the jurisdiction to consider an application under s. 489 provided 
there is an earlier order passed by the Magistrate under s. 488. Section 488, 
Criminal Procedure Code gives right to the Magistrate to award monthly al- 
Jowance for the maintenance of a wife or a child whether the child is legiti- 
mate or illegitimate on proof of neglect or refusal to maintain the wife or 
legitimate or illegitimate child by the opponent. Sub-section (3) relates to en- 
forcement of the order. If there is an order passed under s. 488, Criminal 
Procedure Code, then if the person ordered to pay the maintenance fails, with- 
out sufficient cause, to comply with the order, the Magistrate may punish him 
for every breach of the order as laid down under sub-s. (3) of s. 488. Sub- 
section (6) of s. 488 lays down: 

“All evidence under this Chapter shall be taken in the presence of the husband 
or father, as the case may be, or, when his personal attendance is dispensed with, in 
the presence of his pleader, and shall be recorded in the manner prescribed in the 
case of summons-cases:” 


Sub-section (7) deals with the power of the Court to make such order as to 
costs as the Court thinks fit. Therefore, in the instant case what we have to 
find out is whether the High Court passed an order which has in law effect of an 
order under s. 488, Criminal Procedure Code. Shri Kamat who appears for 
the respondent-wife stated that he was representing Smt. Kaneeze, the 
respondent, and the minor child at the stage of the Revisional Appli- 
cation No. 297 of 1967 which was decided by Justice Wagle, and he sub- 
mits that reading the order passed by the High Court, it appears that it is 
not purely a compromise but it is an order under s. 488 of the Code of Crimi- 
nal Procedure. It is true that the petitioner has raised a technical objection. 
The facts show that upon the compromise having been entered into between 
the parties, the petitioner who was respondent, paid the amount of mainte- 
nance from the date of the application, i.e., March 1967, and I am told at the 
Bar by the advocate for the present petitioner that the petitioner was prepared 
to pay the amount of maintenance and was also ready to merease it to the 
extent of Rs. 125. However, that is not acceptable to the respondent Smt. 
Kaneeze who, without prejudice, claims at least Rs. 150, and it would have 
been better for the present petitioner to have paid the amount of Rs. 150 as 
maintenance amount as he was paying the amount of Rs. 100, instead of sit- 
ting tight on the legality by raising the contention. As the parties are not 
agreeable, I have to decide the contention as a pure question of law. Shri 
Chagla relied upon three authorities reported in P. Madhavan v. Munir 
Begum, Colbert v. Colbert and Sham Singh v. Mt. Hakam Deve. It is not 
necessary to refer to all the three authorities, but it would be sufficient to 
refer to the Lahore authority which is relied upon in the Calcutta case report- 
ed in Colbert v. Colbert, The head note of the Lahore authority runs thus: 

‘Where, in an application under S. 488, the parties arrive at a compromise, the 
proper course for the Court is to dismiss the application leaving the parties to enforce 
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the compromise in civil Courts. Such a compromise is a bar to an application under 
S. 489. An order of maintenance passed in accordance with a compromise cannot be 
enforced by a criminal Court,” 


However, the later trend, of deeisions of the other High Courts shows that 
even if the parties arrive at a compromise and if that compromise is incor- 
porated in the order by the Court, then alone it would amount to an order 
under s. 488, Criminal Procedure Code. Maintenance proceedings are civil 
proceedings though they are to be decided and dealt with by criminal Court 
because the idea behind it is to have a speedy remedy at the hands of the 
criminal Courts. Therefore, we have to find out whether by agreeing upon the 
compromise before the High Court the parties intended to arrive at only a 
compromise or whether the parties intended to have an order of the Court and 
the compromise incorporated in that order. In a later decision of the Calcutta 
High Court reported in Debjani v. Rasik Lal‘ it is observed as follows: 

“In proceedings under S. 488 where a petition of compromise fixing the maintenance 
allowarice is filed by both the parties the proper order to be passed by the Magistrate 
in such a case is, ‘Petition of compromise filed. Order in terms of compromise’ and not 
‘Case amicably settled. Petition of compromise filed. Rule discharged, ” 


This is a Division Bench judgment of the Calcutta High Court. The learned 
Chief Justice who has “pone for the Bench, has observed at pages 558 and 559 
as solews: 

...On 2rd February 1940, when the terms of settlement were put in and ordered 
to be filed, the Magistrate ought to have made an order to put the matter beyond doubt 
and he could have done so in these words: ‘Petition of compromise filed. Order in terms 
of compromise.” That would have meant that there was an order for the payment of 
the money in the terms of the petition of compromise. That would have put the matter 
beyond all question and such a course will be the proper procedure in future for a 
Magistrate to adopt in cases of this kind. Then it would be beyond all doubt that the 
provisions of S. 488 (3), Criminal P.C. could be invoked in order to secure the carrying 
out of what the parties had agreed to do.” 


I agree with the reasoning of this case and I find that the order passed in 
Revisional Application No. 297 of 1967 by Justice Wagle is not an order in- 
corporating the compromise in his order, but it appears to me a mere agree- 
ment arrived at between the parties. The application, as I have stated earlier, 
was filed in 1966. Therefore, the child, if he would have succeeded in the 
Revisional Application, would have obtained the order of maintenance from 
the date of maintenance application filed in the trial Court by his mother, and 
the findings of fact arrived at by the learned Magistrate have not been at all 
taken into consideration by the parties for arriving at a compromise because 
the compromise is arrived at without prejudice to their respective contentions 
and the maintenance amount is paid or accepted without admitting any alle- 
gation made by the other side, and upon this compromise the applicant Smt. 
Kaneeze before the High Court did not press the Revisional Application. 
Therefore, rule was discharged. I, therefore, find that the order passed in 
the Revision Application No. 297 of 1967 cannot be considered as an order 
passed under s. 488, Criminal Procedure Code relying upon the Calcutta au- 
thority reproduced by me above. In that view of the matter, I accept the 
contention of the present petitioner that the application filed by Smt. Kaneeze 
under s. 489 of the Criminal Procedure Code and pending before the Presi- 
dency Magistrate, 25th Court, Mazgaon, Bombay, is not maintainable because 
it seeks to revise an order which has not been passed under s. 488 of the Code 
of Criminal Procedure. Rule is, therefore, made absolute with no order as to 


costs, Rule made absolute. 
4 [1941] A.LR. Cal. 558, 
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Before Mr. Justice Joshi. 
MARTAND RAMCHANDRA POTDAR 


v. i 
DATTATRAYA. RAMCHANDRA POTDAR.? 


Civil Procedure Code (V of 1908), Secs. 144, 151, O. XXI, R. 11—Restitution, right to 
claim, on reversal of decree—Court whether possesses inherent power to grant resti- 
tution—Application under s. 144, Civil Procedure Code, whether can be treated as 
application for execution of decree—Particulars under O. XXI, R. 11, whether neces- 
sary when application for restitution treated as execution proceeding. 


The plaintiff (appellant) brought a civil suit against his brother, the defendant 
(respondent), for a declaration that the clinic run by them was a joint concern, that 
accounts be taken and that the defendant be restrained from carrying on the pro- 
fession in the firm name and also moved the Court for an ad interim injunction 
restraining the defendant from obstructing him in entering and conducting the clinic. 
On the date of the hearing, on the strength of consent terms between the parties, 
the trial Judge vacated the interim injunction but directed the defendant to pay 
to the plaintiff Rs. 100 per month till the disposal of the suit. The parties then 
proceeded to trial, and the trial Court, as regards interim rule regarding deposits 
which were withdrawn by the plaintiff, maintained status quo and added the fol- 
lowing clause in the decree: “No order as to the amount deposited in Court by 
the defendant.” In the appeal filed by the defendant the Assistant Judge on the 
point of deposit made the following order: “The amount deposited by the defen- 
dant in Court will be refunded to him.” The defendant, thereafter, made an appli- 
cation under s. 144, Code of Civil Procedure, 1908, for restitution which was grant- 
ed by the Civil Judge. On appeal by the original plaintiff, it was held by the 
District Judge that the question of restitution did not arise as there had been no 
decree which was either varied or altered within the meaning of s. 144 of the Code. 

, The District Judge, however, held that these proceedings could be treated as exe- 
cution proceedings and he, therefore, dismissed the appeal. The original plaintiff 
came in second appeal to the High Court. 

Held, (1) that reading both the decrees it was clear that whereas the lower Court 
allowed the amount to be retained by the plaintiff-appellant, the appellate Court 
directed him to refund the same; 


(2) that, as such, it followed that the lower Court’s order had been varied or 
reversed to that extent by the appellate Court within the meaning of s. 144 of the 
Code of Civil Procedure and the application under that section would be tenable; and 


(3) that the right to claim restitution is founded on the reversal of a decree in 
appeal and the law imposes an obligation on the party to the suit who received 
the benefit of the erroneous decree to make restitution to the other party for what 
he has lost. 


Jai Behram v. Kedar Nath,! Bhagwant Singh v. Sri Kishen Das? and Binayak 
Swain v. Ramesh Chandra,3 referred to. 


Held further, that even assuming that an application under s. 144 may not lie, 
the Court possesses inherent power under s. 151 of the Code to order restitution. 
Manohar Lal v. Seth Hiralal,4 referred to, 


An application under s. 144 of the Code of Civil Procedure, 1908, can be treated 
as an application for execution of a decree. 


*Decided, January 19,1974. Second Ap- No. 197 of 1965(in Regular CivilSuit No, 302 
eal No. 187 of 1989, against the decision of of 1960). 
A. Athalye, District Judge, at Nasik, in 1 (1922) a pene L.R. 648,P.c., §.c.[1922] 
Civil Miscellaneous Appeal No. 80 of 1967, A.LR. P.C 
confirming the order passed oh 2 aa Ti T R. S.C. 136. 
Patankar, Joint Civil Judge, Junior Divi es 8 [1966] A.I.R. S.C. 948, 
at Nasik, in Miscellaneous Civil Application 4 [1962] A.I.R. S.C. 527. 
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Kurgodigouda v. Ningangouda, Hamidalli v. AhmedalliS Mahitibhai v. Manibhai! 
and Magbool Alam v. Khodaija,? referred to. 

It is only when regular execution proceedings are taken out that rule 11 of O.XXI 
will come into play and particulars specified therein are to be given. But when 
an application for restitution is treated as execution proceeding, as such an appli- 
cation does not prescribe any specific form, a prayer simpliciter for the recovery 
of the property lost to the applicant is an adequate compliance with the rule. 

Shakaramchand v, Ghelabha?? and Harakchand v. Khetdan,10 explained. ’ 


Tue facts are stated in the judgment. 


T. K. Verlekar, for the appellant. 
M., D. Gangakhedkar, for R. A. Jahagirdar, for the respondent. 


JOSHI J. This Second Appeal raises two important questions of law as to: 
whether on the facts and circumstances in this case an application for restitu- 
tion is tenable and if not, whether it could be treated as an application in 
execution; if so, whether such an application in the absence of mode of execu- 
tion being stated, could be valid. The facts giving rise to these points could 
be briefly stated thus. 

Dr. M.R. Potdar (the appellant), a dentist by profession, brought Civil | 
Suit No. 502 of 1960 against his elder brother Dr. D.R. Potdar, also a dentist 
by profession, for a declaration that the clinie run by them was a joint con- 
eern, that accounts be taken and that the defendant (respondent) be restrain- 
ed from carrying on the profession in the name and style of ‘‘D. R. Naik & 
Brothers”. The suit came to be instituted on October 5, 1960. On the very 
day the plaintiff moved the Court for an ad interim injunction restraining 
the defendant from obstructing him in entering and conducting the said clinic 
ron in Municipal House No. 40 of Nasik City. An ez parte rule was granted, 
but on the date fixed for the hearing of the application the parties arrived at 
certain terms and on the strength of the consent terms the learned trial Judge 
proceeded to vacate the interim injunction, but directed the defendant to pay 
to the plaintiff Rs. 100 per month till the disposal of the suit. Certain other 
directions were given which are not relevant. This order came to be passed 
on February 22, 1961. The parties then proceeded to trial and the learned 
Judge who heard the suit finally allowed only one prayer restraining the de- 
fendant from preventing the plaintiff in taking part and conducting the clinic 
in dispute, but rejected the rest of the claim. However on the interim rule 
which directed the defendant to make certain deposits and which were with- 
drawn, he intended to maintain the status quo by adding the last clause in 
the decree which reads thus: ‘‘No order as to the amount deposited in Court 
by the defendant,’ 

The defendant preferred Regular Civil Appeal No. 493 of 1962 impugning 
the entire decree. The learned Assistant Judge, who heard the appeal, allowed 
it partially and modified the trial Court’s decree on February 5, 1965. He 
declared that the joint business carried on by the plaintiff and the defendant 
in the name of ‘‘ Dattatraya Ramchandra and Bros.’’ had come to an end with 
effect from September 22, 1960. It is needless to detail out the other clauses, 
but on the point of the deposits made the effective order was: ‘‘The amount 
deposited by the defendant in Court will be refunded to him.” 

After the decree was modified and virtually reversed on the point of deposits 
made by the defendant pursuant to the interim order, the defendant made an 
application being Miscellaneous Application No. 197 of 1965 in the Court of 
the Civil Judge, Senior Division, Nasik, under s. 144 of the Civil Procedure 

8 (1917)1.L.R.41 Bom. 625,8.c.19 Bom. 7 [1965] A.L.R.S.C.1477. 

L.R. 688. 8 {1886j A.L.R. S.C. 1194. 


6 (1920) 28 Bom. L.R. 480, s.c. [1921] 9 (1898)1.L.R.19 Bom. 84. 
A.LR. Bom. 67, 10 [1959] A.LR. Raj. 107. 
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Code for restitution. On setting out the above undisputed facts he prayed 
for a direction to the plaintiff to produce the amount withdrawn by him, m 
Court, and for its recovery. He further pressed for interest thereon at 9 per 
cent. per annum from the date of default till the date of payment. This 
application was preferred on November 16, 1965. In answer to this applica- 
tion numerous contentions were raised by the original plaintiff (present appel- 
lant) by his written statement filed at exh. 27. 

Mr. Verlekar for the appellant did not reiterate them in extenso, but press- 
ed only three of the contentions viz. the application for restitution was not 
tenable; secondly, it could not be treated as an application for execution as 
has been done by the District Court in an appeal against the ‘trial Court’s 
order and thirdly, the amount was deposited for the maintenance of the appel- 
lant during the pendency of the proceedings; therefore, it cannot be claimed 
back. The learned trial Judge repelled thesa contentions and on holding that 
an application for restitution was the proper remedy, directed the appellant 
to pay to the respondent Rs. 2,200 with future interest at 6 per cent. per 
annum from February 5, 1965 till realisation and costs of the application. 
This order was made on March 10, 1967. Against this order the original plain-. 
tiff preferred Ciy! Appeal No. 30 of 1967. When the matter came up for 
» hearing before the learned District Judge, an exception was taken to the main- 
tainability of the application under s. 144 of the Civil Procedure Code, but 
when the learned advocate for the respondent found it difficult to sustain 
the order of thé trial Court on this ground, he seems to have urged in the 
alternative before the learned District Judge that this application could be 
treated as an application in execution; therefore, it came to be numbered as 
Civil Miscellaneous Appeal No. 30 of 1967. The learned District Judge was 
unable to share the views of the learned trial Judge that the application would 
lie under s. 144, Civil Procedure Code and in his opinion the question of re- 
stitution did not arise. He aecepted the contention raised for the appellant 
that there has been no decree which has been passed and which was either 
varied or altered within the meaning of s. 144 of the Civil Procedure Code. 
However, on repelling this principal contention he considered the alternative 
argument that these proceedings should be treated as execution proceedings. 
This argument prevailed with him and he proceeded to decide the matter on 
the footing that. it could be converted into execution proceedings. In doing 
so he overruled the technical objection raised for the appellant that the peti- 
tion was not given in the printed form nor did it comply with the provisions 
in rr. 11 to 14 of O. XXI which deals with the presentation of such execution 
petitions, the mode of relief ete. Ultimately he dismissed the appeal without 
any order as to costs but confirmed the trial Court’s order. However, he de- 
leted the direction granting interest at 6 per cent. per annum. Subject to . 
this modifieation the trial Court’s order was maintained although on different 
grounds. It is this order which has been made by the learned District Judge 
on July 10, 1968 that has been impugned before me. 

The first point raised by Mr. Verlekar for the appellant was that the applica- 
tion for restitution is not tenable as there was no deeree which has been passed 
and which has been varied by the learned Assistant Judge. In support of 
his submissions he further pointed out that although the decree of the lower 
Court was challenged before the learned Assistant Judge, no Court-fees on 
the amount of Rs. 2,200 which was admittedly withdrawn by the appellant, 
were paid, nor was that point argued and finally decided. It is only when 
the lower Court’s decree is varied or reversed by the appellate Court, an ap- 
plication for restitution would lie under s. 144, Civil Procedure Code. 

This argument does not appeal to me as the very reading of the orders pass- 
ed by the trial Court in the original suit and by the learned Assistant Judge in 
appeal against it, makes the point quite explicit. At the cost of repetition I 
may mention that the learned trial Judge made no order as to the amount 

BLR-~-16, 
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deposited in Court by the defendant (respondent). Virtually he allowed the - 
appellant to retain that amount which he had already withdrawn or in his- 
opinion he was entitled to it under some right or the other. But it is worthy 
to note that the order of the learned Assistant Judge in Civil Appeal No. 493 
of 1962 which questioned the correctness of this entire decree, has given a ° 
specific direction to the appellant asking him to refund the amount. The 
relevant portion may be reproduced at the cost of repetition. It runs thus: 
“The amount deposited by the Defendant in Ceurt will be refunded to him.” 


This decree has become conclusive and there is nothing on the record to show 
that it has been varied or set aside by any superior Court. Now the parties 
cannot go behind this decree and the appellant will have to submit to the com- 
mands of the learned Assistant Judge. A comparative reading of both these 
decrees would make it quite clear that the lower Court allowed this amount 
to be retained by the appellant ywhereas the appellate Court directed him to 
refund the same to the respondent. Therefore, it follows that the lower 
Court’s order has been varied or reversed to this extent by the appellate 
Court within the meaning of s. 144 and from this point of view the applica- 
tion under s. 144 would be tenable. I am unable to share the reasoning of the 
learned District Judge that there is mo decree which has been either varied 
or altered as a consequence of which the amounts paid have become liable to 
be restituted. 

In this context I may point out that the word ‘restitution’ used in s. 144 of 
the Civil Procedure Code connotes restoration to a party, on the variation or 
reversal of a decree, what has been lost to him in execution of the decree or 
directly in consequence of that decree, though not through proceedings under 
it. The right to claim restitution is founded on the reversal of a decree in 
appeal and the law imposeg an obligation on the party to the suit who received 
the benefit of the erroneous decree to make restitution to the other party for 
what he has lost. This right arises automatically on the reversal or modifica- 
tion and necessarily carries with it the right to restitution of all that has been 
done under the erroneous decree. Dealing with this question on first princi- 
ples it has been pointed out by their Lordships of the Privy Council in 
Ja Behram v. Kedar Nath, that it is the duty of the Court under s. 144 of. 
the Civil Procedure Code to place the parties in the position which they would 
have occupied but for such decree or such part thereof as has been varied or 
reversed. Nor indeed does this duty or jurisdiction arise merely under the 
said section. It is inherent in the general jurisdiction of the Court to 
act rightly and fairly according to the circumstances towards all parties in- 
volved. Qtoting from an earlier English case in Rodger v. The Comptoir 
D’Escompte de Parts? they pointed out (p. 475) : 

“one of the first and highest dutles of all Courts is to take care that the.act of the 
Court does no injury to any of the Sultors, and when the expression ‘the act of the 
Court’ is used, it does not mean merely the act of the Primary Court, or of any inter- 
mediate Court of appeal, but the act of the Court as a whole, from the lowest Court 
which entertains jurisdiction over the matter up to the highest Court which finally 
disposes of the case.” 


This principle has been followed in the case of Bhagwant Singh v. Sri Kishen 
Das? and Binayak Swain v. Ramesh Chandra*. The ratio of these authorities 
is that on the reversal of a judgment the law raises an obligation on the party 
to the record, who received the benefit of the erroneous judgment, to make 
restitution to the other party for what he had lost and it is the duty of the 
Court to enforce that obligation unless it is shown that restitution would be 
clearly contrary to the interests of justice of the case. These authorities are 
a complete answer to the technical objection raised by Mr. Verlekar. It is 
1 (1922) 25 Bom. L.R. 648, P.C., s.c. 8 [1958] A.I.R. S.C. 186. 


[1922] A.I.R. P.C. 269. 4 [1966] A.I.R. S.C. 948. 
2 (1871) L.R. 8 P.C. 465. 
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patent from the facts placed on the record that the appellant has no manner 
of right to retain Rs. 2,200 which were deposited by the respondent from time 
’ to time and withdrawn by the appellant in view of the specific order made by 
the learned Assistant Judge. 

Even if it be held, accepting the line of reasoning of Mr. Verlekar, that 
an application under s. 144 would not lie, still such powers could be exercised 
by the Court under s. 151 of the Code of Civil Procedure. It is needless to 
refer to the numerous authorities which lay down the proposition that the 
power of a Court to grant restitution is not confined to the cases covered by 
the provisions of s. 144, Civil Procedure Code; it extends also to cases which 
do not come strictly within this section. The reason is that a Court has an 
inherent power under s. 151 irrespective of this section to order restitution. 
While dealing with and defining the ambit of s. 151, Civil Procedure Code 
their Lordships of the Supreme Court have pointed out in Manohar Lal v. 
Seth Hiralal,’ that 


“Section 151 itself says that nothing in the Code shall be deemed to limit or other- 
wise affect the inherent power of the Court to make orders necessary for the ends of 
justice. In the face of such a clear statement, it is not possible to hold that the provi- 
sions of the Code control the inherent power by limiting it or otherwise affecting it. 
The inherent power has not been conferred upon the Court; it is a power inherent 
in the Court by virtue of its duty to do justice between the parties before it. Further, 
when the Code itself recognizes the existence of the inherent power of the Court, there 
is no question of implying any powers outside the limits of the Code.” 


Therefore, even if for a moment one were to accept the contention of Mr. Ver- 
lekar, on the facts it is difficult to sustain his submissions. Such powers could 
be exercised under s. 151; but to this extent I need not go as the learned As- 
sistant Judge’s order is quite explicit on the face of it. 

This takes me on to the next point as to the nature and scope of an appli- 
cation under s. 144 of the Civil Procedure Code, whether it is for all intents 
and purposes an application for execution of the decree or something else; 
but I do not think it necessary to dilate on this point as it is concluded by a 
eouple of authorities of our High Court and of the Supreme Court. This 
Court has taken the view in Kurgodigouda v. Nengangouda® and Hamidath v. 
Ahmedalls,7 that the proceedings under s. 144 are proceedings in execution. 
In the recent pronouncement of the Supreme Court in Mahtjibhai v. Mantbhat 
it has been observed that the application under s. 144 could be treated as an 
application for execution of a decree. This has been pointed out with refer- 
rence to the history of the various provisions and their effect. The party who 
has lost the property is entitled to the relief of restitution because the appellate 
decree enables him to obtain that relief either expressly or by necessary im- 
plication. He is recovering the fruits of the appellate decree and is claiming 
nothing more. The same principle has been reiterated in Magbool Alam v. 
Khodaja.° Therefore, these two authorities are a sound answer to the next 
contention raised by Mr. Verlekar before me that the learned District Judge 
was not justified in treating the application made for restitution as an applica- 
tion in execution or an execution petition. As a matter of fact the authorities 
consistently point out that by whatever name they are called, all these appli- 
cations are virtually in the nature of execution proceedings. Therefore, I find 
little substance in the next contention. The learned District Judge, to my 
mind, was not justified in treating the original application which was filed 
under s. 144 of the Civil Procedure Code and which was perfectly tenable, as 
an execution petition or in converting the regular appeal before him into a 
miscellaneous appeal. But that makes no difference to the merits of the case. 


5 [1962] A.LR. S.C. 527. A.IL.R. Bom. 67. 
6 a LL.R. 41 Bom. 625,8.c.19 Bom. 8 [1965] A.I.R.8.C. 1477. 


L.R. 688. 9 [1966] A.I.R. S.C. 1194. 
7 (1920) 28 Bom, L.R. 480, s.c. [1921] 
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Adopting the reasoning of the learned District Judge, Mr. Verlekar for the 
appellant tried to defeat the claim of the respondent on a technical ground in 
contending before me that if the application is treated to be an application 
in execution, then it should specify the mode of the execution of the de- 
cree as required by r, 11, O. XXI of the Civil Procedure Code. In the entire 
petition made for the refund of this amount, nowhere the mode is referred to 
nor was any attempt made before the learned District Judge when the appeal 
was being argued and when the learned District Judge indicated that it could 
be treated as an execution petition. At least at that stage the mode of exe- 
cution viz. the relief sought ought to have been specified. In the absence of 
these details, the application will have to be rejected. In support of such a 
line of reasoning he relied upon the rulings in Shakaramchand v. Ghelabhay® 
and Harakchand v. Khetdan.'! The first case was under the old Code and it 
arose out of execution proceedings. The plaintiff who had obtained a decree 
against the defendants, the managing trustees of a Hindu temple, applied for 
execution of that decree and filed a darkhast:- praying that the defendants be 
ordered to act as directed by the decree, and that, if they failed to do so, 
steps be taken according to law. On these singular facts their Lordships, 
with reference to the provisions contained in s. 235, el. (j), which corresponds 
to r. 11 of O.XXI, held that the darkhast was not in accordance with s. 235(3) 
as it did not specify the mode in which the assistance of the Court was sought; 
therefore, it should be thrown out. Somewhat similar reasoning has been 
adopted by the Rajasthan High Court in the case referred to above. The 
decree-holders had obtained a money decree for Rs. 4,000 and odd against one 
Sameldan. On his death execution proceedings were taken out against his 
son Khetdan (the respondent before the High Court) and the arrears were 
claimed; but it appears from the statement of facts that the decree-holders 
did not set out in execution proceedings the mode in which the assistance of 
the Court was required. In simple words, they did not pray that the amount 
be recovered by either attachment and sale of the moveables or immovables or 
detention in civil prison ete. Another point taken was the bar of limitation 
which seems to have weighed with his Lordship Modi J. who decided the case. 
No doubt, in passing he has referred to this alternative contention of the appli- 
eation being bad in law inasmuch as it failed to set out the mode of execution. 
In this context he referred to the provisions-contained in rr. 11 to 14 of O.X XT 
and pointed out that r. 11(2) lays down the particulars which every applica- 
tion for execution of a decree must contain, and among these particulars, at- 
tention is particularly ‘required to be drawn to cl. (j) of the rule which requires 
that the mode in which the assistance of the Court is required should be stated. 
In other words, the decree-holder must state which of the five modes mention- 
ed in that clause he wishes to invoke for purposes of execution. If there be 
any failure on the part of the applicant to comply with these provisions, then 
the applicant may be allowed to remedy the defect or to withdraw the appli- 
cation with liberty to file a fresh one. 


Now, O.X XI, r. 11 of the Civil Procedure Code deals with the application 
for execution and the particulars to be specified therein. Clause (J) of sub- 
cl. (2) inter alia lays down that the mode in which the assistance of the Court 
is required should be stated and the applicant should make it clear whether 
he seeks the assistance of the Court by the delivery of any property specifi- 
cally decreed; by the attachment and sale of any property; by the arrest and 
detention in prison of any person; by the appointment of a receiver, or other- 
wise, as the nature of the relief granted may require. Rules 12, 18 and 14 
eall ‘upon the decree-holder to annex to the application an inventory of the 
property sought to be attached but which is not in the possession of the judg- 
ment-debtor, and to give the description of the immovable property if it is 
intended to be pursued. Rule 14 further says that certified extracts from the 


10 (1898) I.L.R. 19 Bom. 84. 11 [1959] A.I.R. Raj. 107. 
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Collector’s register in certain cases should be annexed. No doubt, prima facie 
there may seem to be some substance in the argument of Mr. Verlekar, but the 
question is whether in view of the Supreme Court pronouncements which treat 
the application for restitution as execution proceedings and which do not pres- 
cribe any form as such, the application should be thrown out on this technical 
ground. Secondly, it will have to be considered whether taking the argument 
at its face value, the case could be said to be covered by sub-cl. (j)(v) of 
r. 11(2) reproduced above. 


The answer to this poser would be two-fold. In the first instance, when the 
application for restitution does not prescribe any specific form, a prayer stm- 
pliciter for the recovery of the property lost to the applicant is an adequate 
compliance and that is what has exactly happened in the instant ease. Next, 
it 1s worthy to note that it is only when regular execution proceedings are 
taken out under O.XXI, r. 11 comes into play. No doubt the learned Dis- 
trict Judge, with whom I have disagreed, with respects, proceeded on the basis 
that he could treat the original application as an application in execution or 
looked upon the original application as a darkhast, but has rightly pointed 
out that technicality should not prove impediments in granting such reliefs. 
In the alternative it was submitted by Mr. Gangakhedkar for the respondent 
that his case would be governed by the fifth mode enumerated in sub-cl. (j). I 
am afraid, it would be a far-fetched interpretation. No doubt, it is somewhat 
omnipotent and the decree-holder can seek assistance of the Court by simply 
saying that assistance should be granted as the nature of the relief would re- 
quire, but he has to specify something in making such a request. He has 
further pointed out that when the District Judge proceeded to make this or- 
der, it does become an executable decree of the civil Court and he may attempt 
to take this order with the process server to the doors of the appellant (judg- 
ment-debtor). If he pays the dues, he would be relieved of further steps. If 
he does not do so, he can treat the learned District Judge’s order as a decree 
and may execute it in the regular manner contemplated by O.XXI. The 
latter part of his submission seems to be right and I do not think it would be 
proper at this stage io dismiss the entire claim of the petitioner which is 
perfectly just and equitable. These orders made in restitution proceedings 
are decrees within the meaning of s., 2, cl. (2) of the Civil Procedure Code and 
even on the bare passing of such a decree in a given case the judgment-debtor 
may choose to obey the same and an application to take further execution 
proceédings may not arise. If he does not prefer to adopt such a measure, 
it would be still open to the applicant to execute this order as a decree by 
resorting to the provisions of O.X XI of the Civil Procedure Code. The doors 
of execution would be open to him till they are closed by the law of limitation. 
For these reasons, although on different grounds, I am disposed to dismiss the 
appeal. 

In the result the appeal fails and is dismissed with costs. 


Appeal dismissed. 
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CRIMINAL REVISION. 


Before Mr. Justice Naik. 


ARUNA GAJANAN BHATTE v. GOVINDBHAI APPAJI BHATTE.*® 
Criminal Procedure Code (V. of 1898), Secs. 479A, 476-479, 439-—“Any person appearing 
before it” in e. 479A, meaning of--Whether mere tendering of affidavit can attract 
provisions of s. 479A-—Construction of statute—Indian Evidence Act (I of 1872), a. 3. 


The expression “any person appearing before it” occurring in sub-s. (1) of s. 479A 
of the Code of Criminal Procedure, 1898, indicates that the Legislature intended that 
the person against whom action could be taken under s. 479A should have, in fact, 
appeared before the Court physically as a witness. Mere filing of an affidavit in 
support of a notice of motion cannot, therefore, attract the provisions of the section. 

Section 479A of the Code of Criminal Procedure, 1898 should be construed strictly. 

State v. Ugam Singh,! Kalipada Maity v. Sukumar Bose? and In Re S. R. Rama- 
lingam, agreed with. 


> 


K.H. Parsurampurta, for the petitioners. 

M.V. Paranjpe, with S.H. Doctor, instructed by Hooseini Doctor & Co., 
for respondents Nos. 1 to 4. 

V.T. Gambhirwala, Assistant Government Pleader, for the State. 


NA J. By this revision application, the original respondents challenge 
the order of the learned Judge of the City Civil Court, Bombay, directing that 
an enquiry be made under s. 476 of the Code of Criminal Procedure. 

The facts leading to this revision application which are not in, dispute, are 
briefly these: The four plaintiffs-respondents filed suit No. 6182 of 1972 
against seven defendants—first seven revision petitioners for dissolution of 
partnership and accounts. It appears that thereafter defendants took out a 
notice of motion directing the plaintiffs to complete an agreement of sale which 
was entered into by the firm in favour of the President of India. The Court 
having granted the motion, an appeal against the Order No. 227 of 1971 was 
filed against that order. On March 6, 1972, the defendants took out another 
notice of motion for a direction against the plaintiffs to complete another al- 
leged transaction of agreement of sale of the land of the firm in favour of 
one Himatlal Wadilal, revision petitioner No. 9. That notice of motion was 
resisted by the plaintiffs. Having regard to the fact that a similar order in 
the earlier notice of motion was the subject-matter of appeal against the Or- 
der No. 227 of 1971, the learned Principal Judge passed an order on April 
13, 1972 staying the subsequent notice of motion. In spite of that on Decem- 
ber 4, 1972, the plaintiffs took out a notice of: motion for the Court to take 
action against the defendants and one Deepchand S. Gardi, the legal adviser 
of the suit firm who is revision petitioner No. 8 and one Himatlal Vadilal 
Shah, revision petitioner No. 9 for taking action under s. 476 of the Code 
of Criminal Procedure, by contending, inter alta, that the alleged agreement 
of sale relied upon by the defendants in the notice of motion was a fabricat- 
ed document and that defendant No. 2 had intentionally given false evidence 
on affidavit in support of the second notice of motion taken out by the de- 
fendants. On February 7, 1978, the appeal against the Order No. 227 of 1971 
against the order of the earlier notice of motion with which we are not con- 
cerned, was allowed by this Court, holding, inter aha, that the Court had no 
power to direct the completion of an agreement of sale pending a suit for 
dissolution of partnership and accounts. In view of that decision of this 
Court on February 20, 1973, the defendants withdrew their notice of motion 
on March 6, 1972 by which a request was made for a direction to the plain- 

*Decided, March 11, 1974. Criminal Re- 2 hisas, A.LR. Cal. 629. i 
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tiffs to complete an alleged transaction of gale in favour of Himatlal Shah, 
revision petitioner No. 9, which had given rise to the notice of motion dated 
December 4, 1972 taken out by the plaintiffs for action being taken under 
g. 476 of the Code of Criminal Procedure. In spite of the notice of motion 
being served on the defendants they did not file an affidavit in reply. The 
matter was, however, argued before the learned Judge of the City Civil Court 
and he directed that the Court will merely: hold an enquiry preliminary to 
the making of a complaint if any and that it would be open to the respondents 
viz. the present revision petitioners to urge all the points which they had 
urged before him, in addition to other points which they may like to urge. 

It is the propriety of this order which is challenged in this revision applica- 
tion. 

Mr. Parsurampuria, learned advocate for the revision petitioners, has chal- 
lenged the order of the learned Judge of the City Civil Court on the ground 
that having regard to the provisions of sub-s. (6) of s. 479A of the Code of 
Criminal Procedure, the order passed by the learned Judge expressing an 
opinion about his proceeding to make an enquiry under s. 476 of the Code 
of Criminal Procedure, is without jurisdiction. He also submits that having 
regard to the fact that the civil suit between the parties is still pending, the 
learned Judge has not acted properly in directing that an enquiry be made 
under s. 476 of the Code of Criminal Procedure. I find no force in any of 
these submissions of Mr. Parsurampuria. 

Now s. 479A is\to this effect: 

“479A. (1) Notwithstanding anything contained in sections 476 to 479 inclusive, when 
any Civil, Revenue or Criminal Court is of opinion that any person appearing before it 
as a witness has intentionally given false evidence in any stage of the judicial proceed- 
ing or has intentionally fabricated false evidence for the purpose of being used in any 
stage of the judicial proceeding, and that, for the eradication of the evils of perjury 
and fabrication of false evidence and in the interests of justice, it is expedient that such 
witness should be prosecuted for the offence which appears to have been committed by 
him, the Court shall, at the time of the delivery of the judgment or final order disposing 
of such proceeding, record a finding to that effect stating its reasons therefor and may, 
if it so thinks fit, after giving the witness an opportunity of being heard, make a com- 
plaint thereof in writing signed by the presiding officer of the Court setting forth the 
evidence which, in the opinion of the Court, is false or fabricated and forward the same 
to a Magistrate of the first class having jurisdiction, and may, if the accused is present 
before the Court, take sufficient security for his appearance before such Magistrate and 
may bind over any person to appear and give evidence before such Magistrate: 

Provided that where the Court making the complaint is a High Court, the complaint 
may be signed by such officer of the Court as the Court may appoint. 

Explanation.—For the purposes of this sub-section a Presidency Magistrate shall be 
deemed to be a Magistrate of the first class. 

(2) Such Magistrate shall thereupon proceed according to law and as if upon com- 
plaint made under section 200. 

(3) No appeal shall lie from any finding recorded and complaint made under sub- 
section (1). 

(4) Where, in any case, a complaint has been made under sub-section (1) and an 
appeal has been preferred against the decision arrived at in the judicial proceeding out 
of which the matter has arisen, the hearing of the case before the Magistrate to whom 
the complaint was forwarded or to whom the case may have been transferred shall be 
adjourned until such appeal is decided; and the appellate Court, after giving the person 
against whom the complaint has been made an opportunity of being heard, may, if it 
so thinks fit, make an order directing the withdrawal of the complaint: and a copy of 
such order shall be sent to the Magistrate before whom the hearing of the case is pending. 

(5) In any case, where an appeal has been preferred from any decision of a Civil, 
Revenue or Criminal Court but no complaint has been made under sub-section (1), the 
power conferred on such Civil, Revenue or Criminal Court under the said sub-section 
may be exercised by the appellate Court; and where the appellate Court makes such 
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complaint, the provisions of sub-section (1) shall apply accordingly, but no such order 
ehall be made, without giving the person affected thereby an opportunity of being heard. 

(6) No proceedings shall be taken under sections 476 to 479 inclusive for the prose- 
cution of a person for giving or fabricating false evidence, if in respect of such a person 
proceedings may be taken under this section.” (Italics supplied) 


Now, reading the above provisions which are introduced in the Code of 
Criminal Procedure by the amending Act 26 of 1955, it would appear that the 
Legislature expressly provided that in respect of the persons whose cases are 
covered by sub-s. (Z) of s. 479A, the jurisdiction of the Court to take action 
under ss. 476 to 479 is clearly ousted by sub-s. (6) of s. 479A, thereby providing, 
inter alsa, an exclusive procedure under s. 479A, for the class of persons men- 
tioned in sub-s. (7) of s. 479A. It would further appear that unlike the pro- 
visions of s. 476B, which provide for an appeal, any, action taken under 
6. 479A (1) or (5) could not be challenged by way of ‘appeal having regard 
to the provisions of sub-s. (3) of s. 479A, which provides, inter alsa, that no 
appeal shall lie from any finding recorded and complaint made under sub-s. (1). 
It would, therefore, appear that in spite of the fact that provisions did exist 
for taking action against the persons intentionally giving false evidence or 
fabricating false evidence, since the Legislature thought that the said provi- 
sions were dilatory and ineffective, it was evidently necessary to empower the 
Courts to forthwith complain against witnesses of the type mentioned in 
sub-s. (J) of s. 479A. It is precisely for that reason that a summary proce- 
dure has been provided by s. 479A. Having regard to this fact, it would 
appear that s. 479A has got to be construed very strictly. 

Now, the important expression in sub-s. (J) of s. 479A is ‘‘any person ap- 
pearing before it as a witness’’, which expression does not find place in s. 476. 
It is also significant to note that the expression, ‘‘any person appearing be- 
fore it as a witness’’, qualifies both (1) a witness who has intentionally given 
false evidence in any stage of the judicial proceeding, and (2) or has inten- 
tionally fabricated false evidence for the purpose of being used in any stage 
of the judicial proceeding. Therefore, it would appear that in order that 
this special provision and exclusive provision may apply, the person against 
whom action is sought to be taken must be a person appearing before the civil, 
revenue or criminal Court as a witness. There is no dispute that except de- 
fendant No. 2 none of the other eight respondents-revision petitioners has 
either filed an affidavit or appeared before the Court as a witness in the pro- 
ceedings, viz. the notice of motion, out of which proceedings the notice of mo- 
tion for taking action under s. 476 arose. Therefore, it would appear that 
so far as the remaining eight revision petitioners are concerned, since they 
have not even filed an affidavit, they could not be said by any stretch of imagi- 
nation to be petsons who have appeared before the Court as witnesses. 

Fhe short question which I have, therefore, to consider is, whether even 
with regard to defendant No. 2—revision petitioner No. 2, it could be said 
that he is a person appearing before the Court as a witness, by reason of 
his having filed the affidavit in support of the notice of motion taken out by 
the defendants. It is impossible to say that by reason of his filing an affi- 
davit in Court, a person could be said to be a person appearing before the 
Court as a witness. No doubt this evidence may be evidence under the Oaths 
Act and affidavit evidence is also permissible in certain cases, like O. XIX, r. 2 
of the Civil Procedure Code, in writ petitions and also by the provisions of 
' s. 145 of the Code of Criminal Procedure. 

If we turn to the provisions of s. 3 of the Indian Evidence Act, ‘‘evidence’’ 
has been defined as under: 

“ ‘Evidence’ means and includes— 

(1) all statements which the.Court permits or requires to be made before it by 
witnesses, in relation to matters of fact under inquiry; such statements are called oral 
evidence; 
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(2) all documents produced for the inspection of the Court; — 
such documents are called documentary evidence.” 


It would appear that even in the definition of ‘‘evidence”’, whist is called 
oral evidence under the Indian Evidence Act, the statement is required to be 
made before the Court as a witness, which indicates that oral evidence should 
be given by a witness by being physically present before the Court. There- 
fore, the expression, ‘‘the person appearing before it’’, occuring in sub-s. (/) 
of s. 479A, could only mean a person physically appearing before the Court. 
It could not with any stretch of imagination refer to a person whose evidence 
is tendered in the form of an affidavit. If persons who have given evidence 
in the form of affidavit were to be covered by the provisions of s. 479A (Z), the 
Legislature would not have used the expression, ‘‘person appearing before it 
as a witness.” Since the Legislature has advisedly used the expression ‘‘per- 
son appearing before it as a witness,’ it would follow, that the Legislature 
intended, that the person against whom action could be taken under s. 479A, 
should have in fact appeared before the Court physically as a witness. Apart 
from the fact that the expression ‘‘person appearing before it as a witness” 
does not permit of any other interpretation than the physical appearance of 
the witness before the Court, there are also pointers in the section itself to 
show that, that expression means physical appearance only. Now, it would 
appear that in the case of an original civil, criminal or revenue Court acting 
under sub-s. (Z) of s. 479, it is only discretionary and not mandatory to give 
the witness concerned an opportunity of being heard before making a com- 
plaint. As against that, sub-s. (5) which deals with the power of an appel- 
late Court provides, that even while exercising the powers of the original 
Court under sub-s. (J), it could not pass an order without giving the person 
affected thereby an opportunity of being heard. Therefore, in the case of an 
appellate Court, it is mandatory for it, to give an opportunity of being heard 
to the persons concerned, before proceeding to pass an order directing a com- 
plaint being filed. The reason obviously is, that the Legislature must have 
thought that since the original Court has the advantage of seeing and marking 
the demeanour of a witness appearing before it physically and in a given 
case it has also the additional advantage of giving the witness an opportunity 
to retrace his steps in persisting in falsehood by putting Court questions or 
otherwise, the appellate Court by its very nature has no such opportunity 
and that is how it appears to me, that the deliberate distinction between the 
two provisions about giving an opportunity to the person concerned could be 
explained. If that is so, that is one more reason for holding that the ex- 
pression, ‘‘person appearing before it as a witness’’ occurring in sub-s. (I) 
must have necessarily reference to the physical appearance of a witness and 
not to his filing or tendering an affidavit. If I am right in that view, it 
would appear that since in the instant case evidence is given by defendant 
No. 2 only by filing an affidavit in support of the notice of motion, sub-s. (/) 
of s. 479A has absolutely no application even with regard to him and, there- 
fore, sub-s. (6) of the said section also would have no application and the re- 
sult, therefore, is that the action if any, which could be taken in the cireum- 
stances of this case, could only be under s. 476 and not under s. 479A, as 
contended by Mr. Parsurampuria. 


In this connection my attention is drawn to the decisions of Rajasthan, 
Caleutta and Madras High Courts. 


In State v. Ugam Sigh,! it is observed (p. 271): 


“Sub-section (1) of S. 479A must be construed strictly ag it takes away the protection 
provided in Ss. 476 to 479 Cr.P.C. and cases which do not directly come under that 
sub-section should not be brought within its purview by giving the words ‘appearing be- 
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fore it as a witness’ a wider meaning. The case of a person whose affidavit has been 
filed but who has not personally appedred as witness does not fall therein.” 

In Kalipada Maity v. Sukumar Bose,” it is observed (p. 641): 

“Section 479A, Cri. P. C. is however, limited to persons appearing before any 
Court as witness, and the fact that the term ‘witnesses’ by itself may include persons 
who have made affidavits filed before any Court, cannot be taken to mean that such 
persons are also persons appearing before any Court as witnesses.” 

In In Re S.R. Ramalingam, it is observed (p. 103): 

“...In our view, the words ‘any person appearing before it as a witness’ employed 
in S. 479-A are not words of art but are only intended to convey the idea of a witness 
physically appearing in Court and giving evidence or producing documents. It follows 
that the procedure adopted for filing the complaint against the petitioner under S. 479-A 
. cannot be accepted as being in accordance with law. The proper procedure will be the 
one prescribed by S. 476 Cr.P.C.” 

With respect, the above observations are in consonance with my own view 
and I, therefore, see no substance in the only substantial objection which is 
taken to the order of the learned Judge of the City Civil Court. 

As regards the submission of Mr? Parsurampuria that since the civil suit 
is still pending, no criminal proceeding should be proceeded with, I feel that 
I need not express any opinion on the same at this stage. It is enough to state 
that when the plaintiffs took out a notice of motion for taking action, the de- 
fendants did not choose to file any affidavit in reply or to urge any grounds. 
That apart, all that the learned Judge of the City Civil Court has done is to 
express an opinion that an enquiry should be made under s. 476 of the Crimi- 
nal Procedure Code, and he has in terms observed, that it would be open to 
the respondents to urge all the points that were urged before him in addition 
to other points which they may like to urge. It would, therefore, appear that 
no order as such is passed which could be challenged by way of revision either 
on the ground of want of jurisdiction or otherwise. As I have already point- 
ed out since s. 479A has no application to the facts of this case, it is s. 476 
alone which could apply. The learned Judge, according to his own view, has 
still to hear the contentions if any of the revision petitioners and it is only 
thereafter that he has to make up his mind to file a complaint. It would, 
therefore, appear that this is not a stage at which this Court should be called 
upon to interfere in its discretion under s. 489 of the Criminal Procedure Code. 
After all it is open to the revision petitioners to urge such points as they may 
like both before and after the complaint if any is filed and it is equally open 
to them to avail of the provisions of s. 476B. 

In the result, it would appear that it is too premature for this Court to 
interfere with the peculiar nature of the order which is passed by the lower 
Court. The revision application, therefore, fails and is rejected. The rule 
is discharged. 

Rule dsscharged. 


3 [1962] A.LR. Cal. 639. 3 [1965] A.LR. Mad. 100. 
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APPELLATE CIVIL. 


Before Mr. Justice Deshpande and Mr. Justice Dudhia, 
KASHIBAI SACHIDANAND 


v. 
M/S. HINDUSTAN PENOILS PVT. LTD.* 


Model Standing Orders, Clause 13(4)—Overstaying of leave, whether results in termina- 
tion of service—Construction of Statute—User of “shall” or “may”, effect of—Con- 
stitution of India, art. 227. 


Overstaying of leave, under clause 13(4) of the Model Standing Orders results 
only in “liability to lose” the lien on appointment and not in actual loss thereof. 

The assumption that overstaying the leave, in the absence of anything more, 
results in automatic termination of service is wholly unwarranted. As long as the 
failure to join duty is attributable to some valid ground or other, a workman is not 
liable to lose lien on the appointment within the meaning of Cl. 13(4) of the Orders. 
Continuous illness does furnish such a valid ground. 

The provisions of the Model Standing Orders are required to be liberally construed 
in the light of the objects sought to be achieved by them. The use of the word 
“shall” or “may” is never decisive in determining the mandatory character or nature 
of any clause or provision, 

Buckingham & Carnatic Co. v. Venkatiah,! Ch. & P. Employers’ Assocn. v. A. T. 
Zambre,2 N.E. Industries v. Hanuman, State v. Amru Tulsi Ram,+ Velvel Dyeing and 
Finishing Co. v. Abdul Aziz5 and Investa Machine Tools and Engineering Co. Ltd. 
v. R. N. Kulkarni, referred to. 


Dr. RS, Kulkarni, with A.V. Bukhari, for the petitioner. 
Narayan B. Shetye, with L.V. Taleultkar, for the respondent. 


DESHPANDE J. The petitioner was employed as an operator with the res- 
pondent, where she served for about seven years. She went on leave from 
August 10, 1971 to August 16, 1971 as she was pregnant. Delivery appears to 
have taken place on August 19, 1971. She gave birth to twins, one of which was 
born dead, and the other died soon. This resulted in her prolonged illness. 
She does not appear to have recovered from this illness when her services were 
terminated on October 2, 1971 by the respondent on the ground of her over- 
staying the leave, though she pleaded illness in her explanation to the show 
cause notice and tried to explain her failure to get the leave extended. When 
all her efforts to join the work and get reinstated through the Union failed, 
the dispute was referred to the Labour Court on January 21, 19738. Her claim 
was resisted by the respondent on the ground that her overstaying the leave 
resulted in automatic termination of her services and by not getting the leave 
extended, she had voluntarily abandoned the job. No oral evidence was led 
at the trial. The Labour Court accepted the case of the respondent and re- 
jected her claim on September 24, 1973. Legality of this order is challenged 
in this petition under art. 227 of the Constitution. 

Dr. Kulkarni contends that finding of the Labour Court that the petitioner 
abandoned her services voluntarily is perverse. It is indeed difficult to meet 
the force of this contention. Failure of the petitioner to enter the witness 
box appears to have weighed very much with the Labour Court. There can 
be no question that such failure must result in rejection of the disputed part 
of her case. But the petitioner’s averments that she was pregnant, and had 
delivered twins on August 19, 1971 and both the twins died and she was con- 


“Decided, February 5, 1974, Special Civil § (1978) Special Civil Application No. 


Application No. 3823 of 1978, 2466 of 1972, decided by Vaidya and Dudhia 
1 [1964] ALR. S.C. 12372. JJ., on June 20, 1978 (Unrep.). 
2 {1060} A.I. R. Bom. 274, s.c. 70 Bom. 6 (1968) Special Civil Application No. 
L.R. 506 1855 of 1962, decided by Tambe and Palekar 


8 [1968] A.LR. S.C. 88. JJ., on January 12, 1968 (Unrep.). 
4 [1957] A.LR. Punj, 55. 


} t 


252 THE BOMBAY LAW REPORTER. | | [vou. Lxxvu. 


tinuously ill from August 10, 1971 to the date of her reporting for duty, and 
was under medical treatment and certificates to that effect dated August 8, 
1971 and September 14, 1971 were sent by her and received by the respon- 
dent, were never disputed. The dispute centered round whether the appli- 
cations for extension of leave were made and whether medical certificates were 
sent in time and whether she was sought to be victimised at all. The Labour 
Court has obviously failed to grasp the importance of these averments and 
implications of their remaining undisputed. 

Now, if the petitioner was continuously ill from August 10, 1971 till she 
reported for joining duty in November 1971 to the respondent, the question 
of the petitioner having abandoned the job voluntarily ordinarily should not 
and cannot obviously arise. Her. conduct in sending letters and medical cer- 
tificates on September 14, 1971 and prompt explanation on September 24, 1971 
to show cause notice dated September 23, 1971, strongly militate against her 
having ever intended to ‘give up the job or abandon the services. We have 
already indicated that the fact of her continuous illness as also the genuine- 
ness of the medical certificates iendered by her to the respondent, though not 
in time, is not disputed in the written-statement filed by the respondent and 
thus could not be disputed in the course of hearing of this matter before us 
by Mr. Shetye. Whatever the effect and consequences of her failute to apply 
for extension of leave and to send the medical certificates in time, her absence 
from duty and overstaying the leave, shall have to be attributed to her un- 
doubted continuous illness and not to any intention of abandoning the ser- 
vices or the job. In ‘the face of these facts, any inference of the petitioner 
having abandoned the services shall have to be ignored as being patently 
perverse. , 

Mr. Shetye, however, contends that the question of drawing any inference 
from the mere continuous illness of the’ petitioner cannot arise in cases where, 
as here, the relevant standing order in terms raised a statutory fiction of the 
worker like the petitioner having abandoned the- services voluntarily on over- 
staying the leave. Strong reliance was placed on the judgment of the Supreme 
Court in Buckingham & Carnatic Co. v. Venkatsah! and the judgment of this 
Court in the case of Ch. & P. Employers’ Assocn. v. A.T. Zambre.2 In our 
opinion, the reliance on both these judgments is misplaced. The relevant 
Standing Order 8(ii) in Buckingham & Carnatic Company’s case in terms 
provided for a fiction of the employees having ‘‘left the Company’s service 
without notice thereby terminating his contract of service’’ in the event of 
any employee having absented himself for eight consecutive working days, 
while corresponding Standing Order 19 in Ch. & P. Employers’ Assocn.’s case 
(supra) also contemplated a fiction of the employee having “voluntarily aban- 
doned his services’? in the event of any worker failing to report for work for 
one month or more without prior permission or even a fortnight of the expi- 
ration of leave originally granted or subsequently extended. We do not find 
any stich provision in the relevant Standing Orders governing conditions of 
service of the workmen of the respondent concern. Mr. Shetye drew our 
attention to clause No. 13 of the certified Standing Orders which were relied 
on by the Labour Court without objection. It is, however, not disputed that 
these Standing Orders were certified on May 13, 1973 long after the present 
controversy arose during the period from August to November 1971 and the 
petitioner’s services were terminated. Provisions of the Model Standing Or- 
ders would, therefore, govern the petitioner’s conditions of service. The re- 
levant clause of sub-cl. (4) of cl. 18 of the Model Standing Orders is to the 
following effect: 

“A workman remaining absent beyond the period of leave originally granted or 
subsequently extended, shall be liable to lose his lien on his appointment unless he re- 


i 964] A-I.R. S.C. 1272. L.R. 3506. 
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turns within eight days of the expiry of the sanctioned leaye and explains to the satis- 
faction of the authority granting leave his inability to resume his duty immediately on 
the expiry of his leave”. 


The rest of the clause deals with the consequences of losing the lien and is 
irrelevant.. Unlike the Standing Orders in the two above-mentioned cases, 
this clause does not create any legal fiction as such of the workmen having 
abandoned or left the services. 

Far from creating any such fiction, the above clause rather militates against 
any assumption of automatic termination of service. Under this clause over- 
staying the leave period results only in ‘‘liability to lose the lien’’ and not, 
in ‘‘the loss of lien’’ itself, as appears to have been the case in N.E. Indus- 
tries v. Hanuman, on which also reliance was placed by Mr. Shetye. The 
word ‘liable’ does not necessarily convey the sense of any inevitable or un- 
avoidable consequence every time. According to the dictionary meaning the 
word also conveys the sense of being ‘‘answerable for, subject or amenable 
to tax or penalty, under obligation to do, exposed or open to.’ As held in 
State v. Amru Tulsi Ram, the word earries with it an element of discretion 
which does not admit of being exercised arbitrarily. The precise import of 
the word must necessarily depend on the context and the entire setting and 
the governing object of the clause or the statute or the rule in which the word 
finds place. The Standing Orders are intended to protect workmen from the 
arbitrary and high handed treatment of the employers and at the same time 
to ensure their regular attendance and prevent dislocation of the work. Such 
provisions are required to be liberally construed in the light of the objects. 
Moreover, use of the word ‘‘shali’’ or ‘‘may’’ is never decisive in determin- 
ing the mandatory character or nature of any clause or provision. The very 
fact that liability to lose the lien on overstaying the leave is made defeasible 
by returning to work within eight days and by explaining the delay itself mili- 
tates against any absolute liability having been intended under this clause. It 
is not difficult to conceive of manifold vicissitudes and contingencies in human 
life beyond the control of the workman which may tender overstaying of the 
leave inevitable even beyond eight days. Rule-makers could not have con- 
templated the loss of lien on the job of the workman whose overstaying the 
leave beyond eight days may result from dislocation of communications or the 
detention of the workman by the Government for no fault of his. This is 
only one of the many illustrative contingencies which enables avoiding of the 
liability of overstaying the leave. Continuous illmess furnishes yet another 
illustration of the valid ground to avoid the liability to which overstaying is 
likely to expose any workman. It is difficult to believe that authors of the 
Standing Orders could have intended to furnish overstaying the sick leave 
as an excuse to terminate the services even when sickness prevented the worker 
from going to work. Existence of a valid ground thus avoids the loss of lien. 
This appears to us to be implicit in the scheme of the clause itself. Thus the 
failure of the workman to report on duty after the expiry of the originally 
granted leave or his failure even to report within eight days of such expiry 
makes the workman only ‘‘liable to lose his lien on his appointment” and 
exposes‘ him to the possibility of the loss of the job. This by itself cannot 
result in his loss of the job or appointment. He would not lose the job if he 
has valid and unavoidable cause for such late reporting. This appears to 
us to be the true construction of cl. 18(4) of the Model Standing Orders. 

Looked at from this point of view, it is difficult to hold that the petitioner 
lost her lien on the appointment merely because she could not join the duty im- 
mediately after the expiry of her leave on August 17, 1971 or within eight 
days therefrom. The assumption that overstaying the leave itself, in the ab- 
sence of any thing more, results in automatic termination of services is wholly 
unwarranted.’ As long as the failure to join the duty is attributable to some 
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valid ground or the other, the petitioner cannot be said to have lost her lien 
on the appointment within the meaning of this clause. The petitioner’s con- 
tinuous illness did furnish valid explanation. Termination of her services 
thus is wrong and the order must be held as null and void. We find it diffi- 
cult to accept the contention of Mr. Shetye to the contrary and uphold the or- 
der passed by the Labour Court. The Labour Court obviously was misled 
into assuming that certified standing orders were applicable to the case before 
him, though the standing orders were not certified till about the time when 
the trial commenced before the Labour Court. The Labour Court's assump- 
tion that the petitioner was liable to lose her lien on the job merely because 
of her failure to report on August 17, 1971 or her failure to apply for the 
extension of the leave is unwarranted. 


It is necessary to add that the ratio of the three cases cited by Mr. Shetye 
is inapplicable to the facts of the case for one more reason. In all these cases, 
it was found as fact that workman concerned did not have any valid ground 
to over stay. The pleas of the workmen therein about illness were not accept- 
ed as true, on facts. The question of the effect of the existence of the valid 
ground for overstaying on the statutory fiction did not fall for consideration 
at all in these cases. On the contrary effect of such valid ground fell direct- 
ly for consideration in two unreported judgments of this Court, namely, the 
judgment in Velvel Dyeing and Fimsking Co. v, Abdul Aztz* and judgment 
in Investa Machine Tools and Engineering Co. Ltd. v. R. N. Kulkarns® Rele- 
vant clauses of the Standing Orders have been liberally construed therein. 
We are fortified in our view by the observations made therein, 


[Rest of the judgment is not material to this Report. ] 


ORIGINAL CIVIL. 


Before Mr. Justice Vimadalal. 


JACOB DAVID SOPHER v. BALDEV PHATAK.* 


Consent decree—Nature of—Whether fresh licence or tenancy can be granted by—Bom- 
bay Rents, Hotel and Lodging House Rates Control Act (Bom. LVII of 1947), Secs. 
154, 5(44)—Bombay Rents, Hotel and Lodging House Rates Control (Amendment) 
Act (Mah. XVII of 1973)-—Content-decree providing for payment of Rs. 800 per month 
by defendant for suit premises and for handing over vacant and peaceful possession 
of premises to plaintiff on March 31, 1974—Amendment of Bombay Rent Act by 
Maharashtra Act XVII of 1973—Defendant seeking permanent injunction against pro- 
ceedings in pursuance of consent-decree-—-Whether defendant can get protection of 
s. 15A of Bombay Rent Act—Indian Easements Act {V of 1882), Sec. 52. 


A consent decree may create a tenancy or a licence and it is not as if a new 
tenancy or a fresh licence cannot be granted by a consent decree. The question as 
to whether a consent decree creates a new tenancy or grants a fresh licence is not a 
matter of authority, but is a question which must be decided on the interpretation 
of the terms of the particular consent decree. 

Gurupadappa Shivlingappa v. Akbar! and Bai Chanchal v, S. Jalaluddin, relied on. 

A consent decree is a contract between the parties to which is super-added “the 
command of the Judge” or “the imprimatur of the Court”. It is, as the very ex- 
pression indicates, a cross-breed between a contract and a decree. It is neither purely 
a contract nor purely a decree but has some of the characteristics and incidents of 
both. It can be enforced only by execution as a decree and, even if it is contrary 


5 (1978) Special Civil Application No. *Decided, April 5, 1974. Chamber Sum- 
2466 of 1972, decided by Vaidya and Dudhia mons No. 148 of 1974in O.C.J. Suit No. 428 
JJ., on June 20, 1978 (Unrep.). of 1969. i 

6 (1968) Special Civil Application No. 1 (1949) 52 Bom. L.R. 148, 

1955 of 1962, decided by Tambe and Palekar 2 [1971] A.I.R. S.C. 1081. 
JJ- 0n January 12, 1968 (Unrep.). 
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to law, it cannot be void or invalid as a contract would be, but would have to be 
set aside on that ground. It can be set aside on the ground of fraud on which a 
contract can be set aside and, like a contract, it can create any legal relationship, 
for example, a relationship of tenancy or licence. 

Govind Waman v. Murlidhar Shrinivas, referred to. 

Where in a consent decree passed on March 24, 1971 it was provided, inter alia, 
that in the event of the defendant paying to the plaintiff the sum of Rs. 800 per 
month together with certain electricity charges in respect of the suit premises, the 
plaintiff would not execute the decree for ejeciment, and it was further recorded 
that the defendant would hand over vacant and peaceful possession of the suit pre- 
mises on March 31, 1974, and thereafter the defendant took out a Chamber Summons 
on March 25, 1974 asking for a permanent injunction restraining the plaintiff from 
taking any proceedings in pursuance of the consent decree on the ground, inter alia, 
that the said consent decree has become inexecutable by reason of amendments made 
in the Bombay Rents, Hotel and Lodging House Rates Control Act, 1947 by Maha- 
rashtra Act No. XVII of 1973 whereby a new sub-s. (44) was added to s. 5 of the 
said Act and a new s. 15A was enacted therein, . 

Held, (1) that when the plaintiff agreed not to execute the decree till March 31, 
1974, that necessarily created in the defendant a co-relative right to resist execution 
of the decree if the plaintiff made any such attempt prior to that date; 

(2) that that provision in the consent decree was not an ex-gratia concession 
made by the plaintiff; 

(3) that, having regard to the definition of the term “licensee” in sub-s. (4A) 
of s. 5 of the Act read with the definition of “license” in s. 52 of the Indian Ease- 
ments Acts, 1882, all the ingredients necessary for the purpose of constituting a gence 
were present in the instant case; and 

(4) that, therefore, the defendant was entitled to the protection of the new s. 15A 
of the Bombay Rents, Hotel and Lodging House Rates Control Act, 1947 and to 
relief by way of permanent injunction restraining the plaintiff from taking any 
proceedings in pursuance of the consent decree. 


Tur facts appear in the judgment. 


M.H. Shah, for the plaintiff. 
J.C. Bhatt, with R.J. Bhatt and J.J. Bhatt, for the defendant. 


VIMADALAL J. This is a chamber summons taken out by the defendant (a) 
for an order that the undertaking given by him under the consent decree dated 
March 24, 1971 passed in this suit has become infructuous, inoperative, null 
and void, and that he be relieved of that undertaking; (b) for a permanent 
injunction restraining the plaintiff from taking any proceedings in pursuance 
of that consent decree, and/or from taking possession of the suit premises 
except by due process of law; and (c) in the alternative, for an order that 
the undertaking given by the defendant under the said consent decree be modi- 
fied and the time for the defendant to comply with the same and for the plain- 
tiff not to execute the said consent deeree be extended for such period as the 
Court thinks fit. The plaintiff’s case is that he was the tenant of certain pre- 
mises on the ground floor of a building named Dhanraj Mahal at Apollo Bunder 
in Bombay and had, by an agreement of leave and licence dated November 10, 
1966, permitted the defendant to use a portion of those premises for a period 
of three years commencing from the date of that agreement; that by his 
attorneys’ notice dated November 7, 1968 which was received by the defen- 
dant on November 20, 1968, the plaintiff, however, terminated the said agree- 
ment of leave and licence for breach of its terms and conditions by the de- 
fendant and called upon the defendant to remove himself from the premises 
on the expiry of fifteen days from the date of receipt of that notice; and that the 
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defendant having failed to remove himself from the said premises on the 
determination of that licence, as from December 6, 1968 the defendant became 
a trespasser thereon. The plaintiff therefore filed this suit for possession of 
the said premises, for a permanent injunction restraining the defendant from 
using or entering the same, as well as for an order for payment of compensa- 
tion in respect of the said premises. At the hearing of the said suit, a consent 
decree was passed by Nain J. on the March 24, 1971 whereby it was declared 
that the defendant was, prior to December 6, 1968, a licensee of the plaintiff 
in respect of the suit premises, but that since the said date he had no right, 
title and interest therein, and it was ordered that the defendant was to hand 
over possession of the suit premises in his occupation. It was, however, further 
provided by the said consent decree that in the event of defendant paying to 
the plaintiff the sum of Rs. 800 per month together with certain electricity 
charges in respect of the said premises, the plaintiff was not to execute the 
said decree for ejectment. By the said consent decree it was further ordered 
that in the event of the defendant committing default in payment of any two 
of the said monthly payments or of the arrears of compensation in the manner 
stated in the said consent decree, the said decree was to become executable 
forthwith. In the said consent decree it was further recorded that the de- 
fendant thereby gave an undertaking to the Court that he would hand over 
vacant and peaceful possession of the suit premises on March 81, 1974, or 
when the said consent decree became otherwise executable in accordance with 
its terms. 

In the meantime, by Maharashtra Act XVII of 1973, the Bombay Rents, 
Hotel and Lodging House Rates Control Act, 1947, was amended, inter alta, 
by the addition of a new sub-s. (4A) in the definition s. 5 of the said Act and 
the enactment of a new s. 15A. The material portion of sub-s. (4A) of s. 5 
defines the term “licensee’’ as meaning a person who was in occupation of the 
premises ‘‘under a subsisting agreement for licence given for a licence fee or 
charge’. The new s. 15A gave to a licensee of premises who was in oceupa- 
tion as such on February 1, 1973 the same protection and the same rights as 
a tenant of those premises would have against his landlord. 

In view of the said amendment in the Bombay Rent Act, the defendant 
took out the present chamber summons on March 25, 1974, i.e., just six days 
before he would be required to hand over possession of the suit premises to the 
plaintiff pursuant to the undertaking given by him in the said consent decree 
dated March 24, 1971, for the reliefs already set out above. 

At the very outset of his arguments on behalf of the defendant, Mr. J.C. 
Bhatt clarified two points, and they were, (1) that this chamber summons was 
a proceeding in execution under s. 47 of the Code of Civil Procedure; and 
(2) that he did not contend that the said consent decree dated March 24, 1971 
was null or void by reason of the amendments effected in the Bombay Rent 
Act, but only contended that the said consent decree had become inexecutable 
by reason of those amendments and that he should, therefore, be relieved of 
the undertaking contained therein and the plaintiff should be restrained from 
executing that consent decree. 

The first question that I must consider is, whether this chamber summons 
is maintainable as a proceeding under s. 47 of the Code of Civil Procedure. 


[His Lordship, after dealing with the said question, held:] I, therefore, 
hold that this Chamber summons, as a proceeding under s. 47 of the Code of 
Civil Procedure, is not maintainable. 

In that view of the matter, no other question survives for my consideration 
in regard to this chamber summons. In the event, however, of my being wrong 
in the view which I have taken on the question of the maintainability of this 
chamber summons as a proceeding under s. 47, I would prefer to state briefly my 
views on the merits of the chamber summons also. Prayers (a) and (ec) of 
the chamber summons can be conveniently dealt with together as, if the de- 
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fendant is not to be relieved of the undertaking given by him in the said con- 
sent decree as prayed for by him in prayer (a) of the chamber summons, there 
is no reason why the time for complying with that undertaking should be ex- 
tended as prayed for in prayer (c) thereof. In view of the fact that Mr. Bhatt 
has made it clear that he does not contend, that the said consent decree has 
become null and void by reason of the subsequent amendments effected in the 
Bombay Rent Act, the question of relieving the defendant from the undertaking 
or of extending the time for complying with that undertaking resolves itself 
merely into a question of the Court exercising its diseretionary or inherent 
powers in favour of the defendant for the purpose of giving him relief under 
the said prayers (a) and (c). I have not the slightest doubt that there is no 
reason for exercising those powers in favour of the defendant in the present 
ease. The defendant having voluntarily given the undertaking to vacate on 
March 31, 1974, and having taken the benefit of that undertaking by remain- 
ing in possession notwithstanding the consent decree for ejectment passed 
against him, there is no equity which should induce the Court to relieve him 
of that undertaking or to extend the time for complying with the undertaking, 
even if the application made by way of this chamber summons were a perfectly 
bona fide application. In my opinion, however, this application is not a bona 
fide application, for the simple reason that, though according to the defendant, 
the amendments in question gave him protection under the Rent Act as from 
February 1, 1973, he has not chosen to make this application till only six days 
remained for him to comply with the undertaking contained in the consent 
decree, For all these reasons, even if this chamber summons were maintain- 
able, I would decline to grant the defendant any relief under prayer (a) or 
(e) of this chamber summons. 


That leaves for my consideration prayer (b) of the chamber summons which 
is the main prayer that I am called upon to consider on the merits of this 
chamber summons. The permanent injunction that is sought therein is claim- 
ed on the basis of the right and the protection which, according to the defen- 
dant, the amendments effected in the Bombay Rent Act have conferred upon 
him subsequent to the passing of the consent decree, making that consent 
decree inexecutable. Several authorities were cited and discussed in the course 
of the argument of this chamber summons before me, but I propose to refer 
briefly to only a few of them. In the case of Gurupadappa Shivlingappa v. 
Akbar! a consent decree had been passed on June 11, 1947 in an ejectment suit 
under which the tenant admitted that he was a monthly tenant and was order- 
ed to deliver possession of the demised premises to the plaintiff on January 31, 
1948 and to pay rent every month till the expiry of that period. On February 
13, 1948 the Bombay Rents, Hotel and Lodging House Rates Control Act of 
1947 came into force. On February 16, 1948, the plaintiff applied to execute 
the decree by recovering possession of the property, when the defendant 
pleaded the protection afforded by s. 12(1) of the Bombay Rents, Hotel and 
Lodging House Rates Control Act of 1947. It was held by this Court (Shah 
J., at page 145) that the contractual tenancy of the defendant, which had been 
terminated before the suit was filed, was revived by reason of the consent decree 
passed on June 11, 1947, and the defendant thus became a contractual tenant 
of the plaintiff, and was entitled to claim the benefit of s. 12(/) of the Bombay 
Rents, Hotel and Lodging House Rates Control Act of 1947. It was further 
observed by the learned Judge (at pages 145-146) that a statutory provision 
may, either expressly or by implication, prevent execution of a decree accord- 
ing to its terms and the executing Court would have no jurisdiction to execute 

such a decree accordnig to its directions; and that the consent decree in the 
said cage was one which created a ‘contractual relation” between the plain- 
tiff and the defendant, and there was nothing in the terms of s. 12 of Bombay 
Rents, Hotel and Lodging House Rates Control Act of 1947 which prohibited a 
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tenant whose rights arose under a consent decree from obtaining the benefit of 
that Act. The decision of this Court in Gurupadappa’s case has been interpreted 
by the Supreme Court in the case of Bas Chanchal v. S. Jalaluddin? as laying 
down that having regard to the specific and clear language used in the consent 
decree ‘‘a new tenancy had been created from the date of the consent decree’’. 
The Supreme Court went on to observe that in the case before it the terms of 
the consent decree were in no way comparable with the terms used in the 
consent decree in Gurupadappa’s case and contained no indication of any 
intention to create a tenancy and the Bombay Rents, Hotel and Lodging 
House Rates Control Act of 1947 could, therefore, never apply to the case be- 
fore it. It may be pointed out that the same learned Judge who decided Guru- 
padappa’s case was, on his elevation to the Supreme Court, a member of the 
Bench in Bat Chanchal’s case which construed the judgment in Gurupadappe’s 
ease. In Bat Chanchal’s case, the facts were that, in the agreement on the basis 
of which a consent decree was passed on July 8, 1946, it was agreed that the 
defendant-appellants would continue in the Possession of the suit property for 
a period of five years and would hand over possession after the expiry of that 
period, and they undertook to pay mesne profits every month at various rates 
on the lands in their respective possession. Before that period of five years 
expired, the Bombay Rents, Hotel and Lodging House Rates Control Act of 
1947 had come into force, and it was sought to be contended on behalf of de- 
fendant-appellants that a new tenancy was created by that consent decree which 
was to continue for five years, and that the defendant-appellants, were there- 
fore, entitled to the benefit of the Bombay Rents, Hotel and Lodging House 
Rates Control Act of 1947, which had come into force before that new tenancy 
expired. In regard to that contention, it was held by the Supreme Court (para 
6) that the consent decree did not state that a new tenancy was being created; 
that the Court was unable to find any terms in the consent decree which would 
lead to such an interpretation; that all that the consent decree envisaged was 
that, though the judgment-debtors were liable to immediate eviction, the 
decree-holders agreed to let them continue in possession for a period of five 
years; and that, since that ‘‘concession’’ was being granted as a special case, 
the decree-holders had insisted that the judgment-debtors should pay mesne 
profits at a much higher rate. Though the actual question before the Supreme 
Court was whether the said consent decree itself created a new tenancy, the 
following observations made by the Supreme Court cover a case of licence also 
and are, therefore, relevant for the purpose of chamber summons before me 
(p. 1084): 

“ ,.These terms can, in no way, be interpreted as creating a new tenancy constitut- 
ing the decree-holders as landlords and the judgment-debtors as their tenants. The terms 
of the consent-decree neither constituted a tenancy nor a licence. All that the decree- 
holders did was to allow the judgment-debtors to continue in possession for five years 
on payment of mesne profits as a concession for entering into a compromise”. 


Two propositions emerge from a consideration of the decision of this Court in 
Gurupadappa’s case and of the decision of the Supreme Court in Bas Chanchal’s 
case. They are: (1) that a consent decree may create a tenancy or a licence 
and it is not as if a new tenancy or a fresh licence cannot be granted by the 
terms of a consent decree; and (2) that the question as to whether a consent 
decree created a new tenancy or granted a fresh licence is not a matter of 
authority, but is a question which must be decided on the interpretation of 
the terms of the particular consent decree. Mr. M. H. Shah, on behalf of the 
plaintiff in the present case sought to argue that, having regard to the fact 
that the plaintiff’s whole endeavour was to eject the defendant from the said 
premises, he could never have intended to create a grant even by way of licence 
in favour of the defendant by the consent decree. In my opinion, that argu- 
ment has no validity for such an argument could well be advanced in every 
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ejectment suit in which a consent decree is passed. What the Court has to see 
is not what could have been intended, but what is the expressed intention of the 
parties or, in other words, the intention of the parties as expressed in the parti- 
cular consent decree. 

The decision of this Court in Gurupadappa’s case as well as of the Supreme 
Court in Bai Chanchal’s case have been considered by my brother Gandhi in 
his unreported judgment in Jethalal 8S, Dave v. Bachhubhai S. Dave. Guru- 
padappa’s case has been distinguished by my brother Gandhi on the grounds 
that in the case before him an undertaking had been given to the Court and 
that had to be given some meaning. He refused to accept the contention ad- 
vanced before him that an undertaking contained in a consent decree stood on 
a different footing from an undertaking given to the Court otherwise. Bas 
Chanchal’s case was distinguished by my brother Gandhi on the ground that 
it was on the facts of that case that the Supreme Court had held that the terms 
could in no way be interpreted as creating a new tenancy, since all that the 
decree-holders did in that case was to allow the judgment-debtors to continue 
in possession for five years on payment of mesne profits as a concession for 
entering into a compromise. There were three proceedings before my brother 
Gandhi, one being a Chamber Summons similar to the present Chamber Sum- 
mons; the second a notice of motion for contempt of Court, and the third be- 
ing a notice under O. XXI, r. 22 of the Code of Civil Procedure. By clause 
1 of the consent terms in the said case it was ordered that the defendants were 
to hand over possession of the suit premises to plaintiff No. 1 or his son. By 
clause 4 thereof, the plaintiffs however agreed and undertook not to execute 
the decree in terms of the said clause 1 till September 30, 19738. What is im- 
portant to note is, that clause 4 expressly provided .that till the said date the 
defendants would be entitled to remain in possession of the suit premises ‘‘as 
licensees’’. By clause 5 of the consent terms the defendants agreed with the 
plaintiffs and gave an undertaking to the Court to hand over possession of the 
suit premises to the plaintiff on or before September 30, 1978, or on such earlier 
date that the plaintiffs became entitled to execute the decree. Though there was 
an express provision in clause 4 of the consent terms in the said case that the 
defendants were to remain in possession of the premises in the character of licen- 
sees till the plaintiffs became entitled to execute the consent decree, my brother 
Gandhi held that no licence was created in respect of the suit premises, that 
there was no intention to create any legal relationship between the plaintiffs 
and the defendants, and that the whole idea was that a decree should be passed 
immediately and the defendants be evicted and be decreed to hand over posses- 
sion. He took the view that, since time was to be given for handing over 
possession, ‘“a provision was required to be made and simply for that purpose, 
these consent terms provided that during that period, the plaintiffs agreed and 
undertook not to execute the decree and allow the defendants till that period, 
to use the premises as they used before’’. My brother Gandhi, therefore, dis- 
missed the defendants’ chamber summons, but adjourned the notice of notion 
for contempt as well as the notice under O. XXI, r. 22 in order to give the 
defendants the opportunity to approach the Appeal Court and obtain an order 
for stay of execution, if so advised. My brother Lentin has also, in his judg- 
ment in R. N. Bhagat v. Official Liquidatort on a Judge’s Summons under 
s. 446 of the Companies Act, 1956, taken out by the ex-employee of a company 
against the Official Liquidator of that company after the making of a winding- 
up order had occasion to consider a similar question. The ex-employee was, by 
an order of the Company Judge, allowed to continue in possession of the pre- 
mises in question on his giving an undertaking to the Court to hand ‘over posses- 
sion whenever called upon by the Official Liquidator to do so. He, however, 


8 (1973) 0.C.J. Chamber Summons No. 4 (1078) Company cd ang No. 120 
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subsequently claimed the protection of the new s. 15A of the Bombay Rent 
Act, 1947, and took out a Judge’s Summons for reliefs somewhat similar to 
those claimed in the present chamber summons.‘ My brother Lentin dismissed 
the Judge’s Summons and declined to relieve the applicant from the under- 
taking, nter alsa, on the ground that the undertaking having been given to the 
Court, there was no question of that undertaking having the character of a 
contract, as was sought to be contended before him, for there could be no con- 
tract between a party and the Court. The learned Judge took the view that, 
on the facts before him no case was made out for relieving the applicant from 
the undertaking given by him. The learned Judge further pointed out that, 
in the case before him, even prior to the coming into force of s. 15A of the 
Bombay Rents, Hotel and Lodging House Rates Control Act of 1947, it was 
open to the applicant if he had not given the undertaking to have claimed a 
gsub-tenancy as he was in exclusive possession of the flat since 1955, and that 
it was in order to ensure that he would not make any such claim that the Court 
had required him to execute an undertaking to that effect, and in view of the 
undertaking, the applicant could not have successfully set up a claim to tenancy 
even if s. 15A of the Bombay Rents ete. Act had not been enacted. The learn- 
ed Judge further took the view that the position was in no way different and 
had in no way changed, merely by reason of the enactment of said s. 15A. In 
my opinion, in view of the fact that the question as to whether a consent decree 
creates a new tenancy or grants a fresh licence is not one of authority, as 
already stated above, I do not propose to discuss the unreported judgments 
of my brother Gandhi and my brother Lentin any further, or to discuss any 
of the other authorities that were cited before me. 


It was sought to be contended by Mr. M. H. Shah on behalf of the plaintiff 
that in the case of a consent decree, the contract is merged in the decree and 
no longer remains a contract, with the result that one cannot apply to it all. 
the principles of a contract simpliciter. In my opinion, the proposition that 
a contract merges in a decree, which is applicable when a suit is filed on the 
basis of a contract and a decree is passed therein, cannot have any application 
where a new contract is itself the basis of a consent decree, in which case the 
consent decree partakes of the character both of a contract as well as of a 
decree. The classic definition of a consent decree is too well-known to need 
authority. It has been stated times out of number in judicial decisions that a 
consent decree is a contract between the parties to which is super-added ‘‘the 
command of the Judge’’ or ‘‘the imprimatur of the Court’, A consent deeree 
is therefore, as the very expression indicates, a cross-breed between a contract 
and a deeree. It is neither purely a contract nor purely a decree but has some 
of the characteristics and incidents of both. For example, it can be enforced 
only by execution as a decree would be enforced. Even if it is contrary to law, 
it eannot be void or invalid as a contract would be, but would have to be set 
aside on that ground (vide Govind Waman v. Murlidhar Shrinivas). It can 
also be set aside on the ground of fraud on which a contract can be set aside 
and, like a contract it can create any legal relationship, for example, a rela- 
tionship of tenancy or licence. Such a legal relationship can be created by a 
consent decree either expressly or by necessary implication, as already stated 
above. The next question that, I must therefore proceed to consider is whether, 
on a construction of the consent decree in the present case, it can be said that 
the plaintiff has granted a licence to the defendant. Mr. M. H. Shah on be- 
half of the plaintiff sought to contend that the opening portion of the consent 
deeree clearly shows that, since December 6, 1968 the defendant, had ‘‘no right, 
title and interest in the said premises’’, which according to Mr. Shah must 
mean that he was a trespasser thereon, and the subsequent part of the decree 
does not confer any right on the defendant, but the plaintiff only agrees thereby 
to hold his hands for a particular period. I do not accept that contention of 
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Mr. Shah for, in my opinion, when the plaintiff agrees not to execute the decree 
till March 31, 1974, that necessarily creates in the defendant a co-relative right 
to resist execution ‘of the decree if the plaintiff made any such attempt prior 
to that date. It is, therefore, not correct to say that the provision in the con- 
sent decree not to execute it till March 31, 1974 if certain conditions were com- 
plied with by the defendant, does not create any right in the defendant, in 
that connection. It is pertinent to note that the said provision in the consent 
decree in the present case cannot be construed as an ez-gratia concession by the 
plaintiff, having regard to the fact that the defendant is required to pay a 
certain sum every month for continuing in occupation of the suit premises. 
The only question is whether that right is a right in the nature of a licence, 
or is a mere negative right to resist the execution of the decree. Having re- 
gard to the definition of the term ‘‘licensee’’ in the new sub-s. (4A) of s. 5 of 
the Bombay Rents ete. Act, read with the definition of ‘‘license’’ in s. 52 of the 
Indian Easements Act, the three ingredients necessary to constitute a licence 
within the terms of the Bombay Rents ete. Act of 1947 are, (1) a subsisting 
agreement, (2) under which one person allows another to use his immovable 
property, (3) on payment of a license fee or charge. In my opinion, the de- 
fendant’s occupation of the suit premises in the present case had all the three 
ingredients of a license necessary for the purpose of seeking the protection of 
the new s. 15A of the Bombay Rent Act of 1947. In that view of the matter, 
if I am wrong in the view that the present chamber summons is not maintain- 
able as a proceeding under s. 47 of the Code of Civil Procedure, I would grant 
to the defendant relief by way of a permanent injunction restraining the plain- 
tiff from taking any proceedings in pursuance of the consent decree, which is 
sought in the first part of prayer (b) of the chamber summons. The conclud- 
ing part of that prayer for a permanent injunction restraining the plaintiff 
from taking possession of the suit premises except by due process of law is really 
superfluous for there is no question of the plaintiff having made any such attempt, 
and indeed, the learned counsel for the plaintiff has made it clear that he pro- 
poses to take possession only by resorting to the due process of law. In the 
view which I have taken, however, this Chamber Summons must be dismissed 
with costs. 





APPELLATE CIVIL. 


Before Mr. Justice Malvankar and Mr. Justice Lalit. 


THE GODAVARI SUGAR MILLS LTD. v. S. B. KAMBLE.* 

Maharashtra Agricultural Lands (Ceiling on Holdings) Act (Mah. XXVII of 1961), Secs. 
28, 28-1A (now deleted), 28-1AA, 21(5), 2X15), 2(21), 19, 20-—Maharashtra Agricul- 
tural Lands (Ceiling on Holdings) (Amendment) Act (Mah. XVI of 1968), Sec. 2— 
Maharashtra Agricultural Lands (Ceiling on Holdings) (Amendment) Act (Mah. 
XXVII of 1970), Secs. 4, 8—Constitution of India, arts. 31B, 31A, 31, 14, 19(1) (f), 
19(1) (g), 301, 304(b), 9th Schedule, Serial No. 34—Constitution of India (Seven- 
teenth Amendment) Act—Introduction of s. 28-14 by Mah. Act XVI of 1968 and 
£. 28-1AA by Mah. Act XXVII of 1970 in Mah. Act XXVII of 1961—Principal Act 
already protected under art. 31B—Whether amending Acts carry principal Act in 
new ftelds—Whether ss. 28-14 and 28-IAA only ancillary or incidental to s. 28— 
Whether ss. 28-14 and 28-1AA also protected under art. 31A—Section 21(5), intro- 
duced by s. 4 of Mah. Act XXVII of 1970 in main Act, whether protected under 
art. 31B—-Maharashtra Agricultural Lands (Ceiling on Holdings) grant of surplus 
lands taken over from industrial undertaking Order, 1970, Clauses 3-7-~Bombay 
Tenancy and Agricultural Lands Act (Bom. LXVII of 1948), Sec. 4A—Companies 
Act (I of 1956), Secs. 617, 619, 619A. 
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The mere fact that a particular Act is included in the 9th Schedule to the Con- 
stitution of India is not enough to hold that therefore its amending Act is also 
entitled to the protection under art. 31B of the Constitution. The amending Act 
must be tested as any other Act. However, if the amending Act is only ancillary 
or incidental to the principal Act and does not carry the principal Act into new 
fields, then certainly even the amending Act would be entitled to the same protec- 
tion of art. 31B as the principal Act included in the 9th Schedule. 

Sajjan Singh v. State of Rajasthan,! Ramanlal v. State of Gujarat, Sri Ram Ram 
Narain v. State of Bombay? and Kunjukutty v. State of Kerala,4 referred to. 

Section 28-1A (now deleted) of the Maharashtra Agricultural Lands (Ceiling on 
Holdings) Act, 1961 inserted into the Act by s. 2 of the Maharashtra Agricultural 
Lands (Ceiling on Holdings) (Amendment) Act, 1968 is ancillary or incidental to 
s. 28 of the principal Act and, inasmuch as s. 28 is already protected under art. 31B 
of the Constitution of India, s. 28-1A is also entitled to the protection of the same 
article. Not only the objects of both these sections are the same but even the ele- 
ments thereof are the same. 

Section 28-LAA of the principal Act, which was introduced by s. 8 of the Maha- 
rashtra Agricultural Lands (Ceilmg on Holdings) (Amendment) Act, 1970 provid- 
ing for grant of lands taken over from undertakings to corporations owned or con- 
trolled by the State or a company, also does not carry the principal Act i.e. the 
Maharashtra Agricultural Lands (Ceilmg on Holdings) Act, 1961 into new flelds; 
it is only ancillary or incidental to the provisions of s. 28 of the principal Act which 
is already protected under art. 31B of the Constitution of India, and is, therefore, 
entitled to the protection of the same article. 

If there is nothing new in s. 28-1AA beyond what is already said in 3. 28, then 
the mere fact that the preamble and the title of the Act are amended at the time 
when s. 28-1AA was introduced will not in any way affect the ancillary and inci- 
dental nature of s. 28-LAA. 

Motipur Zamindary Co. v. State of BihkarS and M/s. Burrakur Coal Co. v. Union 
of India,© referred to. 

' Sub-section (5) of s. 21 of the Maharashtra Agricultural Lands (Ceiling on Hold- 
ings) Act, 1961 added by s. 4 of the Maharashtra Agricultural Lands (Ceiling on 
Holdings) (Amendment) Act, 1970 was meant to provide for consequences of vesting 
in a particular situation described m it. For that reason it does not cease to be a 
consequence of taking possession by the Collector as a result of declaration against 
which appeal is filed and disposed of. The added provision is in no way related 
to the provisions of s. 28-LAA. Sections 21(5) and 28-1AA do not form part of a 
single scheme intended to be operative as a whole. Sub-section (5) is intended 
to be operative separately, whether or not s. 28-LAA is valid. Sub-section (5) is only 
ancillary to the provisions of sub-s. (4) of s. 21 of the principal Act which, because 
of the inclusion of the original Act m the Ninth Schedule at Serial No. 34, had 
already come under the protection of art. 31B of the Constitution of India. There- 
fore, sub-s. (5) af s. 21 of the Act is also protected under art. 31B of the Constitution. 

The expression “agrarian reform” cannot be understood in a limited sense of dis- 
tribution of surplus land to landless labourers and agriculturists. It has been given 
a comprehensive meaning by the Supreme Court and the expression embraces all 
provisions for the development of rural economy. In the instant case, the grant 
of surplus land taken over from the industrial undertakings to one or more cor- 
porations (including a company) owned and controlled by the State subject, how- 
ever, to such terms and conditions including m particular the condition of main- 
tenance of the integrity of the surplus land m one or more compact blocks and 
conditions which are calculated to ensure the full and continued supply of raw 
material to the undertaking at a fair price, as envisaged in s. 28-LAA, introduced 
by the Maharashtra Agricultural Lands (Ceiling on Holdings) (Amendment) Act, 


1 [1963] A.I R. S.C. 845. 4 [1972] A.LR.S S .C. 2097. 
3 [1969] A.LR. S.C. 168. 5 [1962] A.LR. S.C. 660. 
8 [1959] A.I.R. S.C. 459, s.c. 61 Bom. 6 [1961] A.LR. S.C. 954. 
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1970 is a scheme of agrarian reform ancillary to the general scheme in the principal 
Act, in the interest of rural economy, promotion of agriculture and welfare of agri- 
cultural population. Similarly, the grant of such lands to joint farming societies 
for the objects mentioned in sub-s, (2) of s. 28 of the principal Act, as envisaged in 
s. 28-LA (now deleted) inserted by Maharashtra Agricultural Lands (Ceiling on 
Holdings) (Amendment) Act, 1968, was also a scheme of agrarian reform like the 
one in s. 28-LAA. Both these sections, therefore, are also protected by art, 31A 
of the Constitution of India. 

Sri Ram Ram Narain v. State of Bombay,? Kochuni v. States of Madras & Kerala, 
Ranjit Singh v. State of Punjab? Vajravelu v. Sp. Dy. Collector,l0 K. D. H. P. 
Co. v. State of Kerala,!! Dy. Commr., Kamrup v. Durganath, 2 State of Kerala v. 
G. R. Silk Mfg. (Wvg.) Co. and Balmadies Plantations v. State of Tamil Nadu,!4 
referred to. 


Tams facts are stated in the judgment. 


Special Civi Application No. 1271 of 1968. 
A.K. Sen, with Anil Diwan and S.I. Thakore, instructed by Kanga & Co., 
for the petitioners. 
Payee Setalvad and R.A. Dada, instructed by Little & Co., for respondents 
os. 1 to 3. 
A.M. Setalvad, instructed by Lattle & Co., for respondent No. 5. 
Respondent No. 4 served. 
A, M. Setalvad, for H. M. Seervat, Advocate General, as per High Court 
Notice. 
. Special Civil Application No. 1341 of 1968. 
Ani Diwan and 8.1. Thakorc, instructed by Kanga & Co., for the petitioners. 
A.M. Setalvad and R.A. Dada, instructed by Little & Co., for respondents 
Nos. 1 to 4. 
A.M. Setalvad, instructed by Isttle & Co., for respondent No. 6. 
Respondent No. 5 served. 
Te Setalvad, for H.M. Seervas, Advocate General, as per High Court 
otice. 


MALVANKAR J. Petitioner No. 1—The Godavari Sugar Mills Limited—is 
a public limited company registered under the Indian Companies Act, 1913. 
Petitioner No. 2—Karamshi Jethabhai Somaiya—holds 15,770 shares of the 
face value of Rs. 100 each and 78,166 shares jointly with others, of the face 
value of Rs. 100 each. Petitioner No. 3——Shantilal Karamshi Somaiya—holds 
6,467 shares of Rs. 100 each and 73,116 shares of the face value of Rs. 100 
each jointly with others. Petitioners Nos. 2 and 3 both are the Directors of 
petitioner No. 1. On June 7, 1961, the Maharashtra Agricultural Lands 
(Ceiling on Holdings) Act, (Act No. XX VII of 1961) (hereinafter called 
“the principal Act’’), received the assent of the President of India and came 
into force on January 26, 1962. Between January 12, 1963 and February 12, 
1968, petitioner No. 1 was served with fifteen notices by respondent No. 1 
for holding an inquiry under s. 14 of the principal Act for determining the 
surplus lands and respondent No. 2 served twenty-three similar notices on 
petitioner No. 1. Respondents Nos. 1 and 2 are the Special Deputy Collec- 
tors, respondent No. 1 being for Lakshmiwadi and respondent No. 2 for Sakar- 
wadi. Respondent No. 3 is the State of Maharashtra. Respondent No. 4 is 
the Maharashtra Revenue Tribunal and respondent No. 5 is the Maharashtra 
State Farming Corporation—a Company registered under the Companies Act, 





7 [1959] A.LR. S.C.459, s.c. 61 Bom. 11 [1972] A.LR. S.C. 2301. 
L.R. 811. 19 [1968] A.LR. S.C. 894. 

8 [1960] A.I.R. S.C. 1080. 18 [1978] A.LR. S.C. 2784. 

9 [1965] A.ILR. S.C. 682. 14 [1972] A.LR. S.C. 2240, 
10 [1965] A.I.R. S.C. 1017. 
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1956. On receipt of the aforesaid notices, petitioner No. 1 filed written ob- 
jections contending that the notices issued under the principal Act were un- 
constitutional and wltra vires. On March 1, 1968, respondent No. 2 passed an 
order and a declaration holding that 8,468 acres and 244 gunthas of land held 
by petitioner No, 1 were in excess of the ceiling area. This order related to 
the lands situated in Sakarwadi. Similarly, respondent No. 1 passed similar 
order on March 7, 1963 holding that 3,677 acres, 16 gunthas and 64 annas of 
lands were in excess of the ceiling area. This order related to the lands 
situated in Lakshmiwadi. Thus, the total acreage declared to be in excess of 
ceiling was 12,146 acres and half a guntha, 8,468 acres and 244 gunthas be- 
ing at Sakarwadi and 3,677 acres, 16 gunthas and 64 annas being at Lakshmi- 
wadi. Petitioner No. 1 then filed appeals bemg Nos. 17 and 18 of 1963 against 
the aforesaid declarations under s. 33 of the principal Act with the Maha- 
rashtra Revenue Tribunal. Later on, these appeals were transferred from 
the Poona Bench of the Tribunal to the Bombay Bench and they were num- 
bered and registered as Nos. ALC-A.2 and ALC-A.3 of 1968. On September 
16, 1963, the petitioners filed Special Civil Application No. 1642 of 1963 in 
this Court challenging the validity of the principal Act. On October 25, 1968, 
Special Civil Application No. 970 of 1963 and similar applications challeng- 
ing the constitutional validity of the principal Act came up for hearing before 
a Division Bench of this Court and this Court upheld the constitutional vali- 
dity of the whole of the principal Act except s. 28 which was struck down. 

In the meanwhile, the Maharashtra State Farming Corporation Limited was 
registered and incorporated under the Companies Act, 1956, on March 6, 1963. 
After the aforesaid Special Civil Applications were disposed of by this Court, 
on June 20, 1964 the Constitution 17th Amendment Act was enacted and, as a 
result, the Ninth Schedule to the Constitution was amended by an entry at Serial 
No. 34 including the whole of the principal Act and thus the principal Act 
including s. 28 was given immunity. Thereafter, on March 10, 1965 Special 
Civil Application No. 1642 of 1963 filed by the present petitioners came up 
before another Division Bench of this Court for hearing and in view of the 
17th Amendment Act, the Special Civil Application was dismissed. The peti- 
tioners then went in appeal to the Supreme Court in Civil Appeal No. 694 
of 1967 against this order and pending the appeal before the Supreme Court, 
on September 20, 1965 stay was granted to the petitioners on certain terms 
and conditions (vide exh. B). On April 10, 1968, the Supreme Court decided 
Civil Appeal No. 694 of 1967 dismissing it in view of the 17th Amendment 
to the Constitution, and this judgment is reported in State of Maharashtra v. 
Madhavrao.! Thereafter, respondent No. 3 filed Civil Application No. 1195 
of 1968 which came up for hearing before this Court on April 26, 1968. How- 
ever, the counsel on behalf of the petitioners gave an undertaking to deliver 
unconditional possession of 10,315 acres of land forthwith on or before May 
2, 1968 and not to cut any crop after April 28, 1968. This undertaking is in 
these words: 

“Wr, Nariman on behalf of the petitioners undertakes to deliver unconditional pos- 
session of 10315 acres of land forthwith on or before 2nd May 1968, and gives a further 
undertaking not to cut any crop after 28th April 1968. No order on this application in 
view of the undertaking. No order as to costs.” 


On May 17, 1968, Maharashtra Act No. 16 of 1968 (hereinafter called ‘‘the 
amending -Act of 1968’’) was enacted and for the first time, s. 28-1A was in- 
serted in the principal Act. This Act extended the period by one year for 
the setting up of Joint Farming Societies contemplated by s. 28 of the prin- 
cipal Act and also empowered the State Government for making a scheme for 
the purpose. Between May 20, 1968 and May 25, 1968, the petitioners handed 
over possession of little more than 10,315 acres of land in pursuance of the 
aforesaid undertaking given by them to the Court on April 26, 1968 in Civil 


1 [1968] A.I.R. S.C. 1895, s.c. 71 Bom, L.R. 141. 
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Application No. 1195 of 1968. On June 26, 1968, the present Special Civil © 
Application No. 1271 of 1968 was filed and on June 27, 1968, interim injunc- 
tion was obtained by the petitioners. The injunction rans thus: 

“Pending the hearing and final disposal of the petition, the respondents, their officers, 
subordinates, servants and agents be restrained by an order and injunction of this Court 
(i) from acting and/or taking any step or proceedings in furtherance or enforcement 
or implementation of the Maharashtra Agricultural Lands (Ceiling on Holdings) Act, 
1961, as amended by the Maharashtra Agricultural Lands (Ceiling on Holdings) Amend- 
ment Act, 1968, and the rules thereunder so far as the said lands or any other lands of 
the Ist petitioner are concerned, (ii) from further dealing with the said lands of the 
first petitioner in any manner, (iH) and/or from hearing or proceeding with the appeals 
being Appeal Nos. 17 and 18 of 1963 (now renumbered as Appeals Nos. ALC. A.2 and 
ALC. A.3 of 1968) filed by the 1st petitioner.” 


This injunction was modified subsequently on July 6, 1968 and the interim 
injunction was vacated in respect of 10,815 acres of land. The petitioners 
also gave an undertaking at that time thal they would inform the Maharashtra 
Revenue Tribunal that they will not press their appeals in so far as they re- 
lated to the said 10,315 acres of land and would request the Maharashtra 
Revenue Tribunal to dismiss the appeals in so far as those lands were con- 
cerned. Respondents Nos. 3 and 5 also gave an undertaking through their 
counsel that they would not part with possession of these lands pending dis- 
posal of the present petition. Accordingly, on July 22, 1968, the Maharashtra 
Revenue Tribunal passed an order dismissing the appeals in respect of 10,317 
acres and 37 gunthas of land. The appeals regarding the rest of the lands 
were kept pending in view of the injunction of this Court mentioned above. 
The result was that out of 12,146 acres of land declared surplus, 1,829 acres 
continued in possession of the petitioners and the remaining 10,317 acres of 
land were handed over by the petitioners in pursuance of their undertaking. 
On May 21, 1969, Maharashtra Act No. 37 of 1969 was enacted, by which 
s. 28-1B and Third Schedule were amended. This Act, however, is not quite 
relevant for our purposes in the present petition. On May 20, 1970, Maha- 
rashtra Act No. 27 of 1970 (hereinafter called ‘‘the amending Act of 1970) 
was enacted and s. 28-IAA was added after s. 28-1A which was deleted. On 
August 18, 1970, the State Government passed the Maharashtra Agricultural 
Lands (Ceiling on Holdings) grant of surplus lands taken over from indus- 
trial undertakings Order, 1970, under s. 28-1AA of the amending Act of 1970. 


The petitioners, therefore, have filed the present petition challenging the 
constitutional validity not only of the amending Acts of 1968 and 1970 but 
also of the principal Act as amended by the amending Acts of 1968 and 1970, 
inter alia on the grounds that they are not protected either under art. 31B or 
art. 31A of the Constitution and that if these Acts fall under art. $81(2), they 
are violative of arts. 14, 19(7)(f), 19(2)(g) and 31 of the Constitution. 
Consequently, they have prayed for a declaration that the principal Act as 
amended by the amending Acts of 1968 and 1970 is unconstitutional, void, 
ulira vires and, therefore, unenforceable, and that therefore all steps, pro- 
ceedings or orders taken by respondents Nos. 1 to 3 under the principal Act 
and the amending Acts are null and void. They have also asked for a writ 
of mandamus or other appropriate writ forbearing the respondents from act- 
ing and/or taking any steps or enforcing or implementing the principal Act 
as amended by the amending Acts, for remaining in possession of the afore- 
said lands, for restoration of possession thereof and also mesne profits for use 
and occupation. 


The respondents have contested the petition denying that either the princi- 
pal Act or the amending Acts of 1968 and 1970 are unconstitutional, void and 
ultra vires. They have contended that the principal Act and also the amend- 
ing Acts of 1968 and 1970 are protected firstly under art. 31B of the Consti- 
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tution and secondly under art. 31A because the principal Act as amended by 
the amending Acts of 1968 and 1970 is a measure of agrarian reform. 

Before we proceed to discuss the various points raised before us by the learn- 
ed counsel on both the sides bearing on the principal Act and also the amend- 
ing Acts of 1968 and 1970, it would be necessary to examine firstly the scheme 
of the principal Act. The title of the principal Act, as it stood before it was 
amended by the amendnig Acts of 1968 and 1970, reads thus: 


“An Act to impose a maximum limit (er ceiling) on the holding of agricultural land 
in the State of Maharashtra; to provide for the acquisition and distribution of land held 
in excess of such ceiling; and for matters connected with the purposes aforesaid.” 


The preamble of the principal Act runs thus: 

“WHEREAS, for securing the distribution of agricultural land as best to subserve 
the common good, it is expedient in the public interest to impose a maximum limit (or 
ceiling) on the holding of agricultural land in the State of Maharashtra; to. provide for 
the acquisition of land held in excess of the ceiling, and for the distribution thereof 
to landless and other persons; and for matters connected with the purposes aforesaid;...” 


Chapter I which is preliminary, gives definitions. Section 2(/5) defines ‘‘joint 
farming society’? meaning a joint farming society (registered or deemed to be 
registered as such, under any law for the time being in force relating to the 
registration of co-operative societies) the members of which cultivate jointly 
the land held by the members or by the society. Section 2(2/) defines ‘‘owner’’ 
and says that in relation to any land, it includes the person holding the land as 
occupant, superior holder, tenure-holder or land-holder as defined in the rele- 
vant Code, or as lessee of Government, a mortgagee-in-possession, and a per- 
son holding land for his maintenance. The rest of the definitions in this 
Chapter are not relevant for our purposes. Chapter II provides for ceiling 
on holding of land and s. 3 in this Chapter, which is relevant for our pur- 
poses, says that in order to provide for the more equitable distribution of agri- 
cultural land amongst the peasantry of the State of Maharashtra (and in par- 
ticular, to provide that landless persons are given land for personal cultiva- 
tion), on the commencement of the Act, there shall be imposed to the extent, 
and in the manner hereinafter provided, a maximum limit (or ceiling) on the 
holding of agricultural land throughout the State. Section 4 speaks about 
prohibition on holding land in excess of ceiling area and area in excess of 
ceiling to be surplus land. Section 5 provides for ceiling area. Section 6 pro- 
vides for lands held in excess of ceiling area deemed to be within ceiling area 
in certain circumstances, Chapter IV provides for surplus land. In this 
Chapter, s. 12 provides for submission of returns; s. 13 speaks about failure 
to submit returns; s. 14 provides for power of Collector to hold enquiry; s. 16 
says about selection of land for retention in ceiling area; s. 17 provides for 
notices to persons affected by enquiry under s. 14; s. 18 says what matters are 
to be considered by the Collector in the inquiry; s. 19 provides for power of 
Collector to restore land to landlord in certain cases. It is to be noticed, 
however, that this section does not apply to the holding of any industrial 
undertaking or holding consisting of one or more compact blocks which the 
State Government may with a view to maintaining its integrity notify in that 
behalf under s. 18. Section 21 provides for declaration to be made by a Col- 
lector regarding surplus land and consequences thereof. Sub-section (4) of 
s. 21 says that as soon as may be after the expiry of a period of sixty days 
from the date of publication of the notification under sub-s. (2) or any earlier 
date agreed upon with the holder of surplus land or if an appeal is filed against 
the declaration or any part thereof, or if the State Government has called for 
the record or proceedings of the declaration under sub-s. (2) of s. 45, after a 
final decision is given on the declaration or part thereof, the Collector shall 
take, in the prescribed manner, possession of the land which is delimited as 
surplus and in the ease of land which the landlord is entitled to resume, re- 
store possession of the land to the persons named in the declaration. The 


1974.] GODAVARI SUGAR MILLS 0. KAMBLE (A.C.J.)—Malvankar J. 267 


surplus land shall be deemed to be acquired by the State Government for the 
purposes of the Act with effect from the date on which the possession thereof 
is taken by the Collector and accordingly it shall vest without further assur- 
ance and free from all encumbrances in the State Government. We are not 
concerned with the proviso to sub-s. (4) of this section in the instant case. 
Chapter V provides for compensation. Section 23 speaks about quantum of 
compensation. Section 25 provides for determination of compensation and ap- 
portionment thereof, and s. 26 provides for mode of payment of amount of 
compensation. Chapter VI speaks about distribution of surplus land. Sec- 
tion 27 in this Chapter provides for distribution of surplus land other than 
the land taken over from industrial undertaking, while s. 28 makes special 
provision in respect of land taken over from industrial undertaking to ensure 
efficient cultivation and continued supply of raw materjal. Similarly, s. 28A 
also makes special provision in respect of certain holdings to ensure their 
integrity etc. Section 29 puts restriction on transfer or division of land grant- 
ed under s. 27 or s. 28. Chapter VII provides for procedure and appeal, and 
Chapter VIII deals with miscellaneous matters. There are three Schedules 
appended to this Act, of which the First Schedule is under s. 2(J8), s. 5 and 
s. 23; the Second Schedule is under s. 48 and the Third Schedule is under 
B. 28-1B. 

It is not disputed before us that the whole of the principal Act, exclusive 
of s. 28 and also the amended provisions under the amending Acts of 1968 and 
1970, is a measure of agrarian reform and, therefore, is protected even under 
art. 31A, apart from the fact that it is also included at Serial No. 34 in the 9th- 
Schedule to the Constitution and, therefore, also comes under the umbrella of 
art. 31B of the Constitution. 

As regards the amending Act of 1968, its preamble is in these words: 

“WHEREAS, section 28 of the Maharashtra Agricultural Lands (Ceiling on Hold- 
ings) Act, 1961, provides inter alia that, for such period as is necessary for the setting 
up of joint farming societies as provided in sub-section (2) of that section (being not 
more than five years in the aggregate from the date of taking possession of the land), 
the land acquired or any part thereof should be cultivated by one or more farms run 
or managed by the State, or by one or more corporations (including a company) owned 
or controlled by the State; 

AND WHEREAS, the State Government have accordingly constituted the Maha- 
rashtra State Farming Corporation Limited (a company formed and registered under the 
provisions of the Companies Act, 1956), for managing the farms till the setting up of 
the joint farming societies aforesaid; 

AND WHEREAS, since efforts so far made have not borne fruit in setting up any 

such societies and the aggregate period of five years provided by section 28 aforesaid 
for setting up of joint farming societies is due to expire between the months of May 
and October of this year, the State Government is of opinion that effort should continue 
to be made for setting up of such societies within a further period of one year and 
under a scheme lands should be granted to persons referred to in sub-clauses (i) to (wv) 
of clause (b) of sub-section (2) of section 28 on certain conditions;...” 
It is, therefore, clear from the preamble that the object of the amending Act 
of 1968 is to provide for an interim arrangement pending the setting up of 
joint farming societies. Section 2 of this Act inserts s. 28-1A of the principal 
Act after s. 28. Section 3 amends s. 46 of the principal Act, which provides 
for powers to make rules. Section 4 amends s. 47 of the principal Act, which 
provides for exemptions. We are, however, concerned in this petition only 
with the amendment made by s. 2 by introducing s. 28-1A. 

On May 20, 1969, before the amending Act No. 27 of 1970 was enacted, we 
have another amending Act being Maharashtra Act No. 38 of 1969 which came 
into force on May 20, 1969. Section 2 of this Act only amended s. 281A in- 
troduced by the amending Act of 1968 by extending the period for five years 
by one year more to enable the State Government to set up joint farming 
societies, 
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Turning, therefore, to the Maharashtra amending Act No. 27 of 1970 with 
which we are mainly concerned in this petition, the preamble of this Act is 
in these words: 


“Whereas, section 28 of the Maharashtra Agricultural Lands (Ceiling on Holdings) 
Act, 1961, inter alia provides that the State Government shall take particular care to 
ensure that the acquisition of land held by an industrial undertaking (being land which 
was being used for the purpose of producing or providing raw material for the manu- 
facture or production of any goods, articles or commodities by the undertaking) does 
not affect adversely the production and supply of raw material from such land to the 
undertaking; and that for the purpose of so ensuring the continuance of supply of 
such raw material to the undertaking, and generally -for the full and efficient use of 
the land for agriculture and its efficient management, the State Government may main- 
tain the integrity of the area so acquired in one or more compact blocks, and may 
grant the land, or any part thereof, to a joint farming society (or a member thereof) 
consisting of persons referred to in clause (b) of sub-section (2) of that section; 

And Whereas, that section inter alia further provides that for such period ag is 
necessary for the setting up of joint farming societies as provided in sub-section (2) of 
that section (being not more than five years in the aggregate from the date of taking 
possession of the land), the land acquired or any part thereof should be cultivated by 
one or more farms run or managed by the State, or by one or more corporations (in- 
cluding a company) owned or controlled by the State; 

And Whereas, the State Government have accordingly constituted the Maharashtra 
State Farming Corporation Limited (a company formed and registered under the pro- 
visions of the Companies Act, 1956), for managing the farms till the setting up of the 
joint farming societies aforesaid; 

And Whereas, efforts so far made in the setting up of such societies including the 
efforts made for the setthg up of such societies under the Maharashtra Agricultural 
Lands (Ceiling on Holdings) Setting up of Joint Farming Societies Scheme, 1968, made 
under section 28-LA of the said Act have not borne fruit, and the periods for the setting 
up of such societies are due to expire between the months of May and October, 1970; 

And Whereas, in the light of experience mentioned aforesaid, it is not possible to 
say that any such joint farming societies can be set up at all; 

And Whereas, short extensions of time for the setting up of such joint farming 
societies is hampering the full and efficient use of the land for agriculture and ita 
efficient management for the reason that the Maharashtra State Farming Corporation 
is thereby prevented from undertaking any plans or schemes for the improvement of 
the land and it is finding it difficult to carry out the objects of clause (b) of sub-section 
(2) of section 28; 

And Whereas, most of the undertakings have also represented to the State Govern- 
ment that cultivation of the land may be continued with the Maharashtra State Farming 
Corporation on a permanent basis for the reason that implementation of the Joint Farm: 
ing Societies Scheme aforesaid will lead to fragmentation of land, and that since the 
economic development of land is part of agrarian reform, the continuation of the manage- 
ment of the lands by the said Corporation will subserve the purpose of agrarian reform 
in consonance with the objects of the said Act; 

And Whereas, the State Government after carefully considering the question, in 
particular, in the light of what has been set out hereinabove, is also of opinion that 
the cultivation of the land should be continued with the Maharashtra State Farming 
Corporation on a permanent basis;...” 


This Act contains nine sections, out of which s. 1 provides for title and com- 
mencement. Sections 2 and 3 amend title and preamble respectively of the 
principal Act. Section 4 amends s. 21 of the principal Act by inserting 
sub-s. (5) after sub-s. (4) of s. 21. Section 5 amends s. 27 by inserting el. (+a) 
after cl. (+) in sub-s. (5). Section 6 amends s. 28 by deleting cl. (b) of the 
proviso in sub-s, (2) and cl. (b) in sub-s. (3). Section 7 deletes s. 28-1A which 
was introduced by the amending Act of 1968. Section 8 inserts s. 28-1AA 
after s. 28-1A so deleted. Section 9 amends s. 47 which provides for exemp- 
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tions. The preamble of this Act shows that ultimately the State Government 
found that joint farming societies could not be set up and, therefore, it was 
decided to grant the lands to a Corporation or Corporations owned or con- 
trolled by the State Government and this was being done for achieving the 
same object for which s. 28 was enacted in the principal Act and thereafter 
s. 28-1A was introduced by the amending Act of 1968. 

It would not be out of place at this stage to notice a few historical facts 
preceding the institution of the present application. It appears that Special 
Civil Application No. 970 of 1963 along with other Special Civil Applications 
were filed in this Court challenging the constitutional validity of the princi- 
pal Act. A Division Bench of this Court decided these petitions on October 
25, 1963 holding tnter alia that the principal Act was perfectly valid in law 
except s. 28 which was void on the ground that it contravened the provisions 
of art. 14 of the Constitution. The Division Bench, while recording its find- 
ing, has observed thus: 

“Mr. Mehta has in this respect confined his attack principally to the provisions of 
section 28...and in our opinion the remaining provisions of the Act clearly partake of 
the nature of agrarian reform in whatever sense that expression is used and even 
if the attenuated meaning for which the petitioners contend is given to it. Even assum- 
ing that it is used in the narrow sense of equal distribution of land, still the provisions 
of the Act other than section 28 clearly deal with the distribution of land and matters 
connected therewith. 

...The provisions of the section dealing with land or the production from the 
land could, in our opinion, be justifiable as agrarian reform, but it seems to us that by 
no stretch of argument can it be urged that providing or supplying of raw material 
from the land to the undertaking is in any way connected with agrarian reform. A 
fortiori would, continuance of supply of raw material to an industrial undertaking not 
fall within ‘agrarian reform’, 

In the section the expression...Therefore, the question is whether the supply of 
raw material from a particular piece of land to a particular industrial undertaking is 
a measure of ‘agrarian reform’. It seems to us that there the legislation transgressed 
the legitimate limits of ‘agrarian reform’ and provided for a subject unconnected with 
‘agrarian reform’....and all those purposes, refer to the supply of provision of raw 
material from the land to the undertaking or ensuring the continuance of the supply 
of such raw material to the undertaking i.e. an industrial undertaking. None of these 
purposes we have already indicated can be purposes connected with agrarian reform. 

In sub-clause (a) there is further a reference to the ‘continued supply of raw 
material to the undertaking at a fair price.’ It seems to us that even the ensuring 
of a ‘fair price’ for the raw material to an industrial undertaking is no part of the 
objects of any agrarian reform. It must be remembered in construing the provisions 
of section 28 that it applies only and especially to an industrial undertaking. We 
cannot see how a legislation providing for matters connected with an industrial under- 
taking and particularly for providing for supply of raw material to an industrial under- 
taking and at a fair price can partake of the nature of agrarian reform.” 


Thus, a Division Bench took the view that so far as the provisions of s. 28 
were concerned, they could not be interpreted to mean a measure of agrarian 
reform. This Court then went into the question as to whether or not s. 28 
could be held to be bad being contrary to the provisions of arts. 19(/)(f), 14 
and 31 of the Constitution and after coming to the conclusion that it contra- 
vened art. 14, it struck it down. 

After the aforesaid judgment was delivered, Constitution 17th Amendment 
Act of 1964 came into force on June 20, 1964. The Statement of Objects and 
Reasons, so for as it is relevant at this place, of this 17th Amendment Act of 
1964, is in these words: 

“Tt is also proposed to amend the Ninth Schedule by including therein certain 
State enactments relating to land reform in order to remove any uncertainty or doubt 
that may arise in regard to their validity.” 
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_ Accordingly, not only art. 31A was amended but s. 3 of that Act amended even 
the’ Ninth Schedule to the Constitution by adding a number of entries after 
entry No. 20 and so far as we are concerned, it added entry No. 34 which 
relates to the Maharashtra Agricultural Lands (Ceiling on Holdings) Act, 
1961 (Maharashtra Act No. 27 of 1961). Thereafter, the present petitioners 
also filed Special Civil Application No. 1642 of 1968 again challenging the 
principal Act inclusive of s. 28, on other grounds. But this petition was dis- 
missed on the ground that the 17th Amendment to the Constitution put s. 28 
and other provisions of the principal Act beyond challenge on the ground that 
they were inconsistent with or took away or abridged any fundamental rights. 
The petitioners, however, went in appeal to the Supreme Court against the 
decision of this Court and the Supreme Court also confirmed the decision of 
this Court and dismissed the appeal. The decision of the Supreme Court is 
reported in State of Maharashtra v. Madhavrao. The Supreme Court held that 
art. 31B, after its amendment by the Constitution 17th Amendment Act, 1964, 
protects the Maharashtra Act 27 of 1961. It would thus be seen that the 
principal Act inclusive of s. 28 is now placed beyond challenge in view of the 
protection of art. 31B of the Constitution on the ground of infringement of 
fundamental rights. 

Coming to the points raised before us, the learned counsel Mr. Sen, appear- 
ing on behalf of the petitioners, has contended that the amending Acts of 
1968 and 1970 carry the principal Act into new fields, inasmuch as the surplus 
lands being initially acquired for the purposes of agrarian reform, that is to 
say, for distribution of surplus lands to the landless, labourers and agricul- 
turists and to joint farming societies, the amending Acts provide for the grant 
of these surplus lands to the State Corporations. According to the learned 
counsel, an acquisition of surplus lands in such a case would clearly come 
under art. 31(2) of the Constitution and, therefore, the amendments radically 
change the original character of the principal Act. The learned counsel Mr. 
Setalvad, appearing on behalf of the respondents, on the other hand, has con- 
tended that the amending Acts of 1968 and 1970 are only ancillary or inci- 
dental to s. 28 of the principal Act which is already given protection under 
art. 31B. In his submission, these amending Acts do not in any way alter 
the original character of the principal Act, particularly s. 28, and therefore 
do not carry the principal Act into a new field. 

Before we deal with these rival contentions, it would be worthwhile to exa- 
mine the position in law on the point raised on behalf of the petitioners. In 
Sajjan Singh v. State of Rajasthan, we have the observations of their Lord- 
ships of the Supreme Court regarding the effect of art. 31B (p. 859): 

“the effect of the last clause in Art. 31B is to leave it open to the respective 
legislatures to repeal or amend the Acts which have been included in the Ninth 
Schedule. In other words, the fact that the said Acts have been included in the 
Ninth Schedule with a view to make them valid, does not mean that the legislatures 
in question which passed the said Acts have lost their competence to repeal them or 
to amend them. That is one consequence of the said provision. The other inevitable 
cpnsequence of the said provision is that if a legislature amends any of the provisions 
contained in any of the said Acts, the amended provision would not receive the protec- 
tion of Art. 31-B and its validity may be liable to be examined on the merits.” 


In Ramanlal v. State of Gujarat, which was a case under the Bombay Tenancy 
and Agricultural Lands Act, 1948, the question arose whether s. 65(/) of that 
Act as amended by s. 35 of Bombay Act No. 13 of 1956, could get protection 
of art. 31B on the ground that it was merely an ancillary or incidental amend- 
ment of s. 65(7). Mr. Sen has very strongly relied upon this decision to show 
that in the instant case the amending Acts of 1968 and 1970, particularly 
s. 28-1A and s. 28-1AA, could not be said to be ancillary or incidental to the 
provisions of s. 28 of the principal Act. In particular, he has relied upon 


2 [1965] A.LR. S.C. 845. 8 [1969] A.I.R. S.C. 168. 
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para. 10 of the reported judgment at pages 174 and 175. Their Lordships 
have observed thus in para. 10 with reference to that amendment (p. 174): 

“...That Amendment if accepted as unassailable will have the indirect effect of 
amending the original Schedule IX by including something in it which was not there 
before. This is undoubtedly beyond the competence of any State legislature. The argu- 
ment of the learned Attorney General that the general scheme of the Preamble and 
the provisions of S. 44 made applicable by S. 65(2) both of which have the protection 
of Art. 31-B must give protection is fallacious. Even if the preamble and S. 44 could 
be read (and we do not decide that they can be so read) to give validity it is clear 
that the preamble talked only of landholders and the addition of the words to S. 65 
is intended to apply the principle to non-landholders. Similarly the provisions of S. 44 
under the unamended Act, could not have been made applicable to such landholders. 
The amendment of S. 65 was really carrying the Act into new fields and not being 
considered as an amendment of the Constitution, how can it claim the protection given 
to the unamended Act? Therefore Art. 31-B and the Ninth Schedule cannot be called 
in aid.” 
It is, therefore, obvious that because s. 65 of the Bombay Tenancy and Agri- 
cultural Lands Act, 1948, provided for the assumption of management of 
lands held by landholders and which remained uncultivated, and the amend- 
ment of s. 65 enabled the Government to assume management of the lands of 
non-landholders, it could not be protected under art. 31B. Not only the pre- 
amble of the Bombay Tenancy and Agricultural Lands Act, 1948, spoke about 
the landholders but even s. 44 which conferred power to assume management 
of lands on the State Government related to the management of the lands 
of landholders. Surely, therefore, assumption of management of lands be- 
longing to non-landholders was a new field, for which there was neither any 
provision in s. 44 nor any reference in the preamble. All that, therefore, 
this decision lays down is that if the amendment carries the principal Act 
into new fields, such an amendment would not be protected by art. 31B of 
the Constitution, even though the principal Act to which the amendment is 
sought to be made is included in the Ninth Schedule. In Sri Ram Ram Narain 
v. State of Bombay, the challenge to the Bombay Tenancy and Agricultural 
Lands (Amendment) Act, (18 of 1956), was made and one of the arguments 
advanced before their Lordships was that the impugned Act of 1956 was a 
further measure of agrarian reform carrying forward the intentions which 
had their roots in the 1948 Act. It was, therefore, argued that the provisions 
of the impugned Act were cognate provisions of the 1948 Act. Their Lord- 
ships held that that position could not obtain because whatever amendments 
were made by the impugned Act in the 1948 Act were future laws within the 
meaning of art. 13(2) of the Constitution and required to be tested on the 
self-same touchstone. They would not be in terms saved by art. 31B and 
would have to be scrutinized on their own merits before the Courts came to 
the conclusion that they were enacted within the constitutional limitations, 
The very terms of art. 81B envisaged that any competent Legislature would 
have the power to repeal or amend the Acts and the Regulations specified in 
the Ninth Schedule thereof and if any such amendment was ever made the 
vires of that would have to be tested (vide para. 36 at p. 469). Lastly, in 
Kunjukutty v. State of Kerala,> the amending Act 35 of 1969 of the Kerala 
Land Reforms Act (1 of 1964) was challenged on the ground that it was not 
entitled to protection of art. 31A of the Constitution and was violative of 
art. 19(1)(f). In that connection, their Lordships of the Supreme Court ob- 
served in para. 2 at p. 2099 thus: 

‘It may at the outset be pointed out that the Kerala Land Reforms Act, 1963 (Act 
No. 1 of 1964) as originally enacted was specifled in the Ninth Schedule to the Consti- 
tution (Item No. 39 in that Schedule) and is, therefore, immune from constitutional 


4 [1050] ALR. S.C, 459, s.c. 61 Bom. & [1972] AIR. S.C, 2097. 
L.R. 811. 


272 . _ THE BOMBAY LAW REPORTER. [VOL. LXXVII: 


challenge founded on the ground that the provisions of the said Act are inconsistent 
with or take away or abridge any of the rights conferred by any provision of Part MI 
of the Constitution; vide Art. 31-B. It is only the subsequent amendment of the original 
Act which having not been specified in the Ninth Schedule is open to attack as viola- 
tive of the fundamental rights guaranteed by Part II of the Constitution.” 


It is, therefore, clear from these decisions that the mere fact that a particular 
Act is included in the Schedule is not enough to hold that therefore its amend- 
ing Act is entitled to the protection of art. 81B. The amending Act must be 
tested as any other Act. However, if the amending Act is only ancillary or 
incidental to the principal Act and does not carry the principal Act into new 
fields, then certainly even the amending Act would be entitled to the same 
protection of art. 31B as the principal Act included in the Ninth Schedule. 
Bearing in mind, therefore, these principles, we are to see whether the amend- ' 
ing Acts of 1968 and 1970 in the instant caso are entitled to the protection of 
art. 31B of the Constitution. For this purpose, it would be necessary to close- 
ly examine the provisions of s. 28 of the principal Act and s. 28-lA and 
s. 28-1AA introduced by the amending Acts of 1968 and 1970 respectively. 


Before, however, we actually proceed to examine the provisions of aforesaid 
sections of the principal Act, it would be necessary to bear in mind that the 
provisions of s. 43A of the Bombay Tenancy and Agricultural Lands Act, 1948, 
say that the lands leased by their owners to industrial or commercial under- 
takings and growing sugarcane could not be resumed by the landlords in view 
of the exemption of such lands from the application of certain provisions of 
that Act. Similarly, though the object of the principal Act is to distribute 
surplus land amongst landless labourers and agriculturists after imposition 
of ceiling, ss. 19 and 20 of the principal Act could not be availed of by these 
lessors-landlords. Section 19 of the principal Act empowers Collector to re- 
store land to landlords in certain cases, but this section does not apply to a 
holding of any industrial undertaking or a holding consisting of one or more 
compact blocks which the State Government may with a view to maintain its 
integrity notify in that behalf, while s. 20 provides for manner of consider- 
ing claims of landlords to lands under s. 19. Obviously, there could be no 
question of any of the surplus lands taken over from any industrial under- 
taking, being restored to the lessors-landlords under s. 19 of the principal 
Act. The reason obviously is that such lands being used for the purposes of 
producing raw material to be supplied to such undertakings, could not be re- 
turned to the lessors-landlords without adversely affecting the production of 
raw material, that is to say, sugarcane in this case, and its continuous supply 
to the undertakings. At the same time, the lessors of such lands being de- 
prived also of the benefits of ss. 19 and 20 of the principal Act like s. 438A 
of the Bombay Tenancy and Agricultural Lands Act, 1948, were likely to be 
dissatisfied resulting into discontent of such lessors-landholders. At the same 
time, permitting these lessors to take back their lands would amount to the 
fragmentation of the compact blocks in the area adversely affecting the main- 
tenance of efficient production of raw material, efficient management of lands 
and also supply of raw material viz. sugarcane, to the undertakings. It was 
for this purpose that the Legislature enacted special provision contained in 
s. 28. Later on, but before the Constitution 17th Amendment Act, s. 28 was 
amended by Maharashtra Act No. 18 of 1962 and thereafter again by Maha- 
rashtra Act No. 9 of 1963. Maharashtra Act No. 9 of 1963 also inserted 
s. 28A in the principal Act after s. 28. It would be worthwhile here to refer 
to the Statement of Objects and Reasons regarding the amending Act No. 9 
of 1963. It runs thus: 

“Tt has been brought to the notice of Government that most of the land held by 
industrial undertakings is held by them on lease from persons holding land less than 
the ceiling area. The landlords of these lands are not entitled to restoration under 
section 19 of the Act as these holdings are excluded from the operation of that section. 
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It is true that after these lands vest in Government as surplus land, these landlords are 
entitled to regrant of the land on condition that they cultivate the land personally 
and become a member of the joint farming society. But pending the establishment 
of such joint farming society these lands would be handed over to farms managed 
by the State or to a corporation envisaged by section 28 with the result that till the 
formation of the joint farming society these landlords will be deprived of the rental 
income from these lands. In order to remove this hardship it is considered necessary to 
amend the Act so as to entitle these landlords to regrant of the land to the extent 
of the ceiling area on condition that they lease the land to a farm or corporation afore- 
said with a view to maintaining the integrity of the holdings and thereafter become 
members of a joint farming society. 

It has also been brought to the notice of Government that there are certain farms 
_ consisting of large compact blocks in the State which are very efficiently managed and 
on which heavy investments and structural improvements are made. It is felt that if 
the surplus lands in these farms after they are acquired and vest in Government, are 
distributed under section 27, there is every likelihood that the break up of these farms 
will result in fall in production. It is, therefore, considered that with a view to main- 
taining their efficient cultivation and integrity these farms also should be dealt with in 
the same manner in which surplus lands of industrial undertakings are dealt with under 
section 28”. 


Thereafter, the whole of the s. 28 as amended by these two Acts came to he 
included in the Ninth Schedule along with the principal Act. The object of 
s. 28, therefore, is obvious and it is this that the State Government wanted 
to ensure that the acquisition of the surplus land did not affect adversely the 
production and supply of raw material from the land to the undertaking and, 
therefore, wanted to maintain the full and efficient use of the land for agri- 
culture, its efficient management and the integrity of the area acquired in 
one or more compact blocks. 
Now, s. 28 of the principal Act reads thus: 

“28. (1) Where any land held by an industrial undertaking is acquired by, and 
vests in, the State Government under section 21, such land being land which was being 
used for the purpose of producing or providing raw material for the manufacture or 
production of any goods, articles or commodities by the undertaking, the State Govern- 
ment shall take particular care to ensure that the acquisition of the land does not affect 
adversely the production and supply of raw material from the land to the undertaking. 

(2) Notwithstanding anything contained in section 27, but subject to any rules 
made in this behalf, for the purpose of so ensuring the continuance of the supply of 
such raw material to the undertaking, and generally for the full and efficient use 
of the land for agriculture and its efficient management, the State Government— 

(a) may, if it is in the opinion of that Government necessary for the purpose afore- 
said (such opinion being formed after considering the representation of persons interest- 
ed therein), maintain the integrity of the area so acquired, in one or more compact 
blocks; and 

(b) may, subject to such terms and conditions (including in particular, conditions 
which are calculated to ensure the full and continued supply of raw material to the 
undertaking at a fair price), grant the land, or any part thereof, to a joint farming 
society (or a member thereof) consisting as far as possible, of— 

(4) persons who had previously leased such land to the undertaking, 

(ti) agricultural labour (if any) employed by the undertaking on such land, 

(iii) technical or other staff engaged by the undertaking on such land, or in re- 
lation to the production or supply of any raw material, 

(iv) adjoining landholders who are small holders, 

(v) landless persons: 

Provided that, the State Government may— 

(a) for such period as is necessary for the setting up of joint farming societies as 
aforesaid, being not more than three years in the first instance (extensible to a further 
period not exceeding two years) from the date of taking possession of the land, direct 

B.L.R—18, 
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that the land acquired, or any part thereof, shall be cultivated by one or more farms 
run or managed by the State, or by one or more corporations (including a company) 
owned or controlled by the State; l 

(b) grant to the landlord so much of the surplus land leased by him to the under- 
taking, which together with any other land held by him does not exceed the ceiling 
area (but if the landlord be a public trust and the major portion of the income from 
the land is being appropriated for purposes of education or medical relief, grant the en- 
tire land to the public trust) on condition that the landlord, or as the case may be, the 
public trust lease the land to a farm or corporation described in clause (a) aforesaid, 
and thereafter, in the case of a landlord (not being a public trust) that he become a 
member of the joint farming society, and in the case of a public trust, that it lease 
the land to a joint farming society. 

(3) The State Government may provide that,— 

(a) for the breach of any term or condition referred to in clause (b) of sub- 
section (2), or 

(b) if the landlord to whom the land is granted fails to lease the land to the 
farm or corporation or to become a member of a joint farming society; or 

(c) if it considers after such inquiry as it thinks fit, that the production and sup- 
ply of raw material to the undertaking is not maintained at the level or in the manner 
which, with proper and efficient management it ought to be maintained, or 

(d) for any other reason it is undesirable in the interest of the full and efficient 
cultivation of the land, that the joint farming society should continue to cultivate the 
land, 
the grant shall, after giving three months’ notice of termination thereof and after giving 
the other party reasonable opportunity of showing cause, be terminated, and the land 
resumed. Thereafter, the State Government may make such other arrangements as it 
thinks fit for the proper cultivation of the land and maintenance of the production and 
supply of raw material to the undertaking”. 


In short, sub-s. (Z7) provides that the State Government should take particular 
care to ensure that the acquisition of the surplus land taken from the under- 
takings and held by the undertakings for the purpose of producing raw mate- 
rial is not adversely affected. Sub-section (2) says that for the purpose of 
ensuring the production and supply ete., the integrity of the area acquired in 
compact blocks should be maintained and subject to certain terms and condi- 
tions the land should be granted to joint farming societies of members speci~ 
fled in cl. (b) of subs. (2). Clause (a) of the proviso says that during the 
period required for setting up of joint farming societies (a period of five 
years), the State Government may direct that the land so acquired shall be 
cultivated by the State Farms or one or more Corporations owned or con- 
trolled by the State. Clause (6) of the proviso to sub-s. (2) says that such 
lands could also be granted to the lessors-landlords only to the extent of the 
area leased by them to the undertaking, provided this area along with other 
lands held by them does not exceed the ceiling area. Sub-section (3) pro- 
vides for consequences of a breach of any of the terms and conditions. We 
may also state incidentally that the object of s. 28A introduced by the amend- 
ing Act No. 9 of 1963 is also the same. 

Turning to the amending Act of 1968 (Maharashtra Act No. 16 of 1968), 
we may state at the outset that ss. 3 and 4 of that Act which amend ss. 46 
and 47 respectively of the principal Act are not challenged before us on any 
ground. The only provision which is challenged is s. 2 which inserts s. 28-1A 
after s. 28. The Statement of Objects and Reasons, so far as this amending 
Act is concerned and to the extent to which it is relevant here, runs thus: 

“Section 28 of the Maharashtra Agricultural Lands (Ceiling on Holdings) Act, 1961, 
provides inter alia that lands acquired from industrial undertakings shall be granted to 
joint farming societies referred to in sub-section (2) of that section, and that pending 
formation of such societies, the land shall be cultivated by one or more farms, run or 
managed by the State, or by one or more Corporations (including a Company), owned 
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or controlled by the State for the period not exceeding five years in the aggregate from 
the date of taking possession of the land. Since efforts made so far have not borne 
fruit in setting up any such societies, and the aggregate period of five years aforesaid is, 
in the case of some of these lands, due to expire shortly, it is considered expedient to 
continue the efforts for setting up such societies within a further period of one year; 
and for that purpose to grant, under a scheme, lands to persons referred to in sub- 
clauses (i) to (v) of clause (b) of sub-section (2) of section 28 on certain conditions. 
It is proposed to secure this object by inserting new section 28-1A in the Act.” 


It shows that efforts were made by the State Government for setting up of 
joint farming societies, but it did not succeed during the period available to 
it. The State Government also wanted to prepare a scheme under which 
the surplus land could be granted to joint farming societies of specified mem- 
bers. In order to secure this object, s. 28-lA came to be introduced. We 
have already referred to the preamble of this Act which states that the amend- 
ment of s. 28 by inserting s. 281A became necessary in order to realise the 
objective laid down by s. 28. Thus, s. 28-LA came to be introduced by the 
amending Act of 1968 and it reads thus: 

“28-LA. (1) If for any reason joint farming societies as required by sub-section 
(2) of section 28 cannot be set up within the time provided in that section, or it be- 
comes apparent to the State Government before the expiry of the period aforesaid that 
any such joint farming societies will not be set up within such time, then in that case 
the State Government may within a further period of one year set up such joint farm- 
ing societies, and may, for that purpose make, and publish, a scheme in the Official 
Gazette, and (Keeping in view the objects of clause (b) of sub-section (2) of section 
28) grant the lands referred to in section 28 as provided in the next succeeding sub- 
section, 


(2) Subject to the provisions of sub-section (3), the State Government may, if the 
landlord is a public trust and the major portion of the income from the land is being 
appropriated for the purpose of education or medical relief, grant the land to such public 
trust to the extent of land leased by it to the undertaking; and in the case of any other 
landlord or any person referred to in sub-clauses (i) to (v) of clause (b) of sub-section 
(2) of section 28, grant so much land which together with any other land held by him 
does not as far as possible exceed one-sixth of the ceiling area, or such other limit as 
the State Government may decide. In deciding such limit, the State Government shall 
take into consideration the extent of land leased by the landlord to the undertaking, the 
extent of the total land available for grant in each case, and the number of persons who 
are willing to become members of the joint farming society. 

(3) The grant shall be subject to the condition that— 

(i) the grantee which is a public trust shall lease the entire land to a farm oe 
corporation referred to in clause (a) of the proviso to sub-section (2) of section 28; 

(t) the grantee (not being a public trust) shall cultivate personally such part of 
the land as the State Government may (after considering representations of persons in- 
terested in the land, and having due regard to the need for maintaining the integrity 
of the Jand in one or more compact blocks), by special or general order direct; and shall 
lease the remaining land, to a farm or corporation aforesaid; 

(ii) on a joint farming society being set up within the period referred to in sub- 
section (1), in the case of a grantee (not being a public trust), he shall become a 
member of that society; and in the case of a public trust, it shall lease the land to such 
society. 

(4) Until joint farming societies are registered and start functioning, the lands shall, 
notwithstanding anything contained in clause (a) of the proviso to sub-section (2) of 
section 28, be continued to be managed by the farm or the corporation, referred to in 
that clause. 

(5) The provisions of sub-section (3) of section 28 shall apply in relation to the 
grants of land made under sub-section (1) as they apply to grants of land made under 
sub-section (2) of section 28 with the modification that, in the said sub-section (3)— 
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(i) clause (a) shall be read as if for the words, brackets, letter and figure ‘re- 
ferred to in clause (b) of sub-section (2)’ the words, brackets, figures and letter ‘re- 
ferred to in sub-section, (1) of section 28-1A’ were substituted; and 

(ii) as if for clause (b), the following were substituted, namely:— 

‘) if the landlord or the person to whom the land is granted fails to lease the 
land to the farm or corporation, or fails to become a member of a joint farming society, 
or if such society is not registered and does not start functioning within the period 
mentioned in sub-section (1) of section 28-1A; or.” 


Thus, sub-s. (J) refers to the difficulties in setting up of joint farming so- 
cieties within the prescribed period and preparation and publication of the 
scheme for the purpose of granting the lands to joint farming societies in 
accordance with s. 28 keeping in view the objects of cl. (b) of sub-s. (2) of 
s. 28. Sub-section (2) provides for granting of lands to the lessor-landlords 
and public trust to the extent of the lands leased by them to such undertak- 
ings on certain conditions and subject to sub-s. (3). It also provides for grant- 
ing of these lands to the persons mentioned in sub-cls. (44) to (v) of el. (b) 
of sub-s. (2) of s. 28 to the extent of the one-sixth of ceiling area or such 
other limit as the State Government may decide. Sub-section (3) lays down 
conditions subject to which the lands are to be granted. Sub-section (4) says 
that until the formation and registration of joint farming societies, manage- 
ment of the lands is to be continued with corporations in spite of the provi- 
sions of cl. (e) of the proviso to sub-s. (2) of s. 28. Sub-section (5) makes 
provision of sub-s. (3) of s. 28 which provides for consequences of breach of 
terms and conditions, applicable to the grants under sub-s. (1) of this section 
as they apply to grants under sub-s. (2) of s. 28 with certain modifications. 


- A careful analysis and comparison of s. 28 of the principal Act and s. 28-1A 
of the amending Act of 1968 would show that not only the object of both these 
sections is the same but even the elements thereof are similar. So far as 8. 28 
is concerned, firstly the main object is to maintain efficient production and 
continued supply of raw material to the industrial undertaking, full and effi- 
cient use of the land for agriculture, efficient management and maintenance 
of integrity of area in one or more compact blocks. As regards s. 28-1A also, 
we have the same object of maintenance of efficient production and continued 
supply of raw material, full and efficient use of the land for agriculture and 
efficient management in view, inasmuch as sub-s. (Z) of this section refers to 
sub-s, (2)(6) of s. 28. Secondly, under s. 28, this object was sought to be 
achieved by granting the lands to joint farming societies ‘‘or members there- 
of” consisting of specified persons on certain terms and conditions. As re- 
gards s. 28-1A, when the State Government found that joint farming socie- 
ties could not be set up within a specified period, the same object was sought 
to be achieved by granting the lands to the same persons who were mentioned 
in cl. (b) of sub-s. (2) of s. 28 and who were intended to be the members of 
the joint farming societies to come. The lands leased by public trusts were 
to be granted to them as provided for in el. (b) to the proviso of sub-s. (2) of 
s. 28. Thirdly, pending the formation of joint farming societies, the lands 
were to be cultivated by Corporations owned or controlled by the State Gov- 
ernment under s. 28, and we have the same provision also in s. 28-LA. Fourth- 
ly, under s. 28, the surplus land taken over from the undertakings could be 
granted to lessors-landlords and public trusts, provided certain conditions were 
fulfilled. Likewise, under s. 28-1A also, the grant to the persons other than 
the public trust and also to the public trust was subject to certain terms and 
conditions mentioned in sub-s. (3) of s. 28-1A. These terms and conditions 
necessarily were required to be modified so far as sub-s. (3) of s. 28-1A was 
concerned. Nevertheless, the object of terms and conditions referred to in 
-tl. (b) of subs. (2) of s. 28 is the same as that of the terms and conditions 
referred to in sub-s. (5) of s. 28-1A. Fifthly, cl. (a) of the proviso to sub- 
s. (2) of s. 28 entitled the State Government to direct cultivation of lands by 
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State farms or State Corporations. Similarly, sub-s. (3) of s. 28-LA which 
provides for conditions to be imposed on grantees requires grantees to lease 
the lands to State farms or State Corporations for cultivation, the object be- 
ing the same. Lastly, like sub-s. (3) of s. 28, grants to the persons and publie 
trusts mentioned in sub-s. (2) of s. 28-1A could also be terminated under sub- 
s. (5) of s. 28-1A like the grants under s. 28 to the grantees including joint 
farming societies. It would thus be seen that s. 28-l1A is only an extension of 
s. 28 with necessary modifications during the interim period during which 
joint farming societies were to be set up but could not be set up for one rea- 
son or the other. 


In our opinion, therefore, s. 28-LA inserted by the amending Act of 1968 is 
also ancillary or incidental to s. 28 of the principal Act and inasmuch as s, 28 
is already protected under art. 31B of the Constitution, s. 28-1A is also en- 
titled to the protection of the same article. 


Turning next to the amending Act of 1970, here again the petitioners do not 
challenge ss. 2, 3, 5 to 7 and 9 of this Act, which provide for amendments in 
the title, the preamble and the provisions of ss. 27, 28 and 47 respectively and 
delete s. 28-1A. They have challenged the constitutional validity of s. 4 which 
seeks to amend s. 21 of the principal Act by adding sub-s. (5), and s. 8 which 
inserts s, 28-LAA after s. 28-1A. 


We have on the record the affidavit filed by an Under Secretary to the Govern- 
ment of Maharashtra, Revenue Department, on behalf of respondent No. 3, 
and it shows what actually necessitated the amendment of the principal Act by 
insertion of s. 28-1AA after s. 28-1A (vide para. 17, sub-paras. (a), (b) and 
and (@)). The Statement of Objects and Reasons, also so far as it is relevant 
‘here, reads thus: 


“Section 28 of the Maharashtra Agricultural Lands (Ceiling on Holdings) Act, 1961, 
provides inter alia that the State Government shall take particular care to ensure that 
the acquisition of lands held by an industrial undertaking (which was being used for 
the purpose of producing or providing raw material) does not affect adversely the pro- 
duction and supply of raw material from the land to the undertaking...The efforts go 
far made in the setting up of such societies including the efforts made for the setting 
up of such societies under the Maharashtra Agricultural Lands (Celling on Holdings) 
Setting up of Joint Farming Societies Scheme, 1968, made under section 28-1A of the 
Act, have, however, not borne fruit, and the period for the setting up of such societies 
is due to expire between the months of May and October 1970. In the light of the 
experience gained so far, it is felt that it is not possible to say whether any joint farm- 
ing society can be set up at all. Again, it has also been noticed that short extensions 
of time for the setting up of such joint farming societies is hampering the full and 
efficient use of land for agriculture and the efficient management for the reasons that the 
Maharashtra State Farming Corporation is thereby prevented from undertaking any plans 
or schemes for the improvement of the land and it is finding it difficult to carry out 
the objects of clause (b) of sub-section (2) of section 28. Most of the undertakings have 
also represented to the State Government that cultivation of lands may be continued with 
the Maharashtra State Farming Corporation on a permanent basis for the reason that im- 
plementation of the Joint Farming Societies Scheme will lead to fragmentation of land. 

Government, after careful consideration of the question, therefore, is of the opinion 
that the cultivation of the lands should be continued with the Maharashtra State Farm- 
ing Corporation, Ltd....” 


So far as the amendment of s. 21 of the principal Act by adding sub-s. (5) 
is concerned, the statement says thus: 

“...In one case, possession of the land declared surplus was handed over by the 
holder in pursuance of an undertaking given by him in court. The appeal earlier filed by 
the holder against the declaration of that land as surplus, was, however, still pending. 
This appeal came to be withdrawn subsequently. A doubt had therefore, arisen as to 
whether the land in question has validly vested in Government or not. To remove this 
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doubt, it is now provided that such land shall be deemed to have been validly vested 
in the State Government from the date of taking over possession thereof.” 


As regards the insertion of s. 28-1AA after s. 28-1A in the principal Act, 
the statement says: 

“This clause provides for the grant of surplus land taken over from the industrial 
undertakings to one or more corporations (including a company) owned or controlled 
by the State for the proper cultivation of the land and maintenance of the production 
and supply of raw material to the undertaking at a fair price.” 


The preamble, which we have already quoted in estenso, also emphasises the 
same object in enacting the amending Act of 1970. It is against this back- 
ground, particularly the circumstances prevailing at the time when the amend- 
ing Act introduced s. 28-1A A, that we are to examine the provisions of s. 28-1AA 
and to find out whether it is ancillary or incidental to s. 28 and thus is entitled 
to the protection of art. 31B of the Constitution. 

Now, section 28-1AA reads thus: 

“28-LAA. (1) The State Government may, by notification in the Official Gazette, 
not later than ninety days from the commencement of the Maharashtra Agricultural 
Lands (Ceiling on Holdings) (Amendment) Act, 1970, grant the surplus land taken over 
from the industrial undertakings and referred to in section 28 and which is being cul- 
tivated by one or more corporations (including a company) owned and controlled by 
the State to such corporation, or corporations, as the case may be, subject to such terms 
and conditions, including in particular, the condition of maintaining the integrity of the 
surplus land, in one or more compact blocks, and conditions which are calculated- to 
ensure the full and continued supply of raw material to the undertaking at a fair price. 
On the grant of such surplus land to one or more corporations as aforesaid, the pro- 
visions of section 28 so far aa they provide for setting up of joint farming societies shall 
not apply in relation to such surplus land. 

(2) The State Government may provide that,— 

(a) for the breach of any term or condition referred to in sub-section (1), or 

(b) if it considers after such inquiry es it thinks fit, that the production and sup- 
ply of raw material to the undertaking is not maintained at the level or in the manner 
which, with proper and efficient management it ought to be maintained, or 

(c) for any other reason it is undesirable in the interest of the full and efficient 
cultivation of the land, that „the corporation (including a company) should continue to 
cultivate the land, 
the grant shall, after giving three months’ notice of termination thereof, and after giving 
the corporation reasonable opportunity of showing cause be terminated, and the land 
resumed. Thereafter, the State Government may itself take steps by running or manag- 
ing one or more farms for the proper cultivation of the land and maintenance of the 
production and supply of raw material to the undertaking at a fair price. 

Explanation.—For the avoidance of doubt, it is hereby declared that a producer of 
raw material being the corporation (including a company) or the Stale Government re- 
ferred to in this section shall be liable to supply raw material to the undertaking con- 
cerned only on that undertaking agreeing to accept such supply at the fair price. 

(3) The State Government may, subject to the provisions of sub-sectlons (4) and 
(5), after ascertaining the views of persons interested in the land referred to in sub- 
section (1) (including the undertaking concerned), also grant a part of such land to a 
person who had previously leased his land to the undertaking, whose net annual income 
from all sources does not exceed four thousand rupees and who (not being a public trust) 
requires that land for personal cultivation subject to such terms and conditions as may 
be specified in this behalf; and thereupon, the provisions of section 29 except as pro- 
vided otherwise, shall apply to such land as they apply in relation to land granted under 
section 27. 

(4) The area and particulars of land to be granted under sub-section (3) shall be 
such as the State Government may, having due regard to the need to maintain the in- 
tegrity of the farm in one or more compact blocks, by order in writing specify. The area 
so -specified shall be final and conclusive, and shall not be varied subsequently. 
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(5) The State Government shall in making the grant under sub-section (3), en- 
sure that—~ 

(a) the grant to such person does not affect adversely the production and supply 
of raw material to the undertaking at a fair price; 

(b) the extent of land granted to such person, notwithstanding anything contained 
in any law providing for prevention of fragments, does not exceed 1.82 hectares, and 
where the land so leased to the undertaking is itself less than 1.82 hectares, does not 
exceed the area of land 80 leased, or 

(c) where the family of any such person consists of more than five members, the 
extent of additional land to be granted to such person is determined on the basis of 36.4 
ares for each member in excess of five, so however, that the total land so granted does 
not exceed the area of the land originally leased by such person to the undertaking 
or 3 64 hectares, whichever is legs: 

Provided that, if any member of the family holds any land separately, he shall not 
be regarded as a member of that family for purposes of clause (e); 

(d) where such person is a public trust and the major portion of the income from 
the land is being appropriated for purposes of education or medical relief, the grant is 
made of land equal in extent to the land which was previously leased by him to the 
undertaking on condition that such person leases the land to the Corporation.” 


This section, therefore, empowers the State Government to grant surplus land 
taken over from the undertakings to State Corporations. Sub-section (/) of 
this section enables the State Government to grant the surplus land referred to 
in s. 28 to one or more Corporations subject to such terms and conditions which 
are calculated to ensure the full and continued supply of raw material to the 
undertaking at a fair price. On such grant being made, the provisions of s. 28 
regarding setting up of joint farming societies shall not apply in relation to 
such surplus land. It is, therefore, clear that whereas ss. 28 and 28-1A pro- 
vide for grant of surplus lands to joint farming societies of certain specified 
persons on certain terms and conditions, and pending the formation of joint 
farming societies only, such lands were to be cultivated by the State farms or 
Corporation owned and controlled by the State, s. 28-LAA (/) provides for 
grant of surplus lands to the Corporations owned and controlled by the State 
on certain terms and conditions, breach’ of any of which wonld enable the 
State Government to resume them. Obviously, therefore, the State Corpora- 
tion 1s to cultivate these lands so long as they comply with the terms and con- 
ditions, and we shall later on show that these terms and conditions are to be im- 
posed on the State Corporation only for the purposes of achieving the object of 
s. 28 and s. 28-1AA, that object being the maintenance of proper cultivation of 
the lands, the efficiency of production, the maintenance of full use of the lands 
for agriculture, the integrity of the area comprised in these lands in one or 
more compact blocks, and the maintenance of continued supnly of raw material 
to the undertakings at a fair price. Further, ss. 28 and 28-1A both contem- 
plate grant of such lands to Corporations, though temporarily, pend‘ng the 
setting up of joint farming societies. All that, therefore, s. 28-1AA does is to 
prant the lands to the State Corporation which is to continue to cultivate so 
Jong as they comply with the terms and conditions imposed on them. These 
terms and conditions in gs. .28-1AA, one would notice, are similar to those in 
ss. 28 and 28-1A. The mere fact, therefore, that the grant of these lands to 
the State Corporation is to continue as long as they comply with these terms 
and conditions, is not sufficient to hold that it carries the principal Act into 
new fields, particularly when the rest of the provisions of s. 28-1AA are similar 
to the provisions of ss. 28 and 28-1A, because the object to be achieved is the 
same in all these sections viz., ss. 28, 28-1A and 28-1AA. It is, therefore, ex- 
tremely difficult to hold that s. 28-1AA is neither incidental nor ancillary to 
s. 28 but it takes the principal Act into new fields. It is no donbt true that 
s. 28-1AA (J) altogether drops the concept of setting un of joint farming 
societies and grant of such surplus lands to them, and instead we have the- 
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getting up of Corporations and grant of such lands to them. But we have 
already noticed that setting up of Corporations for cultivation of farms, is not 
a new concept introduced for the first time in s. 28-lAA, but it is already 
there in s. 28 and thereafter in s. 28-1A, though for a temporary period pend- 
ing the setting up of joint farming societies. 

Sub-section (2) of s. 28-1AA speaks of the consequences of breach of any of 
of the terms and conditions imposed on the State Corporation and en- 
ables the State Government to terminate the grant after giving three 
months’ notice and a hearing. It also says that after such termination, the 
State Government may take steps for cultivation of the surplus lands by farms 
for maintenance of production and supply of raw material to the undertakings 
at a fair price. Sub-section (3) of s. 28 also makes a provision for termina- 
tion of grant to the joint farming societies and says that if ultimately the lands 
are resumed by the Government from them on account of any breach of the 
terms and conditions, the State Government may make such other arrangements 
as it thinks fit for the proper cultivation of the land and maintenance of the 
production and supply of raw material to the undertaking. It would thus be 
seen that there is no material difference between the provisions of sub-s. (2) 
of s. 28-1AA and the corresponding provisions contained in ss. 28 and 28-1A. 

Sub-section (3) of s. 28-1AA provides for grant of a part of surplus land to 
persons who had previously leased their lands to the undertaking, provided the 
annual income of each of such persons from all sources did not exceed Rs. 4,000 
and they required these lands for personal cultivation. Sub-section (4) of 
s. 28-LAA says that particulars and area of these lands to be granted under 
sub-s. (3) shall be specified by the State Government having due regard to the 
need to maintain the integrity of the farm in one or more compact blocks. Un- 
der clause (a) of the proviso to sub-s. (2) of s. 28, so much of the land leased by 
a landlord subject to the maximum of ceiling area could be granted to him, 
though temporarily, on condition that he leased it to a Corporation and became 
a member of joint farming society. So far as the lands belonging to the public 
trust were concerned, the entire land leased by a public trust was to be granted 
to such a public trust on condition that the land was leased to Corporations 
and thereafter to joint farming societies. Under s. 28-1A, the provisions were 
more or less the same. In case of landlords-lessors other than public trusts, 
area to be granted was only reduced and part of such area could be cultivated 
personally by such landlords. As regards grant to public trusts, there was 
hardly any change. But under s. 28-1AA, only part of the surplus land can 
be granted to the landlords-lessors and that too on certain conditions including 
the condition in regard to the area which is to be specified by the State Govern- 
ment, and the remaining land is to be granted to the Corporation. Even under 
s. 28-1A (3) (43), only part of the land was allowed to be cultivated personally 
and the remaining was required to be leased to the Corporation. These provi- 
sions, therefore, are quite consistent with the object of the principal Act, 
particularly the object for which the amending Act No. 9 of 1963 was enacted. 

Sub-section (5) (a) of s. 28-1AA ensures that the grant to a Jandlord-lessor 
does not adversely affect the production of raw material and continuous supply 
thereof to'the undertaking at a fair price, and subs. (5), cls. (b) and (c) 
also ensure that area to be granted to a landlord does not exceed a specified 
limit. Sub-section (5) (d) provides for grant of entire land leased by a public 
trust to the undertaking to the publie trust itself on condition that the public 
trust leases the land to the Corporation. Sub-section (5), therefore, ensures 
the main object of ss. 28 and 28-1A and consistently with the principal Act 
also provides for distribution of part of the land to the landless after making 
the necessary alterations in the limits of areas to be granted to the landlords. 

It is true that originally the title and the preamble of the principal Act, to 
which we have already referred, did not include the concept of grant of sur- 
plus land to a Corporation for cultivation permanently even on certain condi- 
tions. The original object was to distribute surplus land to landless labourers 
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and other persons. When the State Government decided to grant the surplus 
land to a Corporation for reasons made clear in the preamble of the amending 
Act of 1970, it thought it necessary to amend both the title and the preamble 
of the principal Act. Accordingly, ss. 2 and 3 of the amending Act of 1970 
seek to amend both the title and the preamble of the principal Act. It is no 
doubt true that the introduction of s. 28-1AA necessitated this amendment of 
the title and the preamble. But if s, 28 could stand without such an amend- 
ment in the title and the preamble and if there is nothing new in s. 28-lAA 
beyond what is already said in s. 28, the mere fact that the preamble and the 
title are amended at the time when s. 28-1AA was introduced, would not in any 
way affect the ancillary and incidental nature of that section. In this connec- 
tion, we may refer to two decisions reported in Motipur Zamandary Co. v. 
State of Bthar,® and M/s. Burrakur Coal Co. v. Union of Indsa.’ In the first 
ease, their Lordships have observed that the preamble cannot limit or change 
the meaning of the plain words of a section. Similarly, in the second case also, 
the observations of their Lordships in para. 5 at pp. 956 and 957 are these: 


“.. While holding that it is permissible to look at the preamble for understanding 
the import of the various clauses contained in the Bill this Court has not said that full 
effect should not be given to the express provisions of the Bill even though they appear 
to go beyond the terms of the preamble. It is one of the cardinal principles of con- 
struction that where the language of an Act is clear, the preamble must be disregarded 
though, where the object or meaning of an enactment is not clear, the preamble may 
be resorted to explain it. Again, where very general language is used in an enactment 
which, it is clear must be intended to have a limited application, the preamble may be 
used to indicate to what particular instances the enactment is intended to apply.” 


Though, therefore, when s. 28 was enacted, there was nothing to indicate in 
the preamble of the principal Act regarding the provisions of s. 28, and the 
reference in the preamble regarding the grant of surplus land to Corporations 
came for the first time at the time of the introduction of s. 28-1AA in the prin- 
cipal Act, it would not help the petitioners to contend that therefore s. 28-1AA 
is beyond the scope of the preamble, particularly when all that is introduced 
by s. 28-lAA was already there in s. 28 with the only difference that whereas in 
s. 28 the grant to the Corporation was for a temporary period pending the 
setting up of joint farming societies, in s. 28-1AA the grant is to be made to 
the Corporation and the surplus land is to be continued with it so long as 
they comply with the terms and conditions imposed on them, because joint 
farming societies could not be set up. 

In our opinion, therefore, s. 28-1AA which provides for grant of lands taken 
over from undertakings to corporations owned or controlled by the State or a 
company, does not carry the principal Act into new flelds and it is only ancil- 
lary or incidental to the provisions of s. 28 of the principal Act which is al- 
ready protected under art. 31B of the Constitution. 

Coming next to s. 21(5) added by s. 4 of the amending Act of 1970, Mr. Sen 
for the petitioners has first argued that this amendment is not distinct or in- 
dependent or severable from s. 28-1AA and, therefore, if s. 28-1AA is held not 
protected by art. 81B, this amendment would also not be protected by that 
article. Secondly, he has argued that this amendment is prospective. It ap- 
plies only to lands taken possession of after the amending Act of 1970 came 
into force and not to the lands of which possession is taken before the coming 
into force of that Act. In the instant case, respondents Nos. 1 to 3 took posses- 
sion of 10,000 and odd acres of land before the amending Act of 1970 came 
into force and, therefore, according to the learned counsel, they could not vest 
in respondent No. 8. Mr. Setalvad for the respondents has contended that 
s. 21(5).is distinct from and independent of s. 28-1AA and, therefore, even if 
the protection of art. 31B is held not available to s. 28-1AA, it does not follow 
that s. 21(5) is also not protected under art. 31B of the Constitution. As 
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regards the argument that s. 21(5) is prospective, Mr. Setalvad has submitted 
that on a proper construction it must apply to the facts of the present case. 
Section 21(5) introduced by the amending Act of 1970 reads thus: 


“21, (5) Where possession of any land delimited as surplus is handed over by the 
holder in pursuance of an undertaking given by him in any court, and the appeal filed 
by the holder against the declaration of that land as surplus has been subsequently with- 
drawn or dismissed, the land, notwithstanding anything contained in sub-section (4), 
shall with effect, from the date on which the possession thereof is taken by the Collector, 
be deemed to be duly acquired by the State Government for the purposes of the Act, 
and shall accordingly be deemed to have been validly and effectually vested without 
further assurance and free from all encumbrances in the State Government from the date 
of taking over possession thereof.” 


In order to understand the intention of the Legislature in enacting these pro- 
visions, a reference to s. 21 of the principal Act would be relevant. Section 
21 (1) provides for a declaration to be made by Collector stating his decision 
on certain matters mentioned therein after he has considered the matters refer- 
red to in s. 18 and the questions, if any, under s. 20(3). Section 21(2) speaks 
of a notification regarding lands declared as surplus land and forfeited land, 
vesting of forfeited land in the State and prohibition against alienation of deli- 
mited land as surplus land with certain exceptions. Section 21(3) makes de- 
claration by the Collector final and conclusive subject to the decision of the 


'. Maharashtra Revenue Tribunal in appeal and of the State Government in revi- 


sion. Section 21 (4) says that after the expiry of the period of sixty days after 
the publication of the notification under sub-s. (2) or after the final decision 
of the Maharashtra Revenue Tribunal in appeal, if any, or of the State Gov- 
ernment in revision, if any, the Collector shall take possession of the land deli- 
mited as surplus land and restore possession of the land which landlord is en- 
titled to resume. The surplus land then shall be deemed to bave been acquired 
by and vested in the State Government from the date the possession is so taken 
by the Collector. As regards the land referred to in the proviso to sub-s. (2), 
the Collector is to take possession after the proceedings are finally decided and 
thereupon such land will vest in the State Government. It would thus be seen 
that s. 21 provides for declaration regarding surplus land, publication of the 
declaration in the Official Gazette, finality of the declaration and consequences 
thereof including vesting of the surplus land in the State Government. We 
have already pointed out that s. 21, as it stood before the amendment of 1970, 
has already come under the protection of art. 31B of the Constitution, because 
of the inclusion of the principal Act as it stood then in the 9th Schedule at 
Serial No. 34. 

Now, s. 21(5) added by the amending Act of 1970 also provides for vesting 
of the land in the State Government, possession of which Has been taken by the 
Collector from the holder who has handed it over in pursuance of an under- 
taking given in Court pending an appeal which, after such taking of posses- 
. sion, is either withdrawn or dismissed. Section 21(4) does not provide for 
such a contingency where possession is given bv a holder pending his appeal 
and the appeal is subsequently withdrawn or dismissed. All, therefore, that 
the added s. 21(5) does is to provide for consequences of vesting in a particular 
situation described in it. But for that reason it does not cease to be a conse- 
quence of taking possession by the Collector as a result of declaration against 
which appeal is filed and disposed of. Jn our opinion, therefore, the added 
provision of s. 21(5) ig only ancillary to the provision of s. 21(4) of the prin- 
cipal Act and it is in no way related to the provisions of s. 28-1AA. 

There is also another aspect. Sections 2, 3, 5, 7 and 8 of the amending Act 
of 1970 are easily severable from ss. 4 and 9 of the same Act. We have already 
pointed out that ss. 2 and 3 only amend the title and the preamble of the prin- 
cipal Act. Sections 5 and 7 amend s. 27 and delete s. 28-1A respectively. 
Section 8 inserts s. 28-1AA after s. 28-1A, while s. 4 adds sub-s. (5) in s. 21 
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which provides for making of declaration by the Collector regarding surplus 
lands ete. and the consequences thereof, and s. 9 amends s. 47. In other words, 
whereas s. 21(5) deals only with the vesting of surplus land in the State Gov- 
ernment in a particular situation, the rest of the sections of the amending Act 
of 1970 deal with the dealing of the surplus lands after they have become vest- 
ed in the State Government. On this ground also, it becomes evident that 
s. 21(5) is only ancillary to s. 21 dealing with vesting in a particular situa- 
tion which in view of the facts of this ease, which we shall narrate shortly, the 
Legislature could not contemplate at the time of enacting the provisions of s. 21 
of the principal Act. 

The learned counsel Mr. Sen has argued that s. 28-1AA and s. 21(5) are 
parts of one and whole scheme, the purpose of which is the grant of surplus 
land to a Corporation. In such a case, the learned counsel argues, if s. 28-LAA 
is unconstitutional, the acquisition being for the purpose of a Corporation and 
not for agrarian reform, it would come under art. 31(2) of the Constitution, 
in which case there cannot be any vesting unless compensation as required by 
art. 31(2) is paid to the undertaking. In our opinion, as we have already 
pointed out, s. 21(5) has nothing to do with the question as to how the lands 
are to be dealt with by the State Government after they become vested in it. 
It only provides for the condition for vesting, while s. 28-1AA provides for 
grant of surplus lands which can be made only after such lands become vested 
in the State Government. In this connection, it is relevant to notice that even 
in a case in which surplus lands are taken over from private persons and < 
distributed under s. 27, the lands would vest in the State Government under 
s. 21(5), provided the conditions mentioned therein are satisfied. To illustrate 
the point, if a private person whose lands are declared surplus lands chal- 
lenges the principal Act on the ground that it is constitutionally invalid and 
pending his petition gives an undertaking to the Court and thereafter in pur- 
suance of the undertaking hands over possession of the lands to the State 
Government, such lands would also vest in the State Government, provided after 
the possession is so given and taken by the State Government, his petition is 
either withdrawn or dismissed. We have, therefore, no hesitation in holding 
that s. 21(5) has nothing to do with s. 28-1AA. 

Before we proceed further, we may briefly refer to one argument advanced 
by Mr. Sen for the petitioners regarding non-severability of s. 21(5) from 
s. 28-IAA. We have already pointed out that his contention is that s. 21(5) 
and s. 28-1AA are inter-linked’ with each other to such an extent that they 
form part of the whole scheme. In support of his argument that s. 21(5) is 
not severable from s. 28-1AA, he has relied upon certain principles regarding 
the severability of the provisions stated by their Lordships of the Supreme Court 
in R.M.D.C. v. Union of India’ In para. 22, their Lordships have summarised 
these principles at Serial Nos. 1 to 7, and Mr. Sen has relied upon the prin- 
ciples mentioned in sub-paras. (1), (3) and (4) of para. 22. Sub-paragraph (1) 
says that in determining whether the valid parts of a statute are separable from 
the invalid parts thereof, it is the intention of the Legislature that is the deter- 
mining factor. The test to be applied is whether the Legislature would have 
enacted the valid part if it had known that the rest of the statute was invalid. 
The answer is that the Legislature would have enacted s. 21(5) even if s. 28-1AA 
was invalid because's. 21(5) covers such cases not only falling under s. 28 but 
also under s. 27 of the principal Act. Sub-paragraph (3) of para. 22 says that 
even when the provisions which are valid are distinct and separate from those 
which are invalid, if they all form part of a single scheme which is intended to 
be operative as a whole. then also the invalidity of a part will result in the 
failure of the whole. We have already pointed out that ss. 21(5) and 28-1AA 
do not form part of a single scheme intended to be operative as a whole. Sec- 
tion 21 (5) is intended to be operative separately, whether or not s. 28-1AA is 
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valid. Sub-paragraph (4) of para. 22 says that when the valid and invalid 
parts of a statute are independent and do not form part of a scheme but what 
is left after omitting the invalid portion is so thin and truncated as to be in 
substance different from what it was when it emerged out of the Legislature, 
then also it will be rejected in its entirety. In the instant case, we have already 
pointed out that even if s. 28-1AA is invalid, s. 21(5) which is left is neither 
thin nor truncated as to be in substance different from what it was with s. 28-l1AA. 
We, therefore, do not think that this decision would help the petitioners. 

As regards the second point whether s. 21(5) is prospective, before we proceed. 
to deal with it, it would be necessary to refer to a few facts which are not in 
dispute. In Special Civil Application No. 1642 of 1968 filed by the present 
petitioners, respondent No. 3 had made Civil Application No. 1195 of 1968 
for injunction restraining the present petitioners from harvesting the sugar- 
cane crop standing on the surplus land and some other reliefs. In that 
application, the following order was passed by this Court: 

“Mr. Nariman on behalf of the petitioners undertakes to deliver unconditional pos- 
session of 10315 acres of land forthwith on or before May 2, 1968 and gives a further 
undertaking not to cut any crops after April 28, 1968. No order on this application in 
view of the undertaking. No order as to costs.” 


In pursuance of this undertaking dated April 26, 1968, the petitioners handed 
over possession of 10,315 acres of land to respondents Nos. 1 to 3 on May 20, 
1966. On July 22, 1968, the Maharashtra Revenue Tribunal, before whom 
the appeals were pending, passed an order dismissing the appeals in so far as 
they related to these 10,315 acres of land. However, though possession of 
_ these lands was taken on May 20, 1968, the appeals being dismissed on July 

22, 1968, the vesting of these lands in the State Government could take place 
only from July 22, 1968 and not from May 20, 1968 on which date the posses- 
gion was actually taken, in spite of the provisions of s. 21(4) of the principal 
Act. It was precisely for this reason that s. 21(5) game to be added to the 
principal Act by s. 4 of the amending Act of 1970. The Statement of Objects 
and Reasons regarding the amending Act of 1970, to which we have already 
made a reference, gives the same reason. The petitioners also have admitted 
this position in para. 22-A of the present petition where they have said that 
s. 4 of the amending Act of 1970 was directed against them. It is against 
this background that we are to see whether s. 21(5) is available to the respon- 
dents for the purpose of vesting of these lands in respondent No. 8. 

The Statement of Objects and Reasons, to which we have already referred, 
shows what actuated the sponsor of the Bill and what was the evil sought to 
be remedied. In M. K. Ranganathan v. Govt. of Madras, in para. 19 at p. 608, 
their Lordships of the Supreme Court have observed thus: 

‘The statement of objects and reasons is certainly not admissible as an aid to the 
construction of a statute. But it can be referred to for the limited purpose of ageer- 
taining the conditions prevailing at the time which actuated the sponsor of the Bill to 
introduce the same and the extent and urgency of the evil which he sought to remedy.” 


Likewise, in I.-7. Commr. v, odra Devt, we have these observations in 
para. 25 at p. 839: 

“Though it is not legitimate to refer to the statement of objects and reasons as an 
aid to the construction or for ascertaining the meaning of any particular word used in 
the Act or Statute... nevertheless, this Court in the State of West Bengal v. Subodh 
Gopal Bose,!! referred to the same ‘for the limited purpose of ascertaining the conditions 
prevailing at the time which actuated the sponsor of the Bill to introduce the same and 
the extent and urgency of the evil which he sought to remedy’.” 


Thus, it becomes clear from the Statement of Objects and Reasons what evil was 
sought to be remedied by adding sub-s. (5) to s. 21. All that the Legislature 


9 1352] A.IL.R. S.C. 604. 11 [1954] S.C.R. 587, at p. 628, s.c. 
10 [1957] A.LR. S.C. 882. [1954] A.LR. S.C. 92, at pp. 104-105. 
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intended was that pending the appeals filed by the petitioners before the 
Maharashtra Revenue Tribunal, they had handed over possession of 10315 
acres of lands to the Collector and the appeals with respect to these lands 
handed over having been dismissed subsequently, the State Government wanted 
these lands to vest in it with effect from the date on which possession was 
taken pending the disposal of the appeals. Unless, therefore, s. 21(4) of 
the principal Act was amended by adding sub-s. (5), there could be no vesting 
of these lands in the State Government from the date of taking possession. If 
we remember this background for the amendment of s. 21 by adding sub-s. (5), 
there can be no room for doubt that the only intention of the Ligislature was 
to provide for vesting of these lands in the State Government from the date 
of taking possession thereof, that is to say, from May 20, 1968, though the 
amending Act of 1970 came into force on May 20, 1970 and the appeals were 
dismissed on July 22, 1968. If that is the position, whatever may be ordi- 
narily the meaning of the expression such as ‘‘is handed over’’ or ‘‘is taken?’ 
used in s. 21(5), this added sub-s. (5) necessarily covers the present case and 
the surplus land admeasuring 10,315 acres must be held to have become vested 
in the State Government with effect from the date on which the possession was 
taken by respondent No. 3 and given by the petitioners in pursuance of the 
undertaking, though the appeals in respect of these lands were pending before 
the Maharashtra Revenue Tribunal at the time of handing over possession of 
these lands. In that view of the matter, the decision in Arjan Singh v. State 
of Punjab,'* relied upon by the learned counsel for the petitioners, has no ap- 
plication to the facts of the present case, because there is no question of any 
mistake having crept into the section and the Court need not act on the sup- 
position that the same was enacted by oversight. 

There is yet a third aspect and it is this that the words in s. 21(5) ‘‘where 
..., the land, ..., shall with effect from the date on which the possession 
thereof is taken...’’ described only a situation in which ‘‘the land, ... shall 
...» be deemed ... from the date of taking over possession thereof’’, whether 
or not such a situation arises before or after the coming into force of the 
amending Act of 1970. In this connection, we may refer to Duni Chand v. 
Anar Kals, in which the question for determination was whether, on a true 
construction of the Hindu Law of Inheritance (Amendment) Act, 1929, it 
applied only to the case of a Hindu male dying intestate on or after February 
21, 1929 (the date of its operation), or whether it also applied to the case of 
such a male dying intestate before that date, if he was succeeded by a female 
heir who died after that date. Their Lordships of the Privy Council held that ` 
the words ‘‘dying intestate’’ were a description of the status of the deceased 
and had no reference and were not intended to have any reference to the time 
of the death of a Hindu male. The expression merely meant ‘‘in the case 
of intestacy of a Hindu male’. To place this interpretation, their Lordships 
observed, on the Act was not to give a retrospective effect to its provisions, the 
material point of time being the date when the succession opened, namely, the 
death of the -widow. The learned counsel Mr. Setalvad for the respondents 
also drew our attention to two more decisions State of Bombay v. Vishnu 
Ramchandra'* and Sajjan Singh v. State of Punjab. But, in our opinion, 
both these cases refer to a principle applicable to a penal statute and, in our 
view, neither of these two decisions is applicable to the facts of the present 
case. The fact, however, remains that the provisions of s. 21(5) only deseri- 
be a peculiar situation in which the vesting of the surplus lands takes place 
and, therefore, when it applies to the facts of the present case, it does not 
mean that we are giving retrospective effect to these provisions. In our opi- 
nion, therefore, there is no force in the contention raised on behalf of the peti- 
tioners regarding the applicability of s. 21(5) to the facts of the present case. 

12 a. A.LR. S.C. 708. 14 [1961] A.I.R. S.C. 807, s.c. 68 Bom. 
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We, therefore, hold that s. 28-LA and s. 28-1AA are only ancillary or inciden- 
tal to s. 28 of the principal Act and s. 21(5) is also ancillary or incidental to 
8. 21 and, therefore, all these three amendments are protected by art. 31B of 
the Constitution. 

The learned counsel Mr. Sen for the petitioners has then contended that the 
amending Acts of 1968 and 1970 are not entitled to the protection of even 
art. 31A of the Constitution, inasmuch as they do not effectuate any agrarian 
reform. His argument is that every agrarian reform necessarily involves 
equitable distribution of land to landless labourers and agriculturists and in- 
asmuch as ss. 28-1A and 28-LAA of the amending Acts of 1968 and 1970 res- 
pectively do not envisage any such distribution of land, they cannot be pro- 
tected by art. 3LA. He further argues that the mere fact that the ownership of 
land is transferred to the State would not show that therefore the object of 
the transfer is to bring about any agrarian reform. He also says that in as- 
, certaining whether any of the amending Acts of 1968 and 1970 or both out- 
line a blue print for agrarian reform, the Court will look to the substance of 
the statutory proposal and not its mere outward form. In the instant case, 
he contends that the surplus land acquired by the State is to be given to the 
State Corporation for carrying out the production of sugarcane to be supplied 
to the same factories. It is, therefore, simply a device to acquire land for the 
State Corporation without paying any compensation to the expropriated 
owners. Mr. Setalvad for the respondents, on the other hand, has contended 
that both the amending Acts together and separately are only ancillary to the 
principal Act and the principal Act being a measure of agrarian reform, the 
amending Acts are also protected by art. 31A of the Constitution. Secondly, 
he has also contended that each of the amending Acts is by itself a measure of 
agrarian reform. Lastly, according to him, each of the amending Acts is also 
protected by art. 31A, inasmuch as each of them is an amendment of the prin- 
cipal Act which is protected by the same article. The first question, therefore, 
that arises for consideration, is what is an agrarian reform. 

In this connection, we may refer to a few decisions of the Supreme Court. 
In Sri Ram Ram N arain v. State of Bombay, the challenge was to the Bombay 
Tenancy and Agricultural Lands (Amendment) Act (13 of 1956). While 
considering this challenge, we have these observations made by their Lordships 
in para. 35 at p. 469: 

“These instances culled out from some of the provisions of the 1948 Act go to show 
that the agrarian reform which was initiated by that Act was designed to achieve the 
very same purpose of distribution of the ownership and control of agricultural lands so 
as to subserve the common good and eliminate the concentration of wealth to the com- 
mon detriment which purpose became more prominent when the Constitution was usher- 
ed in on January 26, 1950 and the directive principles of State Policy were enacted 
inter alia in Arts. 38 and 39 of the Constitution.” 


It is, therefore, obvious that elimination of the concentration of wealth to the 
common detriment in a few private hands was looked upon by their Lordships 
as one of the purposes of agrarian reform. In Kochuni v. States of Madras 
& Kerala,'6 while considering art. 31A in para. 15 we have these observations 
(p. 1086) : 

“ ..The object of the amendment relevant to the present enquiry was only to enable 
the State to implement its next objective in the land reform, namely, the fixing of limits 
to the extent of agricultural Jands that may be owned or occupied by any person, the 
disposal of any land held in excess of the prescribed maximum and the further modi- 
fication of the rights of land owners and tenants in agricultural oe The object 
was, therefore, to bring about a change in the agricultural economy.. 


In para. 17 at p. 1088, their Lordships have stated that they hase recognised 
that the amendments inserting art. 3LA in the Constitution and subsequently , 
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amending it were to facilitate agrarian reforms and in that case it was held 
that the impugned Act affected the rights of the landlords and tenants. It is, 
therefore, clear that the object of art. 31A is to bring about a change in the 
agricultural economy. In Ranjit Singh v. State of Punjab,” after referring 
to Sri Ram Ram Narain’s case cited above, in para. 11, their Lordships while 
distinguishing Kochunt’s case cited above, have observed thus in para. 12 
. 638): 

i “ ..we cannot apply it to cases where the general scheme of legislation is definitely 
agrarian reform and under its provisions something ancillary thereto in the interests of 
rural economy, has to be undertaken to give full effect to the reforms.” 


Further, in para. 13, while observing that the proposed changes under consi- 
deration in this decision were included in the general scheme of planning of 
rural areas and the productive utilisation of vacant and waste lands, they have 
stated thus (p. 638): 

‘| ..The scheme of rural development today envisages not only equitable distribu- 
tion of land so that there is no undue imbalance in society resulting in a landless class 
on the one hand and a concentration of land in the hands of a few, on the other, but 
envisages also the raising of economic standards and bettering rural health and social 
conditions. Provisions for the assignment of lands to village Panchayat for the use of 
the general community, or for hospitals, schools, manure pits, tanning grounds etc. enure 
for the benefit of rural population and must be considered to be essential part of the 
redistribution of holdings and open lands to which no objection is apparently taken. 
If agrarian reforms are to succeed, mere distribution of land to the landless is not enough. 
There must be a proper planning of rural economy and conditions and a body like the 
village Panchayat is best designed to promote rural welfare than individual owners of 
small portions of lands.” 


This decision, therefore, shows that mere distribution of surplus land to land- 
less and agriculturists is not enough to constitute any proposal for agrarian 
reform. It only forms part of proper planning of rural economy and condi- 
tions. In Vajravelu v. Sp. Dy. Collector'® in which the constitutional validity 
of the Land Acquisition (Madras Amendment) Act, 1961 (Madras Act XXIII 
of 1961) was challenged, a reference is made to Kochuni’s case cited above and 
particularly to the passage to which we have already made a reference, and it 
is observed in para. 10 that ‘‘the judgment in that case accepts the view that 
art. 831A was enacted only to implement agrarian reform, but has given a com- 
prehensive meaning to the expression ‘agrarian reform’ so as to include pro- 
visions made for the development of rural economy.’’ Obviously, therefore, 
everything that tends towards the development of rural economy is included 
in the agrarian reform. The expression ‘‘agrarian reform” cannot be under- 
stood in a limited sense of distribution of surplus land. It has been given a 
& comprehensive meaning and, therefore, the expression embraces all provi- 
sions made for the development of rural economy. In K.D.H.P. Co. v. State 
of Kerala,’ where some lands were distributed and remaining lands were re- 
served, their Lordships held that because they were reserved for promotion of 
agriculture, the Kannan Devan Hills (Resumption of Lands) Act (5 of 1971) 
envisaged an agrarian reform. In para. 61, while distinguishing Dy. Commr., 
Kamrup v. Durganath,® we have these observations (p. 2313): 

‘'.,.But a wide meaning was given to the concept in Ranjit Singh v. State of 
Punjab."20a 
In para. 62, their Lordships have referred to the definition of ‘‘common pur- 
pose” in Ranjit Singh’s case cited above and have observed that even the 
following purposes are comprised within the concept of agrarian reform. These 
purposes are (p. 2314): 

“G) extension of the village Abadi; 


1% [1965] A.LR. S.C. 632. 20 [1968] A.I.R. S.C. 394. 
18 [1965] A.I.R. S.C. 1017, 20a 1965 1 S.C.R. 82, at p. 94. 
19 [1972] A.LR. S.C. 3801. 
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(ii) providing income for the Panchayat of the village concerned for the benefit of 
the village community; 

(iii) village roads and paths; village drains; village wells, ponds or tanks; village 
water courses or water channels; village bus stands and waiting places; manure pits; hada 
rori; public latrines; cremation and burial grounds; panchayat ghar; Janj Ghar, graz- 
ing grounds; tanning places; mela grounds; public places of religious or charitable 
nature; and 
. (iv) schools and play-grounds, dispensaries, hospitals and institutions of like nature, 

water-works or tube-wells whether such schools, play-grounds, dispensaries, hospitals, in- 
stitutions, water-works or tube-wells may be managed and controlled by the State Gov- 
ernment or not.” 


A reference to these purposes would reveal that the meaning of the expres- 
sion ‘‘agrarian reform’’ is widened very very extensively so as to include 
almost everything which is in the interest of rural economy and welfare of 
agriculturists. Therefore, in para. 63, they say that the common purposes 
mentioned in Ranjit Singh’s case would come under either the expression 
“promotion of agriculture” or ‘‘welfare of agricultural population’’. In 
para. 65, we have these observations (p. 2314): 

“It seems to us that if we read these two purposes to mean that these include only 
‘common purposes’, which were sustained by this Court and purposes similar thereto it 
would be difficult to say that they are not for agrarian reform. In a sense agrarian re- 
form is wider than land reform. It includes besides land reform something more and 
that something more is illustrated by the definition of ‘common purpose’, which was sus- 
tained by this Court in Ranjit Singh’s case.” 


Lastly, in State of Kerala v. G.B. Suk Mfg. (Wvg.) Co.,4 where some lands 
were reserved and the rest were distributed, we have these observations in 
para. 19: 

“The objectives of increasing the agricultural production and promotion of wel- 
fare of the agricultural population are clearly elements of agrarian reform which the 
Act, as envisaged in ss. 10, 11 thereof, predominantly contemplates. Merely because of 
the remotest possibility of the lands being used for other purposes or for augmenting 
the State revenue would not detract from the predominant purpose and aim of the Act 
which is the welfare and rehabilitation of the landless agricultural labourers in the State 
and stepping up agricultural production.” 

Further, in paragraph 31, their Lordships have stated: 

“Agrarian reform is thus more humanist than mere land reform and, scientifically 
viewed, covers not merely abolition of intermediary tenures, zamindaris and the like but 
restructuring of village life itself taking in its broad embrace the socio-economic re- 
generation of the rural population.” 


A. reference to para. 30 would show that their Lordships have added by way 
of illustration a few more purposes which fall under agrarian reform in ad- 
dition to those which are referred to as common purposes in Ranjit Singh’s 
case. These are (p. 2747): 

“creation of economic units of rural production, establishment of adequate credit 
system, implementation of modern production techniques, construction of irrigation 
systems and adequate drainage, making avallable fertilizers, fungicides, herbicides and 
other methods of intensifying and increasing agricultural production, providing readily 
available means of communication and transportation, to facilitate proper marketing of 
the village produce, putting up of silos, warehouses etc. to the extent necessary for pre- 
serving produce and handling it so as to bring it conveniently within the reach of the 
consumers when they need it, training of village youth in modern agricultural practices 
with a view to maximising production and help solve social problems that are found in 
relation to the life of the agricultural community.” 


It would thus be seen that agrarian reform includes elimination of concent- 
ration of agricultural wealth and means of production in a few private hands, 
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raising of economic standards and bettering rural health and social conditions, 
a proper planning of rural economy and conditions, distribution of land to 
the landless, development of rural economy, reservation of land for promotion 
of agriculture, reservation of land for welfare of agricultural population, in- 
crease in the agricultural production, the purposes enumerated in para. 62 at 
p. 2314 in K. D. H. P. Co.’s case cited above, and para. 30 at p. 2747 in 
G. R. Sik Mfg. (Wvg.) Co.’s case, also referred to above, and lastly, where 
general scheme of legislation is definitely for any of these purposes, that is to 
say, for an agrarian reform, and under its provisions something anicillary there 
to in the interest of rural economy has to be undertaken to give full effect to 
the reform, that would also fall under the expression ‘‘agrarian reform”. 


The learned counsel Mr. Sen has, however, relied upon Ranji Singh’s case 
cited above to say that every agrarian reform necessarily envisages equitable 
distribution of lands. We cannot agree. Of course, in Ranjit Singh's case, 
distribution of surplus land was involved, but the real question for considera- 
tion was whether it was a case of agrarian reform. We do not find any- 
thing in that case to say that distribution of surplus land is in every case a 
necessary ingredient of agrarian reform. As regards Vajravelu’s case. 
Mr. Sen has relied on para. 11 at p. 1022. That was a case of acquisition by 
State of an estate or rights therein or extinguishment or modification of such 
rights. The only question in that case was whether it was connected with any 
agrarian reform. If, therefore, in the instant case we hold that it is a case 
of agrarian reform, then surely the application of art. 31A of the Constitution 
would be attracted. So far as K. D. H. P. Co.’s case is concerned, Mr. Sen 
has relied on paras. 61, 62 and 68. But in para. 61, we have the observation 
to the effect that the expression ‘‘agrarian reform” is to be given a wide mean- 
ing, and in para. 62 their Lordships state that they are bound by the judg- 
ment in Ranjit Singh’s case. We, therefore, do not see how this decision is 
of any assistance to the petitioners. Coming to the decision in G. R. Suk 
Mfg. (Wvg.) Co.’s case, Mr. Sen has relied on paras. 17 and 18. It cannot 
be disputed and in fact it is not disputed before us that the fact that the 
lands acquired are an estate does not absolve the State from showing that 
acquisition is for the purposes of an agrarian reform. In this connection, Mr. 
Sen drew our attention to the case Balmadses Plantations v. State of Tama 
Nadu? in which acquisition was set aside, though what was acquired was an 
estate. But in that case it was not shown that the acquisition was in any way 
linked with agrarian reform. A reference to para. 27 in that case would make 
this position abundantly clear. It is true that art. 31A of the Constitution 
deprives a citizen of his fundamental rights and, therefore, that article cannot 
be extended by interpretation to overreach the object implied in that article.The 
Court must look to the substance and not to the outward form. Similarly, if 
the State prevaricates or betrays by non-implementation or mis-implementation, 
aggrieved party may seek relief through judicial post-audit. There is no 
dispute regarding these propositions. The only question is whether they are 
applicable to the facts of the present case, and in our view, they are not. In 
this connection, the learned counsel also drew our attention to para. 34 in the 
judgment in G.R. Silk Mfg. (Wvg.) Co.’s case and argued that a business 
undertaking cannot be acquired for utilizing profit for agricultural welfare. 
Here again, there cannot be any dispute regarding this proposition. Unless 
property is acquired and that too for the purpose of agrarian reform, it would 
not help the State. In the instant case, there is no question of acquisition of the 
undertaking. What is acquired is the agricultural lands. The learned counsel 
also pointed out that in the instant case, after the State Government acquired 
the surplus lands and took them over from the undertaking, they were handed 
over to the Maharashtra State Farming Corporation and, therefore, acquisi- 
tion in this case was only a device for acquiring these lands for the Maha- 
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rashtra State Farming Corporation and that too without paying any compen- 
sation to the undertaking who is the expropriated owner in this case.: We do 
not see any substance in this argument either. We have already referred to 
the whole history of the legislation and how the handing over of these lands to 
the State Corporation was necessitated because the joint farming societies 
could not be set up. Without, therefore, repeating what we have already said 
above, we are of the opinion that certainly this is not a case where it can be 
legitimately contended that the acquisition is for the purposes of State Cor- 
poration without payment of compensation and not for any agrarian reform. 
The learned counsel also relied upon para. 64 of the judgment in K.D. H. P. 
Co’s case at p. 2314 and pointed out that the State could be restrained if lands 
are used for the purpose not connected with promotion of agriculture. But 
in the instant case, it is extremely difficult to hold, that the acquisition is not 
in any way connected with promotion of agriculture. The learned counsel 
also referred us to Dy. Commr., Kamrup v. Durganath, and has relied on 
para. 7 of the judgment in that case. But the facts in that case were entirely 
different. That was a case where lands were acquired for flood control and 
prevention of erosion and, therefore, their Lordships came to the conclusion 
that they had no connection with agrarian reform. The relevant observations 
are these in para. 7 at p. 399: 

“*,..It provides for acquisition of lands both urban and agricultural for executing 

works in connection with flood control or prevention of erosion. A piece of land ac- 
quired under the Act need not be an estate or part of an estate. It has no relation to 
agrarian reform, land tenures or the elimination of intermediaries. We may add that 
there is nothing on the record to show that the respondent’s lands are estate or parts of 
estates.” ; 
Reliance war also placed on Balmadtes Plantations v. State of Tami Nadu. 
The facts of that case were peculiar. That was a case of acquisition of forest 
lands which were found to have been acquired not for any agrarian reform 
(vide para. 18 at p. 2249). We are, therefore, of the opinion that none of 
these decisions are of any assistance to the petitioners on the questions raised 
before us. 

What then is the scheme of agrarian reform envisaged by s. 28-1A of the 
amending Act of 1968 and s. 28-1AA of the amending Act of 19709 We have 
already referred to the preamble of the principal Act which shows that the 
main object of the principal Act is to impose ceiling on lands both held by 
private owners and also by industrial undertakings and thereafter to take 
over the surplus lands for the purposes of distribution to landless labourers 
and agriculturists. All these lands, after they are taken over, become vested 
in the State under s. 21 of the principal Act. Thereafter, distribution of the 
lands taken over from the private landholders is to be made under s. 27 of 
the principal Act. As regards the lands taken over from the industrial un- 
dertakings like the present petitioner No. 1, a special provision is made in s. 28. 
It is, therefore, quite clear that by imposing a ceiling on the holdings of these 
agricultural lands, one of the objects achieved is the elemination of con- 
centration of agricultural wealth and means of production in a few private 
hands and distribution of some Jands to landless labourers and agriculturists, 
which are certainly two of the elements of any agrarian reform. It is, there- 
fore evident that the general scheme of the whole of the legislation is definitely 
agrarian reform. 

Turning to s. 28 of the principal Act, which makes special provision in res- 
pect of lands taken over from undertakings, the question naturally arises— 
could these lands have been distributed to landless labourers and agriculturists 
without detriment to the rural economy or promotion of agriculture or wel- 
fare of agricultural population? In our opinion, these lands could never have 
been distributed to landless labourers and agriculturists without affecting not 
only the agricultural production but even the rural economy and the general 
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welfare of agricultural population, because these lands are being used for the 
purposes of producing and providing raw ‘material for the manufacture or 
production of goods such as sugarcane or other articles or commodities. If 
these lands are distributed, surely the distribution of these lands would ad- 
versely affect not only the production and supply of raw material from these 
lands to the undertakings concerned, but also the efficient management and use 
of these lands for agriculture. In our view, general distribution of such lands 
is bound to result in fragmentation affecting proper cultivation, production 
and supply of raw material and also the maintenance of the area in one or 
more compact blocks. Such a step, therefore, would not be either for pro- 
motion of agriculture or welfare of agricultural population or development of 
rural economy. It would not only not ensure continuous supply of raw mate- 
rial to the undertakings but it would also adversely affect the full and efficient 
use of the land for agriculture and its efficient management, not, to speak of the 
integration of the area in one or more compact blocks. The result would be 
that if these lands are distributed amongst landless labourers or agriculturists, 
that itself would kill the industry, and if that is so, it would hardly raise the 
economic standards of rural population or better their social conditions. The 
question then naturally arises why then such lands should at all be acquired 
trom any industrial undertaking. We have already pointed out that elimi- 
nation of concentration of agricultural wealth and means of production in a 
few private hands is one of the elements of agrarian reform, and if that is so, 
it can be achieved only by taking over these lands from such undertakings. 
But at the same time, if the industry is to be preserved for the purposes of 
rural economy and promotion of agriculture, it would be necessary to make 
efficient arrangements for the maintenance of production and supply of raw 
material to the same factories run by such undertakings. In respect of these 
lands, therefore, after they were taken possession of by the State Government, 
the next step for the purposes of agrarian reform was to ensure the full and 
efficient use of such lands and its efficient management for the purposes of 
production and to see that the supply of raw material to the undertaking was 
continued, so that the agricultural industry was not destroyed. If imposition 
of ceiling on the lands belonging to an industrial undertaking and taking over 
surplus land is permissible under the principal Act and is an agrarian re- 
form, inasmuch as it eliminates concentration of agricultural wealth in a few 
\private hands and distribution of such lands after they are taken over is not 
in the interest of rural economy, for the reasons which we have already indi- 
cated, taking necessary steps thereafter in respect of such lands either by 
handing them over to the State farms or joint farming societies or State Cor- 
porations to ensure the full and efficient use of such lands and its efficient 
management for the purposes of agricultural production so that continuous 
supply of raw material to the undertaking should be maintained to save the 
agricultural industry in the interest of rural economy, would also, in our opi- 
nion, fall under agrarian reform, this being necessarily ancillary to the gene- 
ral scheme of agrarian reform envisaged in the principal Act. 


This is what is precisely provided for by s. 28 of the principal Act and 
ss. 28-1A and 28-1AA of the amending Acts of 1968 and 1970 respectively. 
Similarly, this object is more than clearly stated in the preambles of the 
amending Acts and also in the Statements of Objects and Reasons of these 
Acts, to which we have already made a reference. It is true that what is stated 
in s. 28 is not in the preamble of the principal Act. But that, in our opinion, 
does not matter in this case for the reasons we have already mentioned. Fur- 
ther, we have on the record Maharashtra Agricultural Lands (Ceiling on Hold- 
ings) Grant of Surplus Lands taken over from Industrial Undertaking Order, 
1970. Clause 3 of this Order says that these lands which are already being 
cultivated by the Corporation are granted to it on payment of occupancy price 
and on the terms and conditions specified in the Order. Clause 4 is one of 
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those conditions which provides for maintainance of integrity of surplus lands. 
Clause 5 speaks of condition to ensure the full and continued supply of raw 
materials to the industrial undertakings, and cl. 6 provides for termination 
of grants on breach of any of the conditions. Clause 7 says that the grant 
shall be subject to the provisions of the Maharashtra Land Revenue Code and 
the rules made thereunder and also the principal Act and the rules made 
thereunder, It would thus be seen that the conditions imposed on the Cor- 
poration have the same object in view as stated in s. 28 of the principal Act 
_and thereafter ss. 28-1A and 28-1AA of the amending Acts of 1968 and 1970 
respectively. 

It is not disputed before us that the Corporation is almost a corporate de- 
partment of the State Government, though it is a Corporation, and in view 
of ss. 617, 619 and 619A of the Companies Act, 1956, and els. 72, 76, 77, 114, 
117 and 120 of the articles of association, it is owned and controlled by the 
State Government. 

On consideration, therefore, of the material on ‘the record, we hold that the 
grant of surplus land taken over from the industrial undertakings, to one or 
more Corporations (including a Company) owned and controlled by the State 
subject to such terms and conditions including in particular the condition of 
maintenance of the integrity of the surplus land in one or more compact blocks 
and conditions which are calculated to ensure the full and continued supply 
of raw material to the undertaking at a fair price, as envisaged in s. 28-1AA, 
is a scheme of agrarian reform ancillary to the general scheme in the principal 
Act, in the interest of rural economy, promotion of agriculture and welfare 
of agricultural population. Similarly, the grant of such lands to joint farming 
societies for the objects mentioned in sub-9.(2) of s. 28 of the principal Act, 
as envisaged in s. 28-lA (now deleted) of the amending Act of 1968, was also 
a scheme of agrarian reform like the one in s. 28-1AA as aforesaid. Both 
these sections, therefore, are protected by art. 31A of the Constitution. 

The learned counsel Mr. Setalvad made another submission and it is this 
that if the principal Act is protected by art. 31B or art. 31A of the Con- 
stitution, the amending Acts would also be protected. In support of this 
submission, he relied on M.R. & Produce Co. v. State of Kerala, and Mahani 
Sankarshan v. State of Ortssa** But in our view, in the first case, the Court 
found that the impugned provisions were substantially present in the princi- 
pal Act, while in the second case only new properties were brought under the 
principal Act. We, therefore, think that both these cases are distinguishable 
on facts. 

Lastly, Mr. Setalvad for the respondents has argued that the present peti- 
tioners have no locus stands to maintain the present petition with reference to 
the lands admeasuring 10,315 acres which have become vested in the State 
Government in pursuance of the undertaking. His argument is that the lands 
having already vested in the State Government, the State Government can 
dispose them of in any way it likes in accordance with law. The petitioners 
have now nothing to do with these lands. They, therefore, cannot be said to 
have been aggrieved parties, nor can it be said that their interest in these 
lands is directly affected in any way. In support of his argument, he has 
drawn our attention to Attar Singh v. State of U.P.> Charanyjtt Lal v. Union 
of India% and Kalyan Singh v. State of U.P? There can be no dispute that 
before a petitioner can be said to have locus stands to maintain a petition, he 
must show that he is an aggrieved party or that his rights are directly affect- 
ed because right to maintain a petition postulates a personal right. Mr. Sen 
has, however, argued that if the scheme envisaged by s. 28-1A and s. 28-1LAA 
is bad in law, inasmuch as it is not for agrarian reform and, therefore, the 


28 [1973] A.I.R. S.C. 2027. 26 pos ALR. S.C. 41, at p.44, para, 7, 
24 [1967] A.I.R. S.C. 59. ` 27 [1962] A.LLR. S.C. 1188, at p. 1188, 
a5 [1959] A.LR. S.C. 564. para. l4. 
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provisions in these sections cannot be sustained constitutionally, then vesting 
of these lands would be bad and, therefore, the petitioners would be entitled to 
the relief they have claimed in these petitions. Of course, the learned counsel 
Mr. Setalvad has made it clear that this argument is sustainable only on the 
hypothesis that s. 21(5) is protected by either art. 31A or art. 31B of the Con- 
stitution. We have held that s. 21(5) is entitled to the protection both of 
art. 31B and also of art. 31A of the Constitution. If that view is correct, even 
if s. 28-1A and s. 28-1AA are held to be bad in law, still in our view, s. 91(5) 
being already protected, independently of s. 28-1AA or 8. 28-1A, vesting would 
be perfectly valid in law and in that respect the petition would not be main- 
tainable. But so far as the remaining lands are concerned, we think that even 
in the view we have taken regarding the constitutional validity of s. 21(5), 
the petition would be perfectly maintainable. The question, however, assumes 
very little importance in this case in the view we have taken that the amend- 
ing Acts of 1968 and 1970 are both protected by art. 31B and also art. 31A of 
the Constitution. 


The learned counsel Mr. Sen for the petitioners has further argued that if 
acquisition and vesting under the amending Acts of 1968 and 1970 is held not 
to be for the purpose of agrarian reform, then acquisition and vesting must 
be declared invalid as it offends against the provisions of arts. 31(2), 19(7 yf) 
and 14 of the Constitution. In the view, however, we have taken, it is un- 
necessary to go into the question whether or not acquisition and vesting under 
the amending Acis of 1968 and 1970 offends against arts. 31(2), 19(7)(f) and 
14 of the Constitution. Similarly, it is also unnecessary to consider whether 
the compensation provided for by ss. 23 and 25 of the principal Act is illu- 
sory or founded in principles which are irrelevant for determination of com- 
pensation. 


Lastly, the learned counsel Mr. Sen has also challenged the amending Acts 
on the ground that they offend against arts. 301 and 304(b) of the Constitu- 
tion. In this connection, we do not see how the amending Acts in this casa 
can any way be said to have a tendency to restrict or impede the free flow or 
movement of trade. Restrictions, freedom from which is guaranteed by art. 301, 
are such restrictions as directly and immediately restrict or impede the free 
flow or movement of trade. As regards art. 304(6), unless we come to the 
finding on the available material whether or not there is infringement of the 
guarantee under art. 801, the further question as to whether the amending 
Acts of 1968 and 1970 are saved under art. 804(6) of the Constitution does 
not arise. We, therefore, do not see any necessity to enter into further de- 
tails of this submission. 

The result, therefore, is that the petition fails. The rule, therefore, is dis- 
charged. 

Considering the time taken by this application and the questions involved, 
we think that it would be proper to quantify the costs at the figure of Rs. 2,000. 
The petitioners to pay Rs. 2,000 towards the costs to respondents Nos. 1 to 8 
and bear their own. 


Interim order already passed to continue on the same terms and conditions 
till April 29, 1974. 

Special Civil Application No. 1341 of 1969. 

Petitioner No. 1 in its original name is one Gangapur Sugar Mills Limited, 
a public limited company, and petitioners Nos. 2 and 3 are shareholders hold- 
ing fifty and fifty equity shares respectively. Petitioner No. 1 purchased 
about 4,172 acres and 13 gunthas of lands which were freehold lands for Rs. 30 
lakhs. Tt also acquired 202 acres and 18 gunthas of land on two leases. The 
Company erected its factories in 1958 and crushing operations were started 
in February 1959. Rs. 8088-65 was the total land revenue for 4,172 acres 
and 13 gunthas of land. On June 19, 1958, there was a mortgage in favour 
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of: the Industrial Finance Corporation of India for Rs. 832,50,000 and again 
for Rs. 7,50,000, the total being Rs. 40 lakhs. On March 6, 1963, Maharashtra 
State Farming Corporation was incorporated. On January 29, 1963, notices 
under s. 17(2) of the Maharashtra Agricultural Lands (Ceiling on Holdings) 
Act, 1961 (Maharashtra Act No. 27 of 1961) were served. On February 28, 
1963, after the necessary inquiry, order was passed declaring 4,178 acres and 
9 gunthas of land as surplus land. Petitioner No. 1 went in appeal. While 
the appeal was pending, on April 24, 1963 petitioner No. 1 filed Special Civil 
Application No. 863 of 1963 in this Court. On October 25, 1963, the petition 
was disposed of by a common judgment dismissing the petition. The peti- 
tioners then went in appeal to the Supreme Court. On June 20, 1964, Con- 
stitution (17th Amendment) Act of 1964 came into foree. On March 9/10, 
1965, a Division Bench of this Court dismissed the petition along with the 
petition filed by the petitioners in the companion Special Civil Application 
No. 1271 of 1968. The petitioners, therefore, withdrew the appeal filed in 
the Supreme Court. On November 19, 1965, the petitioners delivered’ posse3- 
sion of 2,130 acres and 30 gunthas of land. The balance of the area could 
not be handed over as it was likely to be consolidated under the Bombay Pre- 
vention of Fragmentation and Consolidation of Holdings Act. On April 24, 
1969, 1,829 and odd acres which were likely to be consolidated were declared 
surplus, These lands were granted to the Maharashtra State Farming Cor- 
poration on November 20, 1965 under leave and licence. After these 1,829 
and odd acres of land were declared surplus, the Maharashtra State Farming 
Corporation carried on correspondence with the petit’oners for delivery of 
possession of these lands. An order to that effect was also passed by the Cor- 
poration on June 5, 1969. However, against the declaration regarding the 
lands admeasuring 1,829 and odd acres being surplus lands, petitioner No. 1 
filed an appeal before the Maharashtra Revenue Tribunal, which is still pend- 
ing. On June 25, 1969, the petitioners, therefore, moved an application in 
this Court for interim injunction in the present petition in terms of prayers 
(e) (iti) and (e) (iv) in the petition. On July 10, 1970, this Court sanctioned 
a scheme, as a result of which Belapur Sugar and Allied Industries Limited, a 
public limited Company, was substituted for petitioner No. 1. The present 
petitioner No. 1 sold the factory to a co-operative society on November 30, 1970. 

It would thus be seen that the facts in this case are almost similar to the 
facts in the companion petition being Special Civil Application No. 1271 of 
1968, the only difference being that in the companion petition lands admea- 
suring 10,315 acres having vested in pursuance of an undertaking, challenge 
to s. 21(5) added by the amending Act of 1970 became necessary, while in 
this petition there is no challenge to s. 21(5) on that ground. The rest of the 
contentions in this petition are the same as those raised in the companion 
petition. For the reasons, therefore, given in the main judgment in the com- 
panion petition, this petition also fails and the rule is discharged. No order 
as to costs, 

Interim order already passed to continue on the same terms and conditions 
till April 29, 1974. 


Rule discharged. 
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: CRIMINAL REVISION. 
Before Mr. Justice Vaidya and Mr. Justice Gandhi. 


BALKISHAN A. DEVIDAYAL v. THE STATE OF MAHARASHTRA.* 
Railway Protection Force Act (XXIII of 1957), Secs. 10, 12, 13, 14, 18—Railway Property 


(Unlawful Possession) Act (XXIX of 1966), Secs. 9, 8, 3, 14—Criminal Procedure 
Code (V of 1898), Secs. 178(4), 251A, 252, 162, 4(h), 190(1)(a)(b), 561A—Indian 
Evidence Act (I of 1872), Secs. 25, 26, 27—Railway Protection Force Officers whether 
“Police Officers” under s. 25 of Evidence Act—“Police Officer” under s. 25 of 
Evidence Act,'meaning of—Railway Property (Unlawful Possession) Act, 1966, s. 9 
whether ultra vires—Constitution of India, arts. 14, 20(3) 7th Sch. List I, entries, 
1, 2, 22, 8; List II, entry 2; List IIT, entry 2—Accused tried under Act XXIX of 
1966, at what stage entitled to get copies of statements and Corrents relied upon 
by prosecution, 

The Railway Protection Force Officers enquiring into the offences under the Rail- 
way Property (Unlawful Possession) Act, 1966 are not “police officers”. The mere 
fact that the Railway Property (Unlawful Possession) Act provides for an offence 
or the fact that Railway Protection Force members can arrest, detain and produce 
accused persons so arrested before the Magistrate or issue summons to a witness, 
will not convert the Railway Protection Force Officers, who are declared to be 
“railway servants” under the Railway Protection Force Act, 1957 and who are 
essentially concerned with the protection of railway property, into “police officers” 
for the purposes of the Indian Evidence Act, 1872 and the Criminal Procedure Code, 
1898. 

Badaku Joti, v. State of Mysore,! relied upon. 
Durga Prasad v. State of U.P.,2 not agreed with. 

For determining whether officers empowered to inquire into offences under dif- 
ferent Acts even though not described as police officers, are “police officers” within 
the meaning of s. 25 of the Indian Evidence Act, 1872 and for the purposes of 
Chapter XIV of the Criminal Procedure Code, 1898, the Court should examine closely 
and thoroughly the powers, disabilities, functions and duties of those officers under 
relevant Acts. 

Vallabhdas Liladhar v. Asst. Collector of Customs, Badaku Joti v. State of 
Mysore,4 Ramesh Chandra v. State of W.B.,5 P. Rustom# v. State of Maharashtra,6 
Harbansingh v State of Maharashtra,’ Hazari Singh v. Union of India,8 Collector 
of Customs v. Kotumal,9 State v. D. Surya Rao,™ State of Gujarat v. Abdul Rek- 
man,!! Laxman Padma vy. State,l2 Pukhraj v. K. K. Ganguly,3 Ajghar Babu Tambe 
v. The State of Maharashtra,14 Hari Rachu v. The State! and The State of Maha- 
rashtra v Vishwanath Rajaram Mourya,6 relied upon. 

State of Punjab v. Barkat Ram!7 and Raja Ram v. State of Bthar,!8 explained. 

Pereira v. Emperor,!9 Nanoo v. Emperor, Emperor v. Dinshaw Driver?! and 
Radha Kishun Marwari v. King-Emperor2 referred to. 

Inasmuch as the officers of the Railway Protection Force are not “police officers”, 
confessions made to such officers are not hit by s. 25 of the Indian Evidence Act, 
1872. 


*D. cided, January 17/78/19,1974, Criminal 12 (1964) 67 Bom. L,R. RIT. 


Revision Apnication No. 821 of 1978. 18 (196770 Bom L.R 281. 
1 [1966] A.I.R S.C.1746. 14 (1970) Criminal Revision Application 
2 [1971] Cri. L.J. 1582. No. 1185 of 1969, decided by Deshpande J., 
3 [1965] A.I.R. 5.C. 481, 5.c. 66 Bom. on Januarv 15, 170 (Urrep.). 
L.R. 482. 18 (1871) TR Bom LR 891. 
4 ect ae S.C. 1746. 16 (1978) Crimina] Revision Application 
5 f1970] A.I.R. S.C. 940, 8.c. 72 Bom. No. 1560f1978, decided by Rege J., on July 
L.R. 787. 10, 1978 (Urrep ). 
6 es as LR. S.C. 1087, s.c.75 Bom. 17 162] A.T R S.C 276. 
L.R. 71 18 fI9864] A.I R. S.C. 828. 
7 1973] ALR. S.C. 1224, 19 (1926) 2R Bom LR 674. 
8 [1978] A.LR. S C. 62. 20 (1926.1 L.R. 51 Bom. 78, F.B., 8,0, 
9 [1987] A.I.R. Mad. 268, F.B. 28 Bom T..R. 11964, ¥.B. 
10 


11 


pra ALR. Cal. 594. 21 (1928) 8] Bom. L.R. 49? 
1972] Cri. L.J. 1101, 22 (1082) LL.R. 12 Pat. 46, F.B. 
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Consideration of malpractices, if indulged in by officers, will be relevant in decid- 
ing whether the relevant confessions and statements alleged to have been made 
before the Railway Protection Force Officers are voluntary and true. Any Court 
called upon to consider the value of such statements and confessions will do so with 
prudence and utmost caution. 

Queen-Empress v. Babu Lal, referred to. 

Section 9 of the Railway Property (Unlawful Possession) Act, 1988 i is not ultra 
vires art. 14 of the Constitution of India. 

Having regard to the nature of the “railway property” as defined in the Railway 
Protection Force Act, 1957 and the Railway Property (Unlawful! Possession) Act, 
1968 and having regard to the number of offences which are taking place on the 
railway, the Parliament distinguished for purposes of enquiry into such offences, 
persons who commit such offences from persons who commit other offences. It is 
a classification for good reasons based upon real and substantial distinction bearing 
a reasonable and just relation to the object sought to be achieved; the classification 
is neither arbitrary nor without substantial basis. 

Section 9 of the Railway Property (Unlawful Possession) Act, 1866, is not hit by 
art. 20(3) of the Constitution of India as there is no “accusation” until the officer 
of the Railway Protection Force files a complaint against a person. 

In respect of a prosecution instituted on a complaint made by a Railway Protec- 
tion Force Officer under s. 3(a) of the Railway Property (Unlawful Possession) 
Act, 1966, s. 173(1) of the Code of Criminal Procedure can have no application and, 
therefore, the accused in such a case cannot get the benefit of s. 173(4) of the 
Code. 

Asst, Customs Collector, Bombay v. L, R. Melwani,24 State v. Dattatraya Maha- 
rudra Borker,5 Ajghar Babu Tambe vy. The State of Maharushtra,% The State of 
Maharashtra v. Vishwanath Rajaram Mouryat? and The State of Maharashtra v. 
M/s. Hind Cycle Ltd.,28 agreed with. 

However, even in a case under the Railway Property (Unlawful Possession) Act, 
1966, in the interest of fair trial, statements of witnesses who were examined by 
the complainant before the framing of the charges and also of witnesses who are 
likely to be examined in proof of the case should be produced in Court by the 
complainant and inspection of such documents, including the right to take copies of 
the said statements in Court, if so required, should be available to the counsel of 
the accused. “he UPS 

Govind Raghunath v. Kakade,® applied. 


On the allegation that one Balkishan A. Devidayal, accused No. 1 and one 
Ramsingh alias Ram Singh altas Saigal alias Bedi, accused No. 2 were in pos- 
session of railway property, i.e. M.S. Plates, unlawfully obtained by them 
under forged railway receipt from Akola Goods Shed and that one Parasnath 
Tiwari, accused No. 3, joined the other two accused in shifting the property 
from Devidayal Estates to Mittal Estate, Kurla Andheri Road, Marol Naka, 
knowing that the railway property was obtained unlawfully, Inspector Kakde 
of the Railway Protection Force lodged a complaint that accused Nos. 1, 2 
and 3 were guilty of the offences under s. 3(@) of the Railway Property (Un- 
lawful Possession) Act, 1966 (hereinafter referred to as RPUP Act) and ac- 
tion should be taken against them in respect of those offences. In the com- 
plaint, it was mentioned that accused Nos. 2 and 3 were absconding. Annexed 
to the complaint was (1) a list of prosecution witnesses numbering in all forty 
and (2) a list of documents numbering sixty-two. When accused No. 1 appear- 


28 (1884) LL.R. 6 All. 509, F.B. on January 15, 1970 (Unrep.). 
24 [1970] A.LR. S.C. 962, 8.c. 72 Bom. 27 (1978) Criminal Revision Application 
L.R. 7 No. 156 of 1978, decided by Rege J., on 


25 (1568) Criminal Revision Application July 10,1978 (Unrep.). 
No. 821 of 1968, decided by Kotval C. J. » on 28 ( 1971) Criminal Revision Application 
July 15, 1968 Unrep.). No. 1087 of 1970, decided by Deshmukh 
26 (1970) rimina! Revision Perea and Apte JJ.. on July 14, 1971 (Unrep.). 
No. 1185 of 1969, decided by Deshpande J., 29 (1978) 77? Bom. L.R. 214. 
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ed before the Presidency Magistrate, he was supplied with the list of docu- 
ments to be relied upon by the prosecution and also the list of witnesses. The 
list of documents included the list of the statements of various persons recorded 
by the Inspector of the Railway Protection Force, the complaint of the Senior 
Delivery Clerk one B.J. Meshram and several other documents. The Presi- 
dency Mhgistrate commenced the enquiry into the complaint and examined 
some witnesses. On June 12, 1973, a written application was presented to 
the Presidency Magistrate, making a grievance of the fact that although three 
witnesses were examined, no copies of documents were furnished to the accus- . 
ed. It was submitted that even before the stage of framing the charge, the 
accused may be permitted to cross-examine any of these witnesses after the 
accused had inspected the documents and had copies thereof. No order was 
passed on the said application. On June 25, a further application was made 
by the accused for supply of true copies of all the documents in the case to 
enable him to prepare his defence. On August 3, 1973 the Magistrate re- 
jected the application dated June 12, 1973 by passing the following order: 

“The prosecution started on the complaint by R.P.F. Inspector and the offence is 
non-cognizable. Provisions of Section 252 Cr. P. Code and onwards have to be followed. 
Provisions of Sec. 251A Cr.P. Code are not applicable. In view of this legal position, 
copies of documents relied on by prosecution cannot be supplied to the accused, as in 
the case of documents to be furnished, on which prosecution relies under sec. 173 Cr.P. 
Code in a case of a cognizable offence. In these proceedings the accused has no right 
to copies of documents, applied for. Hence the application is rejected.” 


The Magistrate also passed an order on the application made on June 25, 1973 
on the same day i.e. on August 3, 1973, as follows: 

“Copies of documents filed by prosecution on record may be furnished to the accused 
on payment of necessary charges. The request, for carrying the documents to a photo- 
grapher to obtain photostat copies, is rejected, as no document can be taken outside 
the Courts custody. If any request to secure the photostat copies in the Court comes, 
it will be considered.” 


On August 24, 1973, a charge was framed against the accused under s. 3(a) 
of the RPUP Act to the effect that he on or after November 14, 1970 was found 
in possession of M.S. Plates numbering about 110 which were the Railway 
Property unlawfully possessed by him. The accused pleaded not guilty. There- 
after, the counsel for the accused made an application in writing, stating as 
follows: 

“In the list of documents supplied to the accused, the prosecution has sought to 
rely on various statements of witnesses. However, even when many of the witnesses, 
whose statements were attached, have been examined, such statements have not been 
produced. Under such circumstances, it is prayed that the prosecution be directed to 
give me inspection of all the statements recorded by the prosecution and the prosecu- 
tion also be directed to supply me the copies of the same. In the alternative the accused 
be permitted to take the copies of the said documents. 

I say that it is absolutely essential that the statements be furnished to me for the 
purpose of my defence and for this act of kindness,...” 


The learned Magistrate passed an order on September 7, 1973, rejecting the 
application. The said order runs as follows: 

“Heard the counsel for the accused and P.P. Since cases under R.P.U.P. Act 1966, 
are not governed by the provislons of Sec. 251(A) Cr. P.C. and as accused ig not 
entitled to copies of documents referred to U/s 173 Cr. P. C. copies of statements of 
witnesses cannot be furnished to the accused. 

Prosecution cannot be compelled to file the statements on record to allow their inspec- 
tion as it would defeat the very purpose, which is mentioned above. 

Therefore, the request for grant of copies and inspection of statements of witnesses 
examined by the prosecution cannot be granted. 

Application is rejected.” 
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Feeling aggrieved by the said orders passed by the Presidency Magistrate 
on August 3, 1973 and September 7, 1973 and the framing of the charge against 
him, the accused filed an application under s. 561A of the Code of Criminal 
Procedure, invoking the inherent jurisdiction of the High Court. He sub- 
mitted that having regard to the provisions of s. 8 of the RPUP Act which 
empowers the Officers of the Railway Protection Force to exercise the same 
powers subject to the same provisions as the Officer-in-charge of the Police 
Station may exercise and subject to the Code of Criminal Procedure, 1898 
when investigating a cognizable case, the complaint filed by Inspector Kakde 
‘ must be considered in law to be a report under s. 173 of the Criminal Pro- 
eceduré Code; and hence it was incumbent on the complainant to supply the 
copies to the accused under s. 173(4) of the said Code. He further submitted 
that an Officer of the Railway Protection Force is a police officer within the 
meaning of s. 25 of the Evidence Act and hence confessional statements made 
to him are inadmissible and all such statements recorded by the officer of the 
Railway Protection Force, before him, after he started the enquiry were state- 
ments recorded by him under Chapter XIV of the Code of Criminal Proce- 
dure and were hit by the provisions of s. 162 of the Code of Criminal Pro- 
cedure; that s. 9 of the RPUP Act which empowered the Officer to summon 
any person and required the said person to tell the truth upon any subject 
respecting which he was examined or to make statements and to produce do- 
cuments and other things as may be required without following the proce- 
dure laid down under Chapter XIV of the Code, rendered s. 9 ultra vires 
art. 20(3) of the Constitution of India and art. 14 of the Constitution of 
India inasmuch as a person accused of a crime under s. 3 of the RPUP Act was 
subjected to an unreasonable discrimination against him, when compared to 
any other person charged with an offence under the general law of crimes 
in the country; that as the word ‘‘person’’ under s. 9 included an acéused 
person, it would be in contravention of the constitutional protection against 
testimonial compulsion under art. 20(3) of the Constitution; and that upon 
the principles of natural justice, in any event, it would be unfair 
to deny copies of the statements of witnesses examined and to be examined 
at the trial before the learned Magistrate. 

The petitioner, therefore, prayed for quashing the proceedings and trial be- 
fore the Presidency Magistrate. 


B.A. Desa, with Suraj M. Shah, for the applicant-original accused. 

V.P. Tipnis, Assistant Government Pleader, for the State. 

Porus Mehta, with A.D. Mane, instructed by V.B. Shastri, for the Attor- 
ney-General of India. 


Vaya J. [His Lordship, after stating the facts of the case and the con- 
tentions raised by the parties proceeded.] In view of these contentions, the 
first important point, which requires to be considered is regarding the mean- 
ing of the word ‘‘Police Officer” in s. 25 of the Indian Evidence Act, 1872, 
which runs as follows: 

“25. No confession made to a police officer, shall be proved as against a person 
accused of any offence.” 


The point is not free from difficulty, in view of the divergent views of the 
Courts on the question. of proper interpretation of the words ‘‘Police Officer” 
in the said section. We find it convenient to discuss the various cases eited 
at the bar on this point under three heads. The first 1s, what may be des- 
eribed as the Bombay view, which is referred to in some of the decisions as 
the ‘‘broad view.’’ 

In Pereira v. Emperor! Macleod C.J. and Crump J. held, in the case of a 
prosecution under the Bombay Salt and Excise Act, that an Excise Officer 
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was not a Police Officer within the meaning of s. 25 of the Indian Evidence 
Act, and that a statement made by an accused person was not inadmissible in 
evidence, after considering the effect of s. 20 of that Act, which ran as follows: 

“Every officer of the department of Salt and Excise not below the rank of Inspector 
and every officer of the Customs department not below the rank of Preventive officer, 
who may in right of his office be authorised by the Local Government in this behalf, 
shall, within the area for which he is appointed, exercise powers with regard to offences 
under this Act, similar to those exercised by an officer in charge of a police station 
under the Code of Criminal Procedure, 1898.” 


Macleod C.J. held that the same point was considered in Ah Foong v. Em- 
peror® and relied on that judgment, where it was held that it was not possible 
to regard the Excise Officers as Police Officers. 

In Nanoo v. Emperor? which was a case under the Bombay Abkari Act, 
before a Full Bench of this Court, composed of Marten C.J., Lallubhai Shah, 
Fawcett, Kemp and Mirza JJ., the decision in Pereira v. Emperor was over- 
ruled; and it was laid down by the Full Bench that an Abkari Officer, inves- 
tigating under the Bombay Abkari Act was a Police Officer within the mean- 
ing of s. 25 of the Indian Evidence Act, 1872, having regard to s. 41 of the 
Bombay Abkari Act, which ran as follows: 

“(1) Every Abkart-officer not below such rank as Government may prescribe shall 
within the area for which he is appointed have power to investigate all offences punish- 
able under this Act. 

(2) Every such officer shall in the conduct of such investigation exercise the powers 
conferred by the Code of Criminal Procedure, 1898, upon an officer in charge of a 
police-station for the investigation of a cognizable offence:” 


The other provisions of the Bombay Abkari Act were also taken into con- 
sideration. Marten C.J. observed (p. 94): 

‘The result is, that there is no authority precisely in point in this case, and we 
have really to determine a new point. After giving then my best attention to the 
arguments, which have been addressed to us, in my judgment, we should hold that as 
the Bombay Legislature has deliberately conferred upon these Abkari officers sub- 
stantially all the powers of a Police officer, they have thereby in effect made them 
Police officers within the meaning of section 25, and that, accordingly, any confession 
made to such an officer in the course of his investigation under the Abkari Act or the 
Criminal Procedure Code is inadmissible in evidence.” 

Shah J. in a concurrent judgment said (p. 96): 

“Waving regard to the reason of the rule Jaid down in section 25 of the Indian 
Fividence Act and having regard to the decisions which have been already referred to, 
it is clear to my mind that the term ‘Police officer’ used in the section is not to be 
understood in any technical sense, but includes an officer who is vested with the powers 
of the police by law... 

Taking the other sections of the Act under which he has got certain limited powers 
of arrest and search along with the powers contained in the Criminal Procedure Code, 
which a Police officer in charge of a police-station is able to exercise, it is clear to 
my mind that the officer contemplated by section 41, sub-section (1), is virtually in the 
game position as a Police officer with regard to the investigation of the offences under 
the Abkari Act. It seems to me a perfectly fair interpretation of section 25 to say 
that the Police officer within the meaning of that section is an officer, who exercises 
the powers of police conferred upon him by law, whether he is called a Police officer 
or he is called by any other name and exercises other functions also under „other provi- 
gions of law. He is a Police officer within the meaning of section 25, if in the investi- 
gation of offences under particular Act he exercises the powers of an officer in charge 
of a police-station for the investigation of a cognizable offence conferred upon him by 
that Act. Section 25 of the Indian Evidence Act embodies an important rule, which 
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is to be given effect to as a matter of substance and not as a mere matter of form. It 
is not merely the name given to any officer that should determine whether he is a 
Police officer, but the substantial fact whether he exercises the powers of a Police 
officer conferred upon him by law should determine it. 


In taking this view of section 25, it is essential and quite proper to bear in mind 
the purpose of the section. That purpose has been already stated. It has been discussed 
in Queen-Empress v, Babu Lal4 In the words of Oldfield J. (p. 513) ‘The broad ground 
for not admitting confessions made to a police officer is ta avoid the danger of admitting 
false confessions,...” That ground would apply as much to an Excise officer exercising 
the powers conferred upon him by section 41 of the Abkari Act as amended as to a 
Police officer.” 


The other three learned Judges concurred in this view. 


The above Full Bench decision was extended by Mirza and Baker JJ. in 
Emperor v. Danshaw Drwer? by holding that a confession made by an ac- 
cused person to an excise peon is inadmissible in evidence, under the provi- 
sions of s. 25 of the Indian Evidence Act. Mirza J. stated (p. 51): 

“| ,.In my judgment, the excise peon having the power to detain, search, seize and 
arrest any person whom he believes to be guilty of any offence, has powers which are 
very similar to those exercised by a police officer. I would be prepared, therefore, to 
extend the principle of the Full Bench ruling m Nanoo v. Emperor to the case of an 
excise peon, and hold that any confession made to him is inadmissible under the provi- 
sions of s. 25 of the Indian Evidence Act.” 


Baker J. who concurred with him in that case, where the accused was prose- 
cuted under s. 8 of the Opium Act, observed at p. 51 as follows: 

“ ..The powers, therefore, exercised by the excise peon are those of search, selzure, 
arrest and detention. In relation to the Abkari inspector the position of the excise 
‘peon is very much that of a police constable towards an officer in charge of a police 
station. It would, I think, be very difficult to draw a distinction and to say that be- 
cause an officer has the powers of an officer in charge of a police station, therefore a 
confession made to him would be inadmissible under s. 25 of the Indian Evidence Act, 
while because an officer has only powers of seizure, search, arrest and detention, a 
confession made to him would not be so inadmissible. It may be that the powers of 
an ordinary police constable are wider than those of an excise peon, because the duties 
of a police constable extend to the prevention and detection of offences of all descrip- 
tions, whereas the powers of an excise peon are only exercisable in the case of offences 
falling under the Abkari Act. But when we are dealing with a prosecution under either 
of those Acts, it is obvious that the position of the excise peon towards the accused 
is practically the same as that of an ordinary police constable towards an accused charged 
with some offence under the criminal law, and I gee no reason why a confession made 
to such an excise peon should be held to be admissible on the ground that he does 
not exercise all the powers conferred upon an officer in charge of a police station. For 
all practical purposes, in a case of this character, the position is exactly that of a police 
constable in a case falling under the ordinary law, and in view of the remarks made 
by this Court in the Full Bench decision in Nanoo v. Emperor, I see no reason why 
the prohibition of s. 25 of the Indian Evidence Act should not be extended to incriminat- 
ing statements made by persons accused of an offence under the Abkari or Opium Act, 
to excise peons who are actually engaged at the time in the investigation of the offence 
under the orders of the Abkari inspector, and who have the power both to seize any 
prohibited articles found in the possession of the accused, and also to arrest the accused 
and keep him in detention.” 


No other reported or unreported judgment of this Court was cited before 
us on this point where a contrary view has been taken by this Court. 

The second head of the divergent views on the interpretation of the words 
‘‘Police Officer” in s. 25 of the Evidence Act may be conveniently described 


4 (1884) LL.R. 6 All. 509, F.B. 5 (1928) 31 Bom. L.R. 49. 


1974. ] BALKISHAN DEVIDAYAL Y. STATE (A4.CR.J.}— Vaidya J. 801 


as the Patna view, which is referred to in some of the cases as a ‘‘narrow 
view’’ on the strict interpretation of words. 


In Radha Kishun Marwari v. King-Emperor,® decided by the Full Bench 
of the Patna High Court composed of Courtney Terrell C. J., Fazl Ali and 
Agarwala JJ. they disagreed with the Bombay view. Courtney Terrell C.J. 
considered the Bombay view as based on two:fallacies, the first being a mis- 
understanding of the decision of Sir Richard Garth in the case of Queen v. 
Hurribole Chunder Ghose’ which was relied upon by the Bombay Full Bench 
and the second being an erroneous canon of construction of statutes, i.e. the 
consideration of what is supposed to be the object of this section of the Evi- 
dence Act and the adoption as an initial hypothesis of the theory that that 
object was to make inadmissible confessions made before persons possessing 
the power of investigation, search and arrest. ' 

Fazl Ali J. (as he then was) at p. 58 observed: 

“...What seems to have greatly weighed with the learned Judges of the Bombay 
High Court was that in the particular case which they had before them the abkari 
officer had the power to investigate like a police officer in charge of a police station. 
But is that to be the real test for excluding a confession? A police constable has gene- 
rally no power to investigate a criminal offence but nevertheless a confession made 
before him would be inadmissible because he is a police officer. Such would also be 
the case if a confession is made before a police officer who though invested with the 
powers of investigation within his own jurisdiction is not engaged in the particular in- 
vestigation in the course of which the confession is made, Again if a confession 1s to 
be made inadmissible merely because the person before whom it is made is in a posi- 
tion to extort it from the accused, why should not section 25 be extended to those per- 
sons who have the power to arrest and detain an accused person for some time and 
yet have not the power to investigate the offence with which he is charged? Thus once 
it is held that section 25 refers not only to those who are popularly known as police 
officers but also to persons who have certain powers ordinarily exercisable by a police 
officer, it becomes material to consider what is the minimum power or powers to be 
exercised by such persons so as to make section 25 applicable to them. I think that 
the question is capable of being answered in more than one way and this fact by itself 
would introduce an element of great uncertainty and confusion in administering the law. 

As I have already indicated, the question is not altogether free from difficulty, but 
the view that I have formed on a consideration of the numerous authorities cited be- 
fore us is that section 25 was intended to apply to police officers and police officers alone 
and that if the framers of the Act did not have in view, at the time of framing the 
section, any class of persons other than the police officers, we cannot read the term 
‘Police Officers’ as including men who are provisionally and for a limited purpose only 
invested with some of the powers of police officers.” 


The third learned Judge Agarwala J. observed at p. 64 of the report as 
under : 

“In my opinion no person is a police officer unless he is enrolled in, or appointed 
a member of, the police force or is declared by statute to be a member of that force.” 


It must be noticed here that although this conflict between the Bombay view 
and the Patna view was brought to the notice of the Supreme Court in Badaku 
Joti v. State of Mysore,’ the Supreme Court observed in para. 7 of the judg- 
ment, at p. 1748, as under: 

“It ig submitted on behalf of the appellant that the view taken by the Bombay High 
Court in Nanoo Sheikh Ahmed, is the correct view and that the view of the Patna High 
Court in Radha Kishun Marwari, is not correct. On the other hand it has been urged 
on behalf of the State that the view taken by the Patna High Court in Radha Kishun 
Marwari, is the correct one. Prima facie there is in our opinion much to be said for 
the narrow view taken by the Patna High Court. But as we have come to the con- 
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clusion that even on the broad view, a Central Excise Officer under the Act is not a 
police officer, it is unnecessary to express a final opinion on the two views on the mean- 
ing of the words ‘police officer’ in s. 25 of the Evidence Act. We shall proceed on the 
assumption that the broad view may be accepted and that requires an examination of 
the various provisions of the Act to which we turn now.” 


The third view, if we may say so, is an up-to-date or middle view, as emerg- 
ing from certain important decisions of the Supreme Court and the High Courts. 
The view is that the Court should examine closely and thoroughly the powers, 
disabilities, functions and duties of the officers under the relevant Act em- 
powered to inquire into offences under that Act for determiming whether they 
are ‘police oiticers’ within the meaning of s. 25 of the Evidence Act and for 
the purposes of Chapter XIV of the Criminal Procedure Code, even though 
they may not be deseribed as police officers. 

The Supreme Court decigons dealing with this question are as follows: 

(1) State of Punjab v. Barkat Ram? (decided by Kapur, K. Subba Rao and Raghu- 
bar Dayal JJ.) under the Land Customs Act, 1924 and Sea Customs Act, 1878 that officers 
under the Land Customs Act were not “police officers.” 

(2) Raja Ram v. State of Bihar!® (decided by K. Subba Rao, [as he then was], 
and Mudholkar JJ.. Raghubar Dayal J. dissenting) that Inspector and Sub-Inspector of 
Excise under the Bihar and Orissa Excise Act, 1915 were “police officers.” 

(3) Vallabhdas Liladhar v. Asst. Collector of Customs!! (decided by Gajendra- 

gadkar, A. K. Sarkar, K. H. Wanchoo, K. C. Das Gupta and N. Rajagopala Ayyangar 
JJ.) that the Customs Officers under the Sea Customs Act, 1878 were not “police 
officers.” : 
(4) Badaku Joti v, State of Mysore which, in our opinion is the most pertinent for 
the purposes of deciding the present case [decided by Gajendragadkar C.J. K. N. 
Wanchoo, Hidayatullah (as he then was), J. C. Shah (as he then was) and Sikri (as 
he then was) JJ.] that officers under the Central Excise and Salt Act, 1944 were not 
“police officers.” 

(5) Ramesh Chandra v. State of W. B.,'% which is also very relevant for deciding 
the question before us, (decided by J. C. Shah, Ramaswami, Mitter, Hegde and Grover 
JJ.), that Officers of Customs under the Sea Customs Act, 1878, were not “police 
officers” and that the position is not different under the Customs Act, 1962. 

(6) P. Rustomji v. State of Maharashtra! (Vaidialingam and A. N. Ray JJ.) that 
Customs Officers under the Customs Act, 1962 were not “police officers.” 

(7) Harbansingh v. State of Maharashtral+ (decided by J. M. Shelat, Jagan- 
mohan Reddy and Khanna JJ.) that officers of Customs under the Customs Act were 
not ‘police officers.” 

(8) Hazari Singh v. Union of India!S (decided by Jaganmchan Reddy and Khanna 
JJ.) that Customs Officers enquiring into the offences under the Foreign Exchange Re- 
gulation Act, 1947 were not ‘‘police officers.” 

The following are the decisions of the High Courts where the third view 
appears to have prevailed. 

(1) Collector of Customs v, Kotumal!6 (decided by the Full Bench of the Madras 
High Court) that Customs Officers under the Customs Act were not “police officers.” 

(2) State v. D. Surya Rao!’ (decided by Talukdar J.) that an officer of the Rail- 
way Protection Force holding an enquiry under the RPUP Act was not a “police officer.” 

(3) State of Gujarat v. Abdul Rehman,'® decided by Sheth J. of Gujarat High 
Court, relying on the aforesaid Calcutta decision that a Sub-Inspector of Railway Pro- 
tection Force was not a “police officer” when he is enquiring into the offence under the 


RPUP Act. 
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(4) Laxman Padma v. State,!9 decided by Tambe and Palekar JJ. (as they then 
were) that an officer of the Central Excise Department enquiring into a case falling under 
the Sea Customs Act, 1878 was not a ‘“‘police officer.” 

(5) Pukhraj v. K. K. Ganguly® decided by Patel and Chitale JJ. that the 
Customs Officers under the Customs Act 1962 cannot be regarded as “police officers.” 

(6) An unreported judgment in Ajghar Babu Tambe v. The State of Maha- 
rashtra2! of this Court decided by Deshpande J. that the officers of the R. P. Force 
enquiring into offences under the RPUP Act are not “police officers.” 

(8) Hari Rachu v. The State22 (decided by Vimadalal J.) that the officers of the 
R.P. Force enquiring into the offences under the RPUP Act were not “police officers.” 

(9) An unreported judgment of Rege J. in The State of Maharashtra v. Vishwa- 
nath Rajaram Mourya? that officers of the R.P, Force enquiring into the offences under 
the R.P.U.P. Act are not “police officers.” 


The position which emerges out of the above broad survey of the relevant 
authorities cited before us is that despite the first view, binding on us as 
the view of the Full Bench of this Court, we must follow the course indicated 
in the third view of scrutinising the provisions of the Railway Protection 
Force Act, 1957 (hereinafter referred to as R.P.F. Act) and the RPUP Act, 
to determine the question as to whether the R.P.F. Officers inquiring into 
the offences under the RPUP Act are in reality the Police Officers, subject to 
all the provisions of Chapter XIV of the Code of Criminal Procedure and fall- 
ing within the meaning of s. 25 of the Evidence Act. The question is not res 
tntegra. It has been already decided in several unreported cases of this Court 
including the cases decided by Deshpande J. and Rege J. sitting singly, above 
referred and one aforesaid judgment of this Court decided by Vimadalal J. 
It has also been decided by single Judges of the Calcutta High Court and the 
Gujarat High Court. 

However, Mr. Desai, the learned counsel for the petitioner, submitted that 
in arriving at those conclusions, the decisions of the Supreme Court and par- 
ticularly the decision in Raja Ram v. State of Bihar, all the relevant provi- 
sions of the R.P.F. Act and R.P.U.P. Act and the Code of Criminal Pro- 
cedure were not considered and were not brought to the notice of the single 
Judges who decided the matters. Normally, as we are concerned with the 
Acts passed by Parliament, as uniformity of interpretation all over India is 
desirable, we should hesitate to differ from the view taken by the Calentta 
High Court and the Gujarat High Court and single Judges of our own Court, 
even assuming that there was a possibility of taking a different view of the 
matter. But, as the provisions of the RPF Act and the RPUP Act came 
up for consideration of the Division Bench of this Court, for the first time 
in this case, we think it necessary to deal with the provisions of the two Acts 
in the light of the elaborate contentions made by Mr. Desai before us. 

[His Lordship, after dealing with various sections of the two Acts, pro- 
ceeded.] What is contended ae Mr. Desai, the learned counsel for the peti- 
tioner, is that having regard to: (1) the essentially penal nature of the 
RPUP Act, which provides for punishment and the machinery of investiga- 
tion into the offence of unlawful possession and (2) the provisions dispensing 
with the mandatory duty cast on the R.P. Force Officers under s. 14 of the 
RPF Act and providing for arrest, detention and production of the accused 
persons before the Court by the officers of the R.P. Force themselves; (3) 
the express provisions of s. 8(2) of the RPUP Act which made the entire 
Chapter XIV of the Code of Criminal Procedure applicable to the officers of 
the RPF inquiring into the offences under the RPUP Act; (4) the powers 
vested in the Railway Protection Force to record statements, to summon per- 
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sons and take their statements and the duty of the persons so summoned to 
tell the truth before them as provided under the section; (5) the powers of 
searches, required to be carried on in the manner prescribed by the Code of 
Criminal Procedure and (6) the provisions of s. 14 which made the RPUP 
Act prevail over every other law, which was inconsistent with it, it must be 
held that the officers of the Railway Protection Force, inquiring into offences 
under the Act, must be deemed to be ‘‘police officers’’ for the purposes of the 
Code of Criminal Procedure and the Evidence Act. 


Mr. Desai contended that the Parliament could never have intended to camou- 
flage investigation into offences by the mere use of the word ‘‘inquiry’’ in 
B. 8(/) and thereby deprive the citizens of the protection given to them by 
law under s. 25 of the Evidence Act and Chapter XIV of the Criminal Pro- 
cedure Code and the other provisions of law based on the postulate that officers 
investigating into offences are prone to a temptation to practise torture for 
the purpose of extorting confessions from persons in their custody in the hope 
of professional advancement or for some other reason. Mr. Desai submitted 
that it is well known that the object of ss. 25, 26 and 27 in the Evidence Act 
is to prevent confessions from being obtained from accused persons through 
any undue influence, being received as evidence against them. 


It is true that in enacting these provisions, as pointed out by Mahmood J. 
in Queen-Empress v. Babu Lal, the Legislature had in view the malpractices 
of police officers in extorting confessions from accused persons in order to 
gain credit by securing convictions, and those malpractices went to the length 
of positive torture. But it cannot be forgotten that the Law Commission has 
recommended that in view of the changed set-up since independence it was 
claimed by the police officers all over India that the police should be shown 
a greater measure of confidence and statements or confessions made to the 
police should be made admissible in evidence by modifying ss. 25 and 26 of 
the Evidence Act, though it was unable to accept the claim of the Police Offi- 
cers that the statements or confessions made to the police should be made ad- 
missible in evidence. See Sarkar on Evidence, 1971, 12th edn., p. 270. 


These considerations may be relevant in deciding whether the relevant con- 
fessions and statements alleged to have been made before the Railway Pro- 
tection Force Officers are voluntary and true. We have no doubt that any 
Court called upon to consider the value of such statements and confessions 
will do so with prudence and utmost caution; but that cannot weigh with us 
in determining whether such statements and confessions are hit by s. 25 of 
the Evidence Act. That question can be decided only after considering the 
intention of the Legislature in clothing the officers of the Railway Protection 
Force with powers which are usually and normally exercised by a police officer 
under the Criminal Procedure Code and the relevant police Acts. 


Mr. Desai submitted that the matter is concluded by the tests laid down 
by the Supreme Court in the above cases and particularly in Raja Ram v. State 
of Bihar where it is stated (p. 888): ' 

“The test for determining whether such a person is a ‘police officer’ for the pur- 
pose of S. 25 of the Evidence Act would, in our judgment, be whether the powers of a 
police~ officer which are conferred on him or which are exercisable by him beceuse he 
is deemed to be an officer in charge of police station establish a direct or substantial 
relationship with the prohibition enacted by s. 25, that is, the recording of a confession. 
In other words, the test would be whether the powers are such as would tend to facili- 
tate the obtaining by him of a confession from a suspect or a delinquent. If they do, 
then it is unnecessary to consider the dominant purpose for which he is appointed or 
the question as to what other powers he enjoys. These questions may perhaps be rele- 
vant for consideration where the powers of a police officer conferred upon him are of 
a very limited character and are not by, themselves sufficient to facilitate the obtaining 
by him of a confession.” 
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Mr. Desai argued that this decision must be considered as binding on this 
Court as the view expressed in Raja Ram’s case has never been overruled by 
the subsequent decisions of the Supreme Court. Relying on the provisions 
of ss. 8 and 9 of the RPUP Act, he submitted that these sections empower the 
officers of the Railway Protection Force to extract confessions and attracted 
‘the ratio In Raja Ram’s case. 

The argument sounds plausible but ignores the fundamental rule relating 
to precedents that the precedent is an authority for what it decides and not 
for every proposition of law which flows as a corollary from what it decides. 
The test was laid down in Raja Ram’s case by the majority of the Judges in 
the context of ss. 77 and 78 of the Bihar and Orissa Excise Act, which are 
quoted at p. 839 in the dissenting judgment of Raghubar Dayal J., although 
there is a slight mistake in the printing of the section at that page as can 
be seen from the corresponding p. 785 of [1964] 2 S.C.R. where the most 
relevant s. 78(3) is quoted as follows: 

“() For the purposes of section 156 of the Code of Criminal Procedure, 1898 (5 of 
1898) the area to which an Excise Officer empowered under section 77, sub-section (2), 


is appointed shall be deemed to be a police-station, and such officer shall be deemed to . 


be the officer in charge of such station.” 


Raja Ram’s case was not noticed in the subsequent decision in Vallabhdas Ima- 
dhar v. Asst. Collector of Customs. 

The effect of that decision was explained in Badaku Jots v. State of Mysore, 
by Wanchoo J. speaking for the Court where it was argued relying on Raja 
Ram’s case that an officer inquiring into an offence under s. 21 of the Central 
Excise and Salt Act, 1944, (which was substantially worded like s. 8(2) of 
the R.P.U.P. Act), was a ‘‘police officer.’’ Wanchoo J. rejected the con- 
tention observing as follows (p. 1749): 

“| ..Thus though under sub-s. (2) of S. 21 the Central Excise Officer under the Act 
has the powers of an officer-in-charge of a police station when investigating a cogniz- 
able case, that is for the purpose of his inquiry under sub-s. (1) of S. 21. Section 21 
is in terms different from S. 78(3) of the Bihar and Orissa Excise Act, 1915 which came 
to be considered in Raja Ram Jaiswal’s case, and which provided in terms that ‘for 
‘the purposes of S. 156 of the Cr. P.C., 1898, the area to which an excise officer em- 
powered under S. 77, sub-s. (2), is appointed shall be deemed to be a police-station, and 
such officer shall be deemed to be the officer-in-charge of such station.’... All that S. 21 
provides is that for the purpose of his enquiry, a Central Excise Officer shall have the 
powers of an officer-in-charge of a police station when investigating a cognizable case. 
But even so it appears that these powers do not include the power to submit a charge 
sheet under S. 173 of the Cr. P.C., for unlike the Bihar and Orissa Excise Act, the 
Central Excise Officer is not deemed to be an officer-in-charge of a police station. 

It has been urged before us that if we consider S. 21 in the setting of S. 14 of the 
Act, it would become clear that the enquiry contemplated under S. 21(1) is in sub- 
stance different from investigation pure and simple into an offence under the Code of 
Criminal Procedure. It is not necessary to decide whether the enquiry under S. 14 must 
also include enquiry mentioned in S. 21 of the Act. Apart from this argument we are 
of the opinion that mere conferment of powers of investigation into criminal offences 
under S. 9 of the Act does not make the Central Excise Qfficer a police officer even in 
the broader view mentioned above. Otherwise any person entrusted with investigation 
under S. 202 of the Cr. P.C. would become a police officer.” 


With respect, these observations clinch the issue before us, as the provisions 
of the Central Excise and Salt Act referred to in the judgment are substan- 
tially identical with the provisions of the RPUP Act, 

Wanchoo J. has further observed in para. 11 (p. 1750): 

“ ..The scheme of the Act, therefore, being different from the Bihar and Orissa 
Excise Act, 1915, the appellant cannot take advantage of the decision of this Court in 
Raja Ram Jaiswal’s case, taking even the broader view of the words ‘police officer’ in 
5. 25 of the Evidence Act.” 

B.L.R.—20. 
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That would have settled the matter so far as this case is concerned; but 
Mr. Desai has tried to emphasise the tests in the subsequent decisions of the 
Supreme Court, in order to distinguish the provisions of the RPUP Act from 
the provisions of the Central Excise and Salt Act discussed in the decision in 
Badaku Joti’s case. He argued that the real test is whether the provisions 
of the Act are intended for punishing offenders or for some other purpose 
such as revenue purpose, which was the dominant purpose of the Central Ex- 
cise and Salt Act and the various Customs Acts. This submission must be 
rejected in view of the ratio in Badaku Jote’s case, quoted above, which dealt 
With a statute whose words were identical with the words of the RPUP Act. 
He relied on the decision m Hamesh Chandra v. State of W.B., where J.C. 
Snah J. speaking tor the unanimous Court observed (p. 9438): 

“.,. But a Customs Officer is not a member of the police force. He is not en- 
trusted with the duty to maintain law and order. He is entrusted with power which 
specifically relates to the collection of customs duties and prevention of smuggling. 
There is no warrant for the ‘contention raised by counsel for Mehta that a Customs 
Officer is invested in the enquiry under the Sea Customs Act with all the powers which 
a police-officer in charge of a police station has under the Code of Criminal Procedure. 
Under the Sea Customs Act, a Customs Officer is authorised to collect Customs duty to 
prevent smuggling and for that purpose he is invested with the power to search any 
person on reasonable suspicion (Section 169); to screen or X-ray the body of a person 
for detecting secreted goods (Section 170A); to arrest a person against whom a reason- 
able suspicion exists that he has been guilty of an offence under the Act (Section 173); 
to obtain a search warrant from a Magistrate to search any place within the local 
limits of the jurisdiction of such Magistrate (Section 172); to collect information by 
summoning persons to give evidence and produce documents (Section 171-A); and to 
adjudge confiscation under Section 182. He may exercise these powers for preventing 
smuggling of goods dutiable or prohibited and for adjudging confiscation of those goods. 
For collecting evidence the Customs Officer is entitled to serve a summons to produce 
a document or other thing or to give evidence, and the person so summoned is bound 
to attend either in person or by an authorized agent, as.such officer may direct, and the 
person so summoned is bound to state the truth upon any subject respecting which he 
is examined or makes a statement and to produce such documents and other things as 
may be required. The power to afrest, the power to detain, the power to search or ob- 
tain a search warrant and the power to collect evidence are vested in the Customs 
Officer for enforcing compliance with the provisions of the Sea Customs Act. For pur- 
pose of Sections 193 and 228 of the Indian Penal Code the enquiry made by a Customs 
Officer is a judicial proceeding. An order made by him is appealable to the Chief 
- Customs-authority under Section 188 and against that order revisional jurisdiction may 
be exercised by the Chief Customs-authority and also by the Central Government at the 
instance of any person aggrieved by any decision or order passed under the Act. The 
Customs Officer does not exercise, when enquiring into a suspected infringement of the 
Sea Customs Act, powers of investigation which a police officer may in investigating the 
commission of an offence. He is invested with the power to enquire into infringements 
of the Act primarily for the purpose of adjudicating forfeiture and penalty. He has no 
power to investigate an offence triable by a Magistrate, nor has he the power to submit 
a report under Section 173 of the Code of Criminal Procedure. He can only make a 
complaint in writing before a competent Magistrate.” 


Relying on these observations, Mr. Desai submitted that it is an of 
the various provisions contained in the Customs Act, relating to adjudica- 
tion, prevention of smuggling and collection of revenue that the officers vest- 
ed with the powers under that Act were considered not to be ‘‘police officers.”’ 
The argument must be rejected because the observation of J.C. Shah J. (as 
he then was) cannot be read in part only. The observations must be read 
as part of the judgment as a whole. Reading thus, with respect, the whole 
of the paragraph and the rest of the judgment, we are unable to accept the 
argument of Mr. Desai that the ratio in that case depended only on objects 


k 
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mentioned in the Customs Act other than the object of punishing offenders, 
J.C. Shah J. has also said that the powers conferred on the Customs Officers 
were for enforcing the provisions of the Customs Act. 


In the present case also, the Parliament thought it fit to enact the RPUP 
Act:as a more effective measure for preserving and protecting railway pro- 
perty, than the provisions contained in the RPF Act. The mere fact that 
the RPUP Act provided for an offence or the fact that R.P.F. members can 
arrest, detain and produce the accused persons so arrested before the Magis- 
trate or issue summons to a witness, will not convert the R.P.F. officers, who 
are declared to be ‘‘railway servants’’ under the R.P.F. Act and who are 
essentially concerned with the protection of the railway property, into ‘‘police 
officers’’ for the purposes of the Evidence Act and the Criminal Procedure 
Code. It is necessary to notice here that Raja Ram’s case was also referred 
to by J.C. Shah J. in para. 7 of the said judgment. 


Mr. Desai then referred to another decision of the Supreme Court in [las 
v. Collector of Customs, Madras, and urged that since that case has approv- 
ed of the decision in the State of Punjab v. Barkat Ram, notwithstanding the 
disapproval of the test of the power to file a charge-sheet, as laid down in 
Badaku Jots’s case, all the decisions of the Supreme Court must be held to 
rest on the common feature of the various Acts considered by the Supreme 
Court, to collect revenue, with which the Customs Officers and Excise Off- 
cers are primarily concerned. We do not think that it is possible to extract 
such a proposition from the decision of the Supreme Court. 


It is true that one of the reasons set out in the State of Punjab v. Barkat Ram, 
is that a Customs Officer is not primarily concerned with the detention but 
mainly interested in the detection and prevention of smuggling of goods and 
safeguarding the recovery of customs duties. But the Judgment, with respect, 
is not entirely based on that aspect of the matter. The Court has considered 
the various decisions and principles in the context of the provisions of the Sea 
Customs Act, 1878 and Raghubar Dayal J. for the majority, observed (p. 280) : 


“ ..We are therefore of opinion that the duties of the Customs Officers are very 
much different from those of the police officers and that their possessing certain powers, 
which may have similarity with those of police officers, for the purpose of detecting the 
smuggling of goods and the persons responsible for it, would not make them police 
officers.” 


We are unable to find any of the decisions of the Supreme Court laying 
down the proposition that officers exercising some of the powers of the police 
such as arrest, detention and search were not “police officers” merely because 
they were exercising the powers only for the purposes of revenue of the State 
as contended by Mr. Desai. On the contrary, as already stated above, J.C. 
Shah J. has observed that their purpose is to enforce the provisions of the 
Act, which includes some of the offences also. We, therefore, reject the con- 
tention of Mr. Desai that merely because the provisions of s. 8 of the RPUP 
Act enable the officer of the R.P.F. to exercise powers similar to the powers 
of the officer in charge of the police station when investigating a cognizable 
offence, it can be said that the R.P.F. Officers, who were declared by the Par- 
liament to be ‘‘railway servants,” are ‘‘police officers’’ in any sense of the 
term. Similarly, we reject the contentions that because the RPUP Act deals 
only with offences and it has nothing to do with revenue, and that although 
the word ‘‘enquiry’’ is used in s. 8(/) of the RPUP Act, it is nothing but an 
investigation of the offences, and, therefore, the officers holding the ‘‘enquiry’”’ 
are ‘‘police officers.” We are of the view that all cases including the cases of 
this Court, reported and unreported, in which it has been held that the off- 
cers enquiring into the offences under the RPUP Act are not police officers 
have, with respect, taken the correct view of law. 


24 [1970] A.LR. S.C. 1065. 
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Mr. Desai, however, relied upon the decision of the Allahabad High Court 
in Durga Prasad v. State of U.P. and contended that in that case the learn- 
ed single Judge of the Allahabad High Court applied the provisions of s. 162 
of the Criminal Procedure Code to the statements recorded by an officer of 
the Railway Protection Force because he held that while conducting the en- 
quiry under the RPUP Act, an officer had to be guided by the provisions of 
the Code of Criminal Procedure and that the enquiry amounted to investiga- 
tion, With great respect, we do not find any reference to the above Supreme 
Court decisions in the said case dealing with the question as to whether such 
an officer is a ‘‘police officer.’’ It appears to have been assumed in that case 
that an officer conducting an enquiry was a Police Officer. The assumption, 
with respect, is against the weight of authorities referred to above. Hence 
Mr. Desai cannot rely on the said Allahabad decision. 

In this connection it is also necessary to bear in mind the constitutional 
background of the enactment by Parliament of the Railway Protection Force 
Act and the RPUP Act. They are both Acts enacted by the Parliament in 
exercise of the powers conferred on it under entry No. 2: ‘‘Naval, military 
and air forces; and other armed forces of the Union;’’ entry No. 22: ‘‘Rail- 
ways,” of the Union List I of the Seventh Schedule and entry No. 1: ‘‘Crimi- 
nal Law,” entry No..2: ‘‘Criminal procedure, including all matters included 
in the Code of Criminal Procedure at the commencement of the Constitution,’’ 
in the Concurrent List III of Schedule VI. The constitution of the police 
force is normally the exclusive power of the State Government under entry 
No. 2: ‘‘Police, including railway and village police,’’ of the State List IT of 
the VII Schedule to the Constitution. 

To attribute to Parliament an intention to create a police force or police 
officers, who are normally to be constituted in exercise of the State powers 
would be, therefore, inconsistent with the Constitution. It is only under en- 
try No. 80 of List I (Union List) of Schedule VII that the Parliament could 
provide for extension of powers and jurisdiction of the members of the police 
force belonging to the State'to any area outside that State ‘‘but not so as to 
enable the Police to exercise the powers or jurisdiction to any area outside 
the jurisdiction without the consent of the Government of the State in which 
such area is situated.’ Neither the RPF Act nor the RPUP Act fall within 
the ambit of entry No. 80. 

In fact, so far as the Maharashtra State is concerned, the Police Officers 
are appointed under the Bombay Police Act, 1961. That Act itself provides 
in 8, 22A for the appointment of the Railway Police. Having regard to the 
constitutional scheme of the State Governments and the Union Government 
in relation to the police organisation, it is not possible to attribute to the 
Parliament an intention to create a police force though it is not empowered 
to do so under the Constitution except in the manner provided by the afore- 
said entry No. 80. The pith and substance of the RPUP Act is to create an 
adequate machinery for preserving and protecting the railway property. The 
Railway Protection Force was primarily intended to watch and prevent the 
pilferring of railway property all over Indie. The Officers of the Railway 
Protection Force have no general duty to maintain law and order even in 
areas or places where Railway property is situated. Their duties are con- 
nected only with the preservation or protection of the Railway property. It 
is, therefore, impossible to hold that when enacting the RPUP Act, the Par- 
liament intended to treat the Members of the Railway Protection Force, who 
were declared to be only ‘‘railway servants’’ as stated above, to become in 
law “Police Officers.’’ 

Having regard to the enormous and increasing work in Police Stations in 
big cities, where usually railway goods are pilferred, the Parliament must 
have thought it necessary to eliminate the necessity for the Railway Protec- 
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tion Force Officers to go to the police stations at every stage of their enquiry. 
Having decided to constitute a well organised Railway Protection Force un- 
der an Inspector General, the Parliament in its wisdom thought it necessary 
to clothe those officers with almost all pre-trial powers vis-a-vis the offences 
in respect of the Railway property. The object of the Parliament was not to 
create a new police force but to relieve the Railway Protection Force from 
the inconvenience and waste of time arising from the legal necessity of ap- 
proaching the police stations at every stage of enquiry into the offences. It 
will be, therefore, inconsistent with the object of the Act to hold that the 
Railway Protection Force Officers were Police Officers. To hold that the off- 
cers of the Force are ‘‘police officers’’ would also be inconsistent with the 
Constitutional powers of the Parliament. 

The next question is as to whether the confessions made to the RPF Officers 
are hit by s. 25 of the Evidence Act. Inasmuch as the said officers are not 
‘“police officers” it has to be answered in the negative. Section 25 renders 
confessions made to police officers inadmissible. As we have come to the con- 
clusion that the Officers of the RPF are not Police Officers, s. 25 does not 
render the confessions inadmissible. The apprehension of Mr. Desai is that 
this would result in despotism inasmuch as the RPUP Act has departed from 
the normal presumption of innocence of the accused in respect of the offences 
charged and has placed the burden of proof on the accused to satisfy the 
Court that the railway property came into his possession lawfully. Mr. Desai 
cannot complain regarding the burden of proof on the accused because such a 
burden is often placed in many laws creating offences, The burden on the 
accused in such cases is interpreted by the Courts to be not as heavy as the 
burden on the prosecution. The burden on him is more or less like the bur- 
den of proof imposed on a party in civil case, who would fail if he did not 
prove certain facts. The Courts have adopted the test of preponderance of 
probability with regard to the burden on the accused and of proof beyond 
reasonable doubt with regard to the burden on the prosecution. Mr. Desai 
cannot make a grievance of the RPUP Act merely because such burden is 
placed on the aceused. 

His grievance regarding the possibility of despotism is not justified because 
the Railway Protection Force is subject to Government control; and since 
independence, Parliament and public opinion are capable of controlling any 
Department of the State. As long-as democracy is functioning in our coun- 
try a grievance of potential despotism cannot be, made with regard to the Rail- 
way Protection Force. Moreover, confessions recorded by the RPF Officers 
have to be produced before the Court before they can be relied upon by the 
prosecution. It is open to the accused to retract them and to satisfy the Court 
that the confessions were neither voluntary nor true. Courts are bound to 
view such confessions with the usual prudence and caution. Therefore, merely 
because there are likely to be malpractices of extorting confessions, it cannot 
be said that law has to be interpreted as prohibiting the admission of such 
confessions at the trial of an offence under the RPUP Act. 

Mr, Desai submitted that, in any event, s. 9 of the RPUP Act was wlira 
vires art. 14 and art. 20(3) of the Constitution of India. There is no merit 
in either of these contentions. Article 14 does not prohibit reasonable classi- 
fication based on rational nexus with the object to be achieved by enacting a 
law. Article 14 protects equality before law. It lays down that the State 
shall not deny to any person equality before the law or the equal protection 
of the laws within the territory of India. There is nothing in the RPUP Act 
which discriminates between one citizen and another. Whoever happens to 
commit an offence under that Act is liable to be dealt with under the Act. 

Mr. Desai, however, submitted that in so far as the legislation discriminates 
against an accused charged with an offence under that Act from an accused 
charged with an offence under general criminal law, by denying him copies 
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under s. 173(4) of the Code, by allowing the officers inquiring into the offence 
to record his confessions; by making the confessions admissible in such a ease; 
and by making other special provisions for the investigation and control of 
offences under the RPUP Act, the Act is hit by art. 14 of the Constitution. 
It is no doubt true that art. 14 condemns discrimination not only by substan- 
tial law but also by the law of procedure. But, as stated above, it does not 
prohibit reasonable classification with the rational object. When it declares 
that every one is equal before the law, it means that no one shall claim special 
privilege and all classes of persons are equally subject to the ordinary law 
of the land. When it guarantees equal protection of the laws, it means that 
all persons in the same situation and in the like circumstances are protected 
equally. 

No person who has committed an offence relating to Railway property with- 
in the meaning of the RPUP Act is discriminated against from any other 
person who has committed a like offence. Article 14 does not forbid reason- 
able classification between persons who are accused of offences under RPUP 
Act and persons who commit offences outside that Act. The classification is 
based on intelligible differentia which distinguishes persons grouped together 
jn the category of persons found in unlawful possession of Railway property 
from persons committing other offences. The differentia in question has also 
a reasonable relation to the objects sought to be achieved by the RPUP Act, 
namely, to protect the railway property and to provide a special machinery 
for enquiring into and punishment of offences. The officers of the Railway 
Protection Force have to appear before the ordinary Courts as complainants. 
The offence will be tried in ordinary course in the manner prescribed by the 
Criminal Procedure Code. 

The principle of equality does not mean that every law must have universal 
application for all persons who are not, by nature, attainment or circum- 
stances, in the same position. The varying needs of different classes of per- 
sons often require separate treatment. Having regard to the nature of the — 
‘‘railway property’ as defined in the RPF Act and the RPUP Act and hav- 
ing regard to the number of offences, which are taking place in the Railway, 
the Parliament in its wisdom distinguished for the purposes of enquiry into 
such offences, persons who commit such offences from the person who commit- 
ted other offences. It is, therefore, a classification for good reasons, It is 
based upon real and substantial distinction bearing a reasonable and just re- 
. lation to the object sought to be attained. The classification is not made 
arbitrarily and without any substantial basis. The State hag the power of 
‘‘classification’’ on a basis of rational distinctions relevant to the particular 
subject dealt with. There is a nexus between the basis of classification and 
the object in this case because the object is to facilitate detection and enquiry 
into offences relating to unlawful possession of railway property. The argu- 
ment of Mr. Desai that s. 9 of the RPUP Act is in contravention of art. 14 
of the Constitution must be therefore rejected. 

It was argued by Mr. Desai that s. 9 of the RPUP Act is in contravention 
of art. 20(3) of the Constitution inasmuch as it requires a person, who may 
be an accused person and who is summoned by an RPF Officer to state the 
truth. He alsó submitted that if the word ‘‘person’’ in that section does not 
include the ‘‘accused’’, then any confession taken by the RPF Officer is in 
contravention of art. 20(3 ). A similar point has been dealt with by the Sup- 
reme Court in the aforesaid decision in Ramesh Chandra v. State of W.B. 
J.C. Shah J. (as he then was) speaking for the Court has dealt with the point 
in para. 15 of the judgment at p. 947. It, was held following the decision in 
Bhagwandas Goenka v. Union of India** and over-ruling the decision of the 
Caleutta High Court to the contrary that a person does not stand in the char- 
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acter of an accused person until there is a formal accusation made against 
him before a Court of justice. 

Article 20(3) lays down that no person accused of any offence shall be com- 
pelled to be a witness against himself. It is only when a person can be said 
to be a witness before Court that the prohibition prescribed by art. 20(3) 
comes into operation. If a person who is not accused of any offence, is com- 
pelled to give evdience, and evidence taken from him under compulsion ulti- 
mately leads to an accusation against him, that would not be a case which 
would attract the provisions of art. 20(3). The main object of art. 20(3) is 
to give protection to an accused person not to be compelled to incriminate 
himself and that is in consonance with the basic principle of criminal law ac- 
cepted in our country that an aceused person is entitled to rely on the pre- 
sumption of innocence in his favour and cannot be compelled to swear and 
condemn himself. The accusation of any offence which is an essential condi- 
tion for the application of art. 20(3) is a condition precedent for the appli- 
cation of the principle prescribed by the said article. 

There is no such accusation until the officer of the Railway Protection Force 
files a complaint against the person. The argument of Mr. Desai that s. 9 
of the RPUP Act is in contravention of art. 20(3) must be therefore reject- 
ed. In our opinion, an officer of the Railway Protection Force is not a Police 
Officer. He has to file a complaint before a Magistrate, after completing 
his enquiry, if he is satisfied that there is sufficient evidence to be placed be- 
fore the Court, which prima facie discloses the offence having been committed 
by a person. Hence until such a complaint is filed, there is no formal ac- 
cusation which is the condition precedent for the application of art. 20(3) of 
the Constitution. 

It was next contended by Mr. Desai that in any event having regard to the 
provisions of s. 8(2), the officer of the Railway Protection Force was bound 
to follow the provisions of Chapter XIV of the Code of Criminal Procedure 
relating to information to the Police and their powers to investigate, as if the 
offence under s. 3, which is non-cognizable under s. 5, was a cognizable offence 
and as if the enquiry, which was being made by the Enquiry Officer was an 
investigation by a Police Officer. In other words, he tried to submit that all 
the provisions of the Criminal Procedure Code, without any limitations what- 
goever, were attracted to the enquiry held by an offcer of the Railway Pro- 
tection Force because s. 8(2) lavs down that the officer of the Force, ‘‘may 
exercise the same powers and shall be subject to the same provisions as the 
officer in charge of a police-station may exercise and is subject to under the 
Code of Criminal Procedure.”’ 

In making this submission, Mr. Desai ignores the words: ‘‘for this pur- 
pose’’ in s. 8(2) of the RPUP Act, which has a reference to the enquiry to 
be conducted under s. 8(7). The powers of the Police invested in the officers 
of the Railway Protection Foree are limited to the purpose for which they 
must be exercised. The purpose is ‘‘to enquire into the charge” against a 
person, when the person is arrested by an officer of the Railway Protection 
Force for an offence punishable under the Act. Having reeard to the limited 
purpose of the powers, it is not possihle to say that the Parliament intended 
to incorporate the entire Chapter XIV of the Criminal Procedure Code with 
regard to the enquiry into the offence under the RPUP Act. What was in- 
tended was merely conferring certain powers and imposing certain restric- 
tions on the officers of the Railway Protection Force, conducting the enquiry 
under s. 8(J). 

Considering the nature and purnose of the enouiry. all that the Parliament 
intended was to confer on the officers some of the powers of the Polive and 
not all the powers and duties vreseribed in Chapter XIV of the Code. In 
spite of the provisions of s. 8(2), Parliament has enacted some sections wh‘ch 
are somewhat similar to the provisions of Chapter XIV of the Criminal Pro- 


812 THE BOMBAY LAW REPORTER. [VOL. LXXVI. 


cedure Code. Proviso (a) to s. 8 correspond to s. 60 and s. 170 of the Cri- 
minal Procedure Code. Proviso (b) to s. 8 is substantially similar to s. 169 
of the Code of Criminal Procedure. Section 9(J) is similar to s. 160 of the 
Criminal Procedure Code. Section 10 is similar to s. 165 of the Criminal 
Procedure Code. Having regard to the provisions of s. 14, it is clear that 
these provisions were enacted by the Parliament in substitution of the cor- 
responding provisions in the Code of Criminal Procedure. Therefore, the 
argument that the Parliament intended that the entire Chapter XIV is appli- 
cable is untenable. 

Again if at all the Parliament intended that a charge-sheet under s. 1738(4) 
is to be filed by the Officers of the Railway Protection Force, the Parliament 
would have said so. We have carefully considered all the sections in Chap- 
ter XIV and we find that it is possible that the Parliament intended by en- 
acting the provisions under the RPUP Act that a person from whom or against 
whom an enquiry is made by the Officers of the Railway Protection Force 
should not be able to question the authority of these officers to inquire into 
the offence or to collect facts relating to the offences, and/or to refuse to 
state the truth before them. We do not wish to lay down, however, that any 
particular section in Chapter XIV may not apply to the enquiry to be held 
by the RPF Officer because the only section which was discussed in the course 
of arguments before us was s. 173; and the present application under s. 561A 
is directed against the order refusing copies which were demanded under 
s. 173(4). It is, therefore, unnecessary for us to pronounce any final opinion 
with regard to the applicability of any other sections of the Chapter XIV or 
any other Chapter of the Criminal Procedure Code to the enquiry held by the 
Railway Protection Force Officer. 


The, only question that remains to be considered is whether Mr. Desai is 
right in his contention that s. 173 of the Criminal Procedure Code applies to 
an enquiry under s. 8 of the RPUP Act. This point is not res integra. It is 
well-settled that s. 178(4) of the Code of Criminal Procedure does not apply 
unless there ig a charge-sheet filed by the Police under sg. 173(/). See 
Asst, Customs Collector, Bombay v. L.R. Melwani27 Where the eriminal pro- 
secution is instituted on a private complaint, the documents qieationed 
sub-s. (4) of s. 173 cannot be made available to the accused. In State v. Datta- 
traya Maharudra Borker® Kotval C.J. held that even where the police filed 
a complaint and not a charge-sheet or report as required ee 178(1), the 
accused was not entitled to copies under s. 173(4). In Ajg Babu Tambe 
v. The State of Maharashira Deshpande J. held that in respect of a prose- 
cution instituted on a complaint by the R.P.F. Officer under s. 3(a) of the 
RPUP Act, the accused was not entitled to the benefit of s. 173(4). A simi- 
lar view was taken by Rege J. in the unreported judgment in The State of 
Maharashtra v. Vishwanath Rajaram ‘Mourya which arose out of a prosectu- 
tion under the RPUP Act. We agree with these decisions. 


Mr. Desai, however, submitted that the said judgments cannot be said to 
be correctly decided as there was no rational explanation as to why the Par- 
liament, which stated that the offence should be inquired into as a cognizable 
one though it is declared to be not a cognizable offence, should discriminate 
against an accused charged under RPUP Act in the matter of supply of copies. 
It is not for us to question the wisdom of Parliament. We have to interpret 
the section as it stands. Section 173(/) can have no application to complaint 
filed by an officer of the Railway Protection Force as he is not a ‘‘police off- 
cer” and the complaint which he files is not a ‘‘police report” within the 
oe of s. 178(2) and/or s. 190(/)(b) of the Code of Criminal Proce- 

ure 


27 el A.I.R. S.C. 962,8.c.72 Bom. No. 881 of 1968, decided by Kotval C. J., 
L.R. 7 on July 15, 1968 (Unrep ae 
28 (1968) Criminal Revision Application 
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An officer of the Railway Protection Force has to file a complaint like any 
person other than a police offleer. The complaint made by him is a complaint 
as defined in s. 4(h) of the Criminal Procedure Code, as it is a complaint made 
in writing to the Magistrate under the Criminal Procedure Code that some 
person had committed an offence. It may be that in certain cases a police re- 
port may also be regarded as a complaint. That is why in defining the word 
‘‘ecomplaint,’’? the Criminal Procedure Code expressly excludes the report of 
the Police Officer in s. 4(A). As an officer of the Railway Protection Force 
is not a ‘‘police officer,’’ he can only ask the Court to take cognizance of his 
complaint under s. 190(/)(a@) of the Criminal Procedure Code. Mr. Desai’s 
argument that the enquiry under s. 8 of the RPUP Act is a camouflage for 
investigation under Chapter XIV of the Code of Criminal Procedure or in 
substance and in reality a “police report” or charge-sheet under Chapter XIV 
of the Criminal Procedure Code and therefore, any complaint filed by the Offi- 
cer of the Railway Protection Force is a report by Police Officer within the 
meaning of s. 173(/) of the Criminal Procedure Code is, therefore, untenable. 


Mr. Desai next argued that even if s. 173(4) is inapplicable to an enquiry 
under s. 8 of the RPUP Act, every accused against whom a complaint was filed 
before a Magistrate, was entitled to ask the complainant to supply copies 
of at least the documents which are referred to in the complaint as a matter 
of fair play and natural justice. He submitted, relying upon the list of wit- 
nesses and the list of documents annexed to the complaint in this case, which 
are referred to above, that the accused is entitled to all the copies of the do- 
cuments which are mentioned in the list of documents annexed to the com- 
plaint. This contention is without any merit. A party to a litigation can- 
not demand copies from the other side as a matter of right. It is only if law 
enables him to get the copies from the other side that he can ask the other 
side to furnish copies. Mr. Desai is unable to point out any provisions of the 
Criminal Procedure Code and/or any other relevant Act which entitled the 
accused in a case under the RPUP Act to demand copies from the complainant, 


Mr. Tipnis, the learned Assistant Government Pleader, drew our attention 
to a judgment of Deshmukh and Apte JJ. in The State of Maharashtra v. 
M/s. Hind Cycle Lid” which arose out of a prosecution under the Imports 
and Exports (Control) Act, 1947 and wherein it was laid down that the accused 
had no right to obtain copies of the police statements before the commence- 
ment of the trial, as s. 173(4) of the Code was inapplicable to a prosecution 
under that Act. Mr. Tinnis, therefore, submitted that even in the present 
case, as s. 173(4) of the Code is inapplicable, the accused cannot ask for supply 
of copies of documents mentioned in the list annexed to the complaint, which 
includes the statements of the witnesses already examined or are likely to be 
exainined by the complainant. The contention of Mr. Tipnis must be up- 
held as the accused has no right to be furnished with copies by the complainant 
under any law. 

Notwithstanding this, relying on a judgment delivered by me while sitting 
singly, in Govind Raghunath v. Kakade? Mr. Desai submitted that the state- 
ments of at least the witnesses, who were examined by the complainant before the 
framing of the charge and of the witnesses, who are likely to be examined in 
proof of the case must be ordered to be produced in Court by the complainant 
and inspection of the said documents must be given to the counsel of the accused, 
including the right to take copies of the said statements in Court, if so required. 
Mr. Tipnis, the learned Assistant Government Pleader, appearing for the 
State, fairly stated that the State had no objection to the production in Court 
of such statements. Mr. Porus Mehta appearing for the Attorney General also 
agreed that although he was appearing for the Attorney General and was con- 
cerned with the constitutional point only, the requisites of a fair trial required 


29 (1971) Criminal Revision Application Apte JJ., on July 14, 1971 (Unrep.). 
No. 1087 of 1970, decided by Deshmukh and 80 (1978) 77 Bom. L.R. 214, 
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such an order to be made in every case. In his opinion, the judgment in Govind 
Raghunath v. Kakade was welcome in the interest of fair trial of the accused 
charged with offences under the RPUP Act and in cases instituted by officers 
like the Railway Protection Force clothed with powers of the police in the mat- 
ter of enġuiring into the offences. 

The grounds discussed so far were the only grounds urged in support of 
the petition. No other ground was urged in support of the prayer for 
quashing the proceedings or the charge. The only order to which the peti- 
tioner is, therefore, entitled to is an order for production in the trial Court 
of statements of witnesses already examined by the complainant or likely to 
be examined hereinafter in the Court, recorded by the Officers of the Railway 
Protection Foree in the course of the inquiry relating to the offences which 
is the subject-matter of the complaint in the present case. We, therefore, 
order that the said statements be produced in the Court of the Presidency 
Magistrate trying the case. The accused and his counsel shall be entitled 
to take copies thereof. 


[Gandhi J. delivered a concurring judgment. |] 


P.C.: For the reasons stated above, the orders passed by the Presidency 
Magistrate dated August 3, 1973 and September 7, 1973 are set aside and the 
complainant is directed under s. 165 of the Evidence Act to produce in the 
Court the true copies of the statements of the witnesses already examined and 
to be examined hereafter by the complainant and of the documents on which 
the complainant desired to depend, and it is declared that the accused and his 
counsel shall be entitled to inspect the same and take copies thereof if neces- 
sary in Court. It is declared that s. 9 of the RPUP Act is not ultra wires the 
Constitution. Rule made absolute to the extent mentioned hereinabove. Rule 
in terms of prayer (aa) in the petition is discharged. 

m Order accordingly. 


APPELLATE CIVIL. 


Before Mr. Justice Bhole and Mr. Justice Mukhi. 


INDIAN OIL CORPORATION LIMITED v. THE MUNICIPAL 
CORPORATION OF GREATER BOMBAY.* 

Bombay Municipal Corporation Act (Bom. HI of 1888), Secs. 3(r), (s), (gg), 140, 217, 
218D—Oil storage tanks whether “building” for purposes of 8. 140 read with s8. 3(s) 
—Such tanks whether “land” under s. 3(r)—[English] Rating and Valuation Act, 
1925 [15 & 16 Geo. 5, Ch. 90], Sec. 22—General Clauses Act (X of 1897), See. 3(28) 
—Bombay General Clauses Act (Bom. I of 1904)—Transfer of Property Act (IV of 
1882), Sec, 3—“ Attached to the earth”, in s. 3(r) of Bom. Act II of 1888, meaning of. 


Oil storage tanks constructed out of mild steel plates and steel structurals which 
rest by their own weight on foundation or pad consisting of a layer of sand with 
a coating of asphalt over it, are not “buildings” within the meaning of s. 3(s) of 
the Bombay Municipal Corporation Act. 

The Ralph M. Parsons Co. v. Bachubhai N. Raval,! Wash: Hopkins v. Department 
of Labour and Industries,2 Stevens v. Gourley,3 Shell-Mex and B.P., Ltd. v. Clayton 
(Valuation Officer) and Holderness R. D. C.,4 Shell-Mex and B.P., Ltd. v. Childs 
(Valuation Officer),5 Shell-Mex and B.P., Ltd. v. Childs (Valuation Officer),6 Shell- 
Mex and B.P., Ltd. v. Holyoak,? Hobday v. Nicol? and Cardiff Rating Auth. v. Gue 
Keen, Ltd.,9 referred to. s 


* Decided, March 27/28, 1974. First Appeal 2 87 P. 2nd 872. 
No. 117 of 1969, against the decision of. M. 8 (1859) 7 C.R. (N.S.) 99. 
Khatri, Additional Chief Judge, Court of 4 (1961)8 B.R.C. 876. § 
Small Causes at Bombay, in Municipal & (1961) 8 R R.C. 384. 
Appeal No.M/98 of 19866, 6 9 RBC. 182. 

1 (1978) 0.C.J. Miscellaneous Petition No. 7 [1958]1 All E.R. 891. 
764 of 1988, decided by Mukhi J.,on July & [1944]1 All E.R. 802. 
24, 1978 (Unrep.). 9 [1949] 1 All E.R. 27. 
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Such oil storage tanks also cannot be described as “land” falling within the de- 
finition of that word in s. 3(r) of the Bombay Municipal Corporation Act for the 
purpose of their rateability. 

The words “attached to the earth” in s. 3(r) of the Bombay Municipal Corpora- 
tion Act must be construed in such a manner as to hold that because of such 
attachment the thing loses its identity as a chattel and becomes a part of the land. 
There is a considerable distance between placing a thing on land and making it a 
part of it. A thing resting on the Jand by its own weight cannot be said to be 
“attached” to the land, otherwise weight alone will become the deciding factor. 
Size, weight and purpose cannot be determinative of a thing being “attached to 
earth”. Attachment is a physical characteristic. It is the mode or manner of 
annexation or attachment that will be decisive. 

Tyne Boiler Works Co. v. Overseers of Longbenton,10 explained. 

Perumal v. Ramaswami,!l Jnan Chand v, Jugal Kishore and Narayana Sa v, 
Balaguruswami Nadar, referred to. , 

It is not improper to give the phrase “attached to the earth” in s. 3(r) of the 
Bombay Municipal Corporation Act same or, at least, similar meaning as is given 
to it in s. 3 of the Transfer of Property Act, 1882, 

The Commissioner of Income-tar, West Bengal, Calcutta v. Raja Benoy Kumar 
Sahas Roy,!4 and Ramaciotti v. Federal Commissioner of Taxation,5 considered. 


J.C. Bhatt, J.J. Bhatt and B.W. Vaidya, instructed by Amarchand & Man- 
galdas, for the appellants. 

R.J. Joshi, with M.N. Kothari, instructed by A.M. Desat, for the respon- 
dents. 


Murur J. This is an appeal under s. 218D of the Bombay Municipal Cor- 
poration Act of 1888 (hereinafter referred to as the Act) as amended. The 
appeal is from a decision of the Additional Chief Judge of the Small Causes 
Court in what is described as an ‘‘appeal’’ filed before him under s. 217 of 
the Act. The appellant is the Indian Oi] Corporation Limited and the matter 
arose out of the dispute about the rateable value fixed by the Bombay Muni- 
cipal Corporation in respect of certain installations put up by the appellants 
on a piece of land situate at Wadala leased out to them by the Bombay Port 
Trust. It is necessary to notice that the installations consist of certain struc- 
tures and six oil storage tanks but in this appeal we are concerned only with 
the said six oil storage tanks. 

The relevant facts which are few and mostly undisputed now require to be 
stated. 

As we have mentioned above, the Indian Oil Corporation Limited, the appel- 
lants, are the lessees in respect of a piece of land admeasuring 17,279 sq. yds. 
owned by the Bombay Port Trust. There is no dispute that the lease of the 
land is for a period of 30 years from February 1961 at a rental of Rs. 9,482.84 p. 
per month for the first 15 years and Rs. 11,852.93 p. per month for the remain- 
ing 15 years. 

Now on this piece of land the appellants have put up six oil storage tanks 
constructed out of steel plates and steel structures for storage of petrol and 
petroleum products. 

It would appear that for the year 1964-65 the respondents fixed the rateable 
value of the installations consisting of certain structures and the six tanks. 
In the events that happened the rateable value was somewhat reduced on a 
complaint being made by the appellants under the relevant provisions of the 
Act and came to be fixed at Rs. 84,660. Out of this value Rs. 18,980 represents 
the rateable value of the structures with which we are not concerned, and 
Rs. 70,680 has been fixed as the rateable value of the six oil storage tanks. 


10 (1886) 18 Q.B.D. 81. 18 [1924] A.LR. Mad. 187. 
11 [1969] A.LR. Mad. 846. 14 [1958] S.C.R. 101 
12 [1960] A.LR. Cal. 881. 15 11980) 29 C.L.R. 49. 
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It is to be noticed that the rateable value of the tanks was fixed on the basis 
‘of the capacity of each of the tanks. 

The appellants contended in, substance that the tanks were not assessable 
beeause they were moveable property and did not in any event fall within the 
definition of ‘‘land’’ or the definition of “building” as contained in the Act. 
The respondents negatived the contention of the appellants with the result 
that the appeal under s. 217 of the Act came to be filed before the Additional 
Chief Judge of the Small Causes Court as persona designata. 

‘The learned Additional Chief Judge upheld the contentions of the respon- 
dents that the tanks were rateable and, on the construction placed by him on 
the relevant provisions of the Act; he came to the conclusion that the tanks 
blah tas ‘land’? and “buildings” as defined under s. 8(r) and s. 8(s) of 
the Ac 

From this decision the appellants have come before us as they are indeed 
entitled to do under s., 218D of the Act. 

It is appropriate at this stage to give a brief description of the six oil storage 
tanks and of the manner in which they have been put up on the land. 

A senior engineer of the appellants was examined before the Additional 
Chief Judge and he described the manner in which the tanks had been put 
up and also produced as exh. ‘B’ an Isomatrie sketch of one of the tanks. The 
respondents examined one Chudaman Govindrao Zope, an assistant engineer in 
the Bombay Municipal Corporation and on this evidence the Additional Chief 
Judge held that the six tanks were put up by the appellants between 1962 
and 1964; that each of the tanks rested on a foundation of sand having a height 
of 2 feet 6 inches; that over this foundation there was a four inch thick layer 
of asphalt; that steel plates are spread on the asphalt layer and the tanks con- 
structed upon the bottom steel plates as laid out on the sand bed. The learn- 
ed Additional Chief Judge referring to the evidence of engineer Anjaria said 
as follow: 

“According to him the steel plates act as the bottom of the tank which rests freely 
on the asphalt layer; a tank is about 30 feet height and 7,160 feet in diameter and weighs 
about 40 tons, while the total weight of a tank when filled with the product may he 
as much as 7,160 tons. This witness has also deposed that there are no bolts or nuts 
for holding the tank on to the foundation; that the tank remains in position only by 
its own weight; and that the tanks can be shifted from place to place by raising them 
slightly and dragging them after putting them on rails. His evidence also (shows?) that 
each of the tanks has a staircase attached along its side, and that each tank is connected 
with a pump house with pipes having a diameter of about 8’x14”’, the distance between 
the pump house and the tanks varying between 50 feet and 300 feet.” 


From the evidence on record, therefore, and as decided by the Additional 
Chief Judge it is clear that the tanks have been constructed out of mild steel 
plates and steel structurals and that they rest by their own weight on a founda- 
tion or what may perhaps be more accurately described as a pad consisting of 
a layer of sand with a coating of asphalt over it. 

It is interesting to notice that the witness suggested that: ‘‘the tank keeps 
standing on the foundation in the same way as a glass of water stands on the 
table.’’ 

Now under s. 140 of the Act appropriate taxes are to be levied on ‘land’ and 
‘buildings’. Section 3(r) of the Act contains an inclusive definition of the 
word ‘‘land’’ and s. 3(s) contains also an inclusive definition of the word 
‘*puilding”’. 

The matter before us therefore raises the question as to whether these six oil 
storage tanks, bearing in mind the manner in which they have been put up 
at the site, come within either of the two definitions so as to be rateable under 
ihe Act. In other words can these tanks be properly construed to be either 
‘‘land’’ and/or ean they be said to be ‘‘buildings’’. In either case the Munici- 
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pal Corporation would be entitled to rate them for the purpose of property tax 
but not otherwise. 

Simple as the question appears to be, the answer does present some difficulty. 
We would not say that it presents a very great difficulty but we suppose the 
difficulty was enough for counsel on both sides to have advanced lengthy argu- 
-ments and cited a large number of authorities. Naturally each counsel tried 
to persuade us that the view advanced by him was the correct one. 

Inasmuch as the question has not been decided by any of the High Courts 
in this country, we have heard the matter at some length and will presently 
consider the propositions advanced and some of the relevant authorities cited 
before us. 

Now Mr. J. C. Bhatt, counsel for the appellants, inter alta, contends that the 
oil storage tanks of the kind with which we are concerned in this appeal can 
never be described as ‘‘land’’ within the meaning of s. 3(r) of the Act. He 
placed emphasis on the fact that the tanks have not been attached to the earth; 
that they are merely resting on a layer of sand and asphalt by their own weight; 
and that unless they can be said to be ‘‘attached to the earth’’ within the mean- 
ing of s. 3(r) of the Act, the tanks can never become rateable under the Act. 
Mr. R.J. Joshi, counsel for the Municipal Corporation and the Commissioner, 
-on the other hand, would have us hold that the phrase ‘‘attached to the earth’’ 
does not mean physical attachment as such or being imbedded in the earth 
but would include what he describes as anything ‘super incumbent upon’ the 
land, a phrase he discovered from Stroud’s Judicial Dictionary, Vol. 1 at 
page 229. 

The second stage of the arguments related to the concept of what is or what 
is not a ‘building’ and in so far as s. 3(s) of the Act is concerned what is the 
conotation of the phrase ‘‘and every other such structure.”’ 

Counsel for the appellants again inter alia contended that the tank was 
merely a vessel or a container and that it could never be described as a build- 
ing. He pointed out that the definition of the word building is an inclusive 
definition and that no one has stated that a building means a tank. 

Counsel for the respondents replied that an oil storage tank was designed 
to store oil and if along with this factor certain other factors like size, inten- 
tion and permanence are taken into account, then a tank would clearly be a 
‘building’ at least for the purpose of rating under the Act. Alternatively . 
he argued that if the words ‘‘every other such structure’? under s. 3(s) of 
the Act are read ejusdem generis then a tank would be a structure similar 
to a shed as it was capable of being used and occupied for storing of goods. 

These are the basic contentions, although a number of refinements were 
introduced at a later stage. 

Now before we deal with the contentions we may mention that our atten- 
tion was invited to a number of authorities of the Supreme Court as to inter- 
pretation of a taxing statute or an Act or an enactment which had the effect 
of imposing a charge. The following cases were cited by counsel for the 
appellants. (1) A.V. Fernandez v. State of Kerala;! (2) I-T. Commr. v. 
J.E. Supply Co.;* (8) Banarsi Debt v, I.-T. Officer; (4) State of Punjab 
v. Jullundur Vegetables Syndicate + and lastly (5) L-T. Commr., W.B. v. N.H. 
Tea Co5 To this the learned counsel for the respondents added a reference 
to Halsbury’s Laws of England, Third edn. vol. 36, pp. 416 and 417 where the 
following passage appears: 

“...If the Crown claims a duty under a statute, it must show that that duty is 
imposed by clear and unambiguous words, and where the meaning of the statute is in 
doubt, it must be construed in favour of the subject, however much within the spirit 
of the law the case might otherwise appear to be; but a fair and reasonable construction 
must be given to the language used without leaning to one side or the other.” 

1 19604 A.LR, 5.C. 657. 8 A A.I.R. 5.C. 1742. 


2 [1960] A.I.R. S.C. 1182, s.c. 68 Bom. 4 [1966] A.I.R. S.C. 1295. 
L.R. 549. 5 [1978] A.LR. S.C. 2524. 
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Now it is not necessary to refer in detail to the authorities cited because 
the principles mentioned there are known and indeed we must agree that a 
fair and reasonable construction must always be given to the language of a 
statute. Now the proposition that so far as a statute which imposes a tax or a 
charge is concerned, the subject is not to be taxed unless the tax is imposed 
by clear and unambiguous words is a proposition with which there can be 
no argument. . 

It requires to be stated that apart from the question of construction of the 
relevant provisions of the Act counsel for the appellants pointed out that 
there was in the Act what he called ‘‘internal guidance” to show that it could 
not have been intended by the Legislature that a tank could be equated with 
a ‘‘building’’ for the purpose of rating or otherwise. 

He invited our attention first to ss. 154(3), 155, 159 and 209 of the Act to 
show that the word ‘‘building” used in the Act included a concept of its ocen- 
pation. He then referred to s. 156 of the Act to show that the Commissioner 
was required to maintain a list of all the buildings distinguishing each of them 
either by name or number and stated that no such thing had been done in the 
instant case, so far these tanks are concerned. 

He then referred to s. 284 of the Act which provides that a new building 
is not to be erected without drains. He sought to show that before a build- 
ing was intended to ‘be occupied effectual drainage was necessary and argued 
that it could not be conceived that an oil storage tank would be required to 
have ‘‘effectual drainage’’ or that there should be a provision for ‘‘gather- 
ing and receiving the drainage’’; ‘‘conveying the same off;” and ‘‘effectually 
flushing the drain of the said building’’. It was then contended by him 
that the definition sections were intended to, and must, of necessity, apply to 
every part of the Act and not only to the sections dealing with rateability. 

We shall first consider the question as to whether a tank is a building either 
simplactter or within the meaning of s. 3(s) of the Act. It has already been 
mentioned that the definition is an inclusive one and does not really seek to or 
attempt to define what is a building. 

The Random House Dictionary at p. 194 speaks of a building as: 

. “a relatively permanent, essentially boxlike construction having a roof and often 
windows and enclosing within its walls space, usually on more than one level, for any 
of a wide variety of activities, as living, entertaining, manufacturing, etc.” 


There is also a very wide definition unde which a building is said to be 
“anything built or constructed”; but, as we shall presently see, such a meaning 
would be of no help to parties or the Court in determining in any particular 
case as to what is a ‘‘building’’. 
In The Ralph M. Parsons Co. v. Bachubhai N. Raval§ this Court observed: 
“Now, the word ‘building’ in its popular sense is a structure with walls and roofs. 
The meaning to be given to the word ‘building’ will, of course, depend on the purpose 
for which it is used in a particular enactment, but a building is usually understood 
to be a structure of some size and intended to endure for some time.” 


It would, therefore, necessarily depend on what the facts and circumstances 
are in each case to come to a conclusion whether a particular construction is 
a building or not. We have already noticed that the word ‘building’ in its 
broad or in its primary sense refers merely to that which is built but we have 
discarded that kind of a definition. In the narrower or restricted sense it has 
been held that the word ‘building’ can only mean a construction or an erec- 
tion intended for use and occupation as a habitation or for some purpose of 
trade, manufacture etc. This would suggest it to be a house, a hut or a shed. 

It has been said that the word ‘‘building’’ signifies a structure designed and 
adapted for use for occupancy of persons or animals or storage of goods or 


6 (1978) O. C. J. Miscellaneous Petition July 24, 1978 (Unrep.). 
No. 764 of 1968, decided by Mukhi J., on 
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shelter of property. There are indeed a number of English, American and 
Indian authorities where different views have been taken as to what is meant 
by the word ‘building’ depending, of course, upon the facts and circumstances 
of the case and on the particular, enactment to be construed. In one case a 
floating wharf was held to be a building but in another case a floating dock 
was held not to be a building. In one case a freight car occupied as lodging 
place was held to be a building but in another case a box car was held not to 
be 4 building. It would appear that at least in one American case (see Wash: 
Hopkins v. Department of Labour and Industries’) an oil tank was held not to 
be a building. In our view these examples demonstrate that it is not possible 
really to define a building in general terms. 

In Stevens v. Gourley, Byles J. has made the following interesting obser- 
vations (pp. 112-118) : 


“ ..What is a ‘building’? Now, the verb ‘to build’ is often used in a wider sense 
than the substantive ‘building’. Thus, a ship or a barge-builder is said to build a ship 
or a barge, a coach-builder to build a carriage; so, birds are said to build nests: but 
neither of these when constructed can be called a ‘building’...The imperfection of human 
language renders it not only difficult, but absolutely impossible, to define the word 
‘building’ with any approach to accuracy. One may say of this or that structure, this 
or that is not a building; but no general definition can be given; and our lexicographers 
do not attempt it. Without, therefore, presuming to do what others have failed to do, 
I may venture to suggest, that, by ‘a building’ is usually understood a structure of 
considerable size, and intended to be permanent, or at least to endure for a considerable 
time. A church, whether constructed of iron or wood, undoubtedly is a building. So, 
a ‘cowhouse’ or ‘stable’ has been held to be a building the occupation of which as tenant 
entitles the party to be registered as a voter...On the other hand, it is equally clear 
that a bird-cage is not a building, neither is a wig-box, or a dog-kennel, or a hen-coop— 
the very value of these things being their portability. It seems to me that the structure 
in question, which was erected for a shop, and is of considerable dimensions, and in- 
tended for the use of human creatures, is clearly a ‘building,’ in the common and 
ordinary understanding of the word.” 


It will, therefore, be necessary for us to decide whether the six oil storage 
tanks with which we are concerned in this case can be said to be buildings in 
relation to and under the provisions of the Act, namely the Bombay Municipal 
Corporation Act of 1888. 

Counsel for the appellants has referred to three English cases in support of 
his contention that the six oil storage tanks cannot be said to be buildings. 
Curiously at the same time he also told us that English authorities on different 
enactments cannot help the Court in the construction’ of this Act and he then 
suggested that the authorities on which the Additional Chief Judge had relied 
and on which the counsel for the respondent was to rely, should not be taken 
into consideration. 

We do not think that it is appropriate to say in a general way that an English 
case should or should not be considered. : 

We wil, therefore, first notice the three English cases which have been 
cited by counsel for the appellant in support of his contentions. The first of 
these cases was a decision of the Land Tribunal, U.K. in Shell-Mex and B.P., 
Lid. v. Clayton (Valuation Officer) and Holderness R.D.C9 In that case, 
the appellant was also an oil company and they possessed oil storage tanks 
of a similar nature and they were also put on the land in the same manner— 
that is to say, placed on a layer of sand and in relation to some of the tanks, 
with a coating of asphalt. Indeed, this would appear to be the standard pro- 
cedure for putting up oil storage tanks in England as well as in India. The 
question before the Land Tribunal (Erskine Simes Esq., Q. C.) was whether 
the tanks (construction and the placing of which he hag described in great 


7 67 P. 8nd 872, at P 875. 8 (1961) 8 R.R.C. 876. 
8 (1859) 7 C.B. (N.S.) 99. 
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detail) which were in use for storage of oil were buildings within the mean- 
ing of s, 22(4) of the Rating and Valuation Act, 1925. Sub-section (4) of s. 22 
reads as follows: l Lo 


“In this section the expression ‘house’ includes part of a house, the expression 
‘non-industrial building’ means a building, or part of a building, of any description, 
with the exception of factories, mills and other premises of a similar character used 
wholly or mainly for industrial purposes, and of premises valued as part of—...” 


Upon the question whether the tanks were buildings within the meaning 
of s. 22(4) of the Act it was contended that tanks were buildings ‘‘since they 
enjoyed all the structural characteristics to be found in a house, factory or 
mill, viz., foundations, a floor, walls, roof trusses and roof and access and 
served the same purposes of giving protection and shelter to the contents.’’ 
The other parties contended that tanks were structures and not buildings 
because a building of a similar character to a house should have a door for 
admission for human occupation. The Lands Tribunal came to the conclu- 
sion that ‘‘these tanks cannot be said to be of a similar character as a house, 
factory or mill, but even assuming that a wider construction should be applied, 
I do not think that any one looking at those tanks would refer to them as ‘build- 
ings’, and, as I said in the Havercroft case, I do not think that the definition 
of a ‘building’ in the Oxford English Dictionary as ‘that which is built’ can 
be applied to the word in this context.’’ 

The next case cited was also a decision of the same Lands Tribunal in Shell- 
Mex and B.P., Lid. v. Childs (Valuation Officer)! and appears to have been 
given on the same date as the earlier decision in Clayton’s case (which case 
it may be noticed has been referred to by English Courts as the Saltend case). 
Now in this case the same question arose as to whether the tanks could be des- 
eribed as buildings. There was a slight difference in the facts in so far as 
two of the three tanks were surrounded by a brick and toncrete wall and it was 
therefore suggested that the two large tanks may be described as buildings. 
The Lands Tribunal made the following observations: 

“As regards the two large tanks on the hereditament, the position seems to me 
somewhat different from the tanks on the Saltend installation since this seems to me 
a case where in the words of Lord Morton of Henryton in the Holyoak casel! the metal 
cylinder is ‘so linked with the surrounding compartment as to become one physical 
entity with it’, as the space is ‘filled with cement adhering to the cylinder’. But while 
it may well be a tank which is in the nature of a building or structure for the purposes 
of the Order, I do not think that it can be described as a ‘building’ within the meaning 
to be given to that word in its context in s, 22(4) of the 1925 Act as amended. In 
any event there is as part of the hereditament the smaller tank not surrounded by brick 
and concrete which is in my opinion not a ‘building’ within that section for the reasons 
givetn in the Saltend case.” 


It may be noticed that this decision of the Lands Tribunal in Shell-Mex and 
B. P., Lid. v. Childs (Valuation Officer) was taken before the Court of Appeal 
and the Court of Appeal upheld and approved the decision of the Lands Tri- 
bunal. (See Ryde’s Rating Cases, Vol. 9, page 182). Lord HEvershed M. R. 
Ae considering the manner in which the tanks had been put up observed as 
follows: 

“In other words, I think the question remains the one I have stated: do you, in 
the ordinary use of the English language, describe what I have called the tanks (bear- 
ing in mind the method of putting them up, which I have shortly described) as “build- 
ing”?...I answer it quite briefly by saying that in my judgment Mr. Erskine Simeg 
was right and we are not justified in differing from his view because I do not think ił 
is shown to our satisfaction that we ought, contrary to his view, to say, applying the 
ordinary standards of the English tongue, thet these objects are buildings.” 


10 (1961) 8 R.R.C. 884. 11 (1959) 4 B.R.C. 68, at p. 76, 
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Counsel for the appellants then referred to yet another English case, this 
time a decision of the House of Lords in Shell-Meax and B. P., Lid. v. Holyoak. 
The matter, however, related to under-ground petrol tanks in a brick and con- 
crete compartment and the point in issue was described by Viscount Simonds 
in the following words (at p. 393): 

“The question at issue can now be stated. It is whether the metal containers, which 
I have without prejudice referred to as tanks, fall to be rated as part of the heredita- 
ment known as the Oaklands Filling Station. This question can be answered in the 
affirmative only if (i) they are “tanks” within the meaning of the order, and (ii) they 
are buildings or structures or in the nature of buildings or structures. The Local 
Valuation Court having held that these conditions were fulfilled and rated the heredita- 
ment accordingly, the present appellants appealed to the Lands Tribunal (Mr. Erskine 
Simes, Q.C.). That tribunal allowed the appeal, concluding that the only part of the 
installation which could properly be called a tank for the purpose of the order was 
the metal cylinder, and that the compartment in which it was housed did not form a 
functional entity with it any more than any other building in which a piece of plant 
or machinery is housed. The tribunal said: ' 

‘That compartment appeared to me to form an integral part of the hereditament 
like any other building thereon but the metal tank which is admittedly not a building 
or structure or in the nature of a building or structure looked at by itself should 
not under s. 24 and the order be deemed to be a part of the hereditament’.” 


Now, in the present case, we are not concerned with an underground tank 
but tanks put up above the ground and resting by their own weight on a bed 
of sand and asphalt. We are also not concerned with the question which 
arose in the House of Lords case as to a metal cylinder within a brick and 
concrete housing forming a ‘‘functional entity”. But there are observations 
to show, as pointed out by the counsel for the appellants before us, that each 
of the metal cylinders was described as a tank and it was held that it was 
neither a building nor a structure nor indeed in the nature of a building or 
in the nature of a structure. 

In the judgment of Viscount Simonds at p. 395 the following sentence 
oceurs: 

“ ..For it is clear, as was admitted, that the metal cylinder, looked at by itself, 
is not, and is not of the nature of a structure or building.” 


Further down on the same page Viscount Simonds said: 

“...But I think that paramount weight should be given to the consideration that, 
beyond doubt, the metal container is a tank, and is identifiable as a tank wherever it 
may be placed, whether above ground or under ground and by whatever structure it 
may be protected.” 


Although Lord Denning gave a dissenting judgment, he made certain inte- 
resting observations which may be referred to with advantage (p. 401): 

“My Lords, this metal cylinder was, beyond doubt, a ‘tank’. If it had been put 
on to the chassis of a lorry, it would have been called by everyone a petrol tank: and 
the vehicle would be called a tanker. Or if it had been installed above ground, inside 
a shed for protection from the weather, it would still have been a tank. When it is 
put under ground, it is still, I think, a tank. But is it ‘in the nature of a structure’? 
Looked at by itself, it is, admittedly, not in the nature of a structure.” 


Now relying on these observations in the several cases which we have referred 
to, counsel for the appellant, argued that a tank is not a building and further 
that a tank standing on its own weight above the ground would not even be 
a Structure. He has complained that the basic approach of the Additional 
Chief Judge has been (and according to him wrongly) that that which is 
built is a building and further that the tanks are in any event structures. 
Now it is to be noticed that the learned Additional Chief Judge mainly 
relied on two judgments which were cited before him, that is to say, Hobday 


12 [1959]1 All E.R. 891. 
B.L.R,—21, 
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v. Nicol and Cardif Rating Auth. v. Guest Keen, Lid.4 We have gone 
through these authorities and we find that so far as Hobday v. Nicol is con- 
cerned it is not an authority for the proposition that a tank is a structure. 
What was held was that a row of tanks filled with earth or hardcore and placed 
along the bank of the river, in some places in two tiers, was a structure within 
the meaning of the bye-law made by the Lee Conservancy Board under the Land 
Drainage Act, 1930 which provided that no person should, without the consent 
in writing of the Board, construct any building, fence post, pylon, wall or 
structure on the bank of the main river. We have been unable to see how this 
could be said to be authority for the proposition that an oil storage tank is a 
structure, 

In the next decision i.e. Cardiff Rating Auth. v. Guest Keen, Lid. what was 
considered was whether a tilting melting furnace made of steel plates and joists, 
bolted, riveted and welded together on site, and which was lined with brick- 
work to a considerable thickness, was a structure and it was held that it was 
- “in the nature of a structure’’ within the meaning of class 4 of the schedule to 
the Plant and Machinery (Valuation for Rating) Order, 1927. Denning L.J., 
however, made certain observations as to what is a structure and these may be 
noticed. He said (p. 31): 

“A structure is something which is constructed, but not everything which is con- 
structed is a structure. A ship, for instance, is constructed, but it is not a structure. 
A structure is something of substantial size which is built up from component parts 
and intended to remain permanently on a permanent foundation, but it is still a struc- 
ture even though some of its parts may be moveable, as, for instance, about a pivot. 
Thus, a windmill or a turn-table is a structure. A thing which is not permanently in 
one place is not a structure, but it may be ‘in the nature of a structure’ if it has a 
permanent site and has all the qualities of a structure, save that it is on occasion 
moved on or from its site.” 


Denning L.J. also said “and a strueture is often not a building.’’ 

It may be noticed that the words which we have to construe as appearing in 
s. 3(s) of the Act are ‘“‘every other such structure’’ and not merely a structure 
or something in the nature of a structure. In order to bring a tank within the 
mischief of s. 3(s) of the Act, it must not only be shown to be a structure but 
‘‘such other’’ structure, as for instance, a hut or a shed. 


In his efforts to meet the arguments advanced by the counsel for the appellants, 
Mr. Joshi, counsel for the respondents, argued that an oil storage tank is 
designed and adapted for storing oil and if we look at the size, the intention 
of the appellants, as to the use to which the storage tank has to be put and 
the elements of permanence, in so far as the tanks are placed on permanent 
site, then we must hold that the tank is a building. It is, he says, a question 
of degree and whether a particular tank is a building or not will depend on 
the facts and circumstances of each case. The next argument was that the 
tank was in any event a structure and if the phrase ‘‘every other structure” 
under s. 3(s) of the Act was properly construed (he suggested the applica- 
tion of the principle of ejusdem generis) then a tank was, after all, similar to 
a shed and would come within the purview of the section, which says that a 
building includes a shed, 

Now we have seen how difficult it is to attempt to define what is a ‘‘building’’. 
Indeed the Municipal Corporation Act, 1888 does not attempt to do. The 
section, merely says that the word ‘building’ would include some construction 
(we avoid using the word structure) which may perhaps not properly be con- 
sidered to be a building. In our view each case must be considered and deter- 
mined on its own facts and circumstances and in the light of the object sought 
to be achieved and it is always possible to say of this or that, that this is a 
building or that this is not. 


18 [1944] 1 All E.R. 802, 14 [1949] 1 All E.R. 27. 
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'Can a tank, therefore, be considered to be a ‘‘building’’ under the Bombay 
Municipal Corporation Act, 1888 which we are construing? We think not. 
It is after all really a vessel or a container, the purpose of which is to store a 
liquid for eventual use or distribution. It would be immaterial if it is to 
contain oil or water or acid or even beer. As a matter of fact, a tank is not 
essentially different (in so far as it is a container) from a barrel or a brewer’s 
vat or a copper still. It is, of course, possible that, in the context of a parti- 
cular statute and of the phraseology of a definition clause, each of such vessels 
or containers including a tank may conceivably be treated as a ‘building’ or 
a ‘structure’. But so far the Municipal Corporation Act, 1888, is concerned 
and, in particular, s. 3(s) thereot we are unable to see how a tank put up in 
the manner in which it has been done, for storage of oil, can be said to be a 
building. 

No one looking at a tank can say that he was looking at a building or that 
it was in fact to be considered as building except perhaps where by a legal 
fiction, an artificial meaning is compulsorily to be given. 

We have already referred to some of the provisions of the Act to show that 
the concept of occupation appears to have been incorporated in relation to a 
building. In other words a building should be capable of occupation or of 
being occupied or under occupation as normally understood, such occupa- 
tion being by human beings or by animals. We do not agree, as contended 
by Mr. Joshi, that a receptacle used for storage of goods can properly be 
said to be ‘occupied’ as such. The proper expression would be, that it can 
‘‘eontain’’ something; that something is stored inside it. But it cannot, in 
ea be said that a tank is occupied in the sense that a building is occu- 
pied. 

As we were taken through the provisions of the Act we noticed that in 
s. 3(gg), the word ‘‘premises’’ includes building. If tanks were held to be 
‘buildings’, on the construction which is sought for by the respondents, then 
tanks would also be held to be premises. Similarly s. 3(sa@) says that a ‘‘tene- 
ment’’ also means a building. Thus a tank would also be ‘tenement’. If the 
provisions of s. 874 onwards, which deal with the inspection and sanitary regu- 
lation of premises, are seen, it will at once become apparent that if we were 
to construe tanks to be buildings within the meaning of the Act, then the Com-: 
missioner would be duty bound to apply the several regulations as to sanitation 
and drainage to tanks, as if they were ‘premises’ or ‘tenements’. We do not 
think that would be a construction warranted by the words and content of the 
Act T relation to which the definition of the word ‘‘building’’ is to be con- 
strue 

We, therefore, hold that the gix oil storage tanks with which we are concern- 
ed ìn this appeal are not buildings within the meaning of s. 3(s) of the Act. 

This now brings us to the question as to whether these tanks can be said 
to be ‘“‘land’’ within the meaning of s. 3(r) of the Act. Now it may at once 
be noticed, that on a clear reading of s. 3(r) it becomes apparent that only 
things which are attached to the earth or which gre permanently fastened to 
anything attached to earth can be treated as ‘land’. Thus a tank can never 
be said to be ‘land’, unless and until it is affirmatively shown that it is a 
thing ‘‘attached to the earth” or “ permanently fastened to anything attached 
to the earth.” 

We have noticed that on the evidence led before the Additional Chief Judge 
a conclusion has been arrived at, and indeed there is no dispute in that behalf, 
that these six oil storage tanks are resting on their own weight on a bed of 
sand and asphalt. It has also been suggested to us that the manner in which 
these tanks rest on their own weight is analogous to the manner in which a 
tumbler of water would rest on a table. There is also evidence to show that 
no bolts or nuts for holding the tank on to any foundation have been used. 
So`that it cannot be said that these tanks, even though not attached to the 
earth, are “permanently fastened to anything attached to the earth.” 
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It is therefore only necessary for us to construe the words ‘‘attached to the 
earth’’ and so far as this phrase is concerned, Mr. Joshi, counsel for the respon- 
dents, has argued that the words ‘‘attached to the earth’’ should not be con- 
strued as ‘‘annexed to’’ or ‘‘embedded in’’ or ‘‘physically attached to” but 
also include “resting upon’’ or, as he used the phrase, ‘‘super incumbent upon.” 

He has relied on a number of English cases, some of which we will notice. 

Since really the burden of proving that the tanks in question, even though 
they are resting on their own weight, are in fact attached to the earth within 
the meaning of the phrase in s. 3(1) of the Act, lies on the respondents, we 
will consider the authorities cited by him before considering the authorities 
relied upon by counsel for the appellants who in his turn wishes to show nega- 
tively that these tanks are not ‘‘land’’ within the meaning of s. 3(r). 

Mr. Joshi mainly relied on Tyne Boner Works Co. v. Overseers of Longben- 
ton.'5 Now that was a case in connection with the poor rate and rating of 
premises with machinery and machines used in connection with the heredita- 
ment, and it was contended by the Overseers of the Parish of Longbenton that 
the machinery and plant were necessary to the beneficial occupation of the 
premises as boiler works, that being the business to which they were appro- 
priated, and they ought to be taken into consideration as enhancing the rate- 
able value of the premises to which they were attached. Lord Esher M. R. 
actually found difficulty in determining what the question was which the case 
raised and it was observed by his Lordship on a discussion of the cases and 
the enactment involved that it was nobody’s case that these machines were 
to be rated as personal chattels, and that the question was whether they were 
to be taken into account in estimating the rateable value of the premises, which 
it was admitted, were liable to be rated. He further observed that ‘‘it was 
not necessary that the matters in question should be physically attached to 
the freehold.’’ 

Counsel for the appellants, while dealing with this authority in his reply, 
pointed out that the question of attachment of chattels to the earth so as to 
become part of the freehold was never the question in issue, and that it was 
the occupier who was to be rated in relation to his occupation of the premises, 
that is to say the Boiler Works. Counsel for the appellants also pointed out 
that as stated in Halsbury’s Laws of England, 3rd edn., vol. 32, p. 30 it was 
not the property which was rateable but that chattels may be rated if they 
are enjoyed with the land. Mr. Joshi has fairly conceded that in England 
jt is the occupier in relation to the things occupied who is rateable and that 
it would be correct to say that in England, land is not rateable under the rele- 
vant statutes. In fact he has with his characteristic fairness invited our at- 
tention to Ryde on Rating, 12th edn., p. 20 where it is stated that, ‘‘the poor 
rate is not a tax on the land, but a personal charge in respect of the land,’’ 
and that, ‘‘if there is no occupier of the land, no rate can be levied.’’ 

It would appear to us, therefore, that there is an essential difference bet- 
ween the concept of rating in England and that under the Bombay Municipal 
Corporation Act, 1888. The several authorities cited by Mr. Joshi, to which 
I will briefly refer, do not really touch the question of ‘‘attached to earth’’ 
which is the phrase used in the definition of ‘‘land’’ before us. But Mr. Joshi 
contends that there is a discussion in the Tyne Botler Works Co. case as to 
what is meant by the words ‘‘attached to the earth.’’ He has in particular 
referred to the passage at p. 91, where Lord Esher M.R. was discussing the 
case of Laing v. Bishopwearmouth’® and this is what was stated: 

‘Does the Court there mean by the word ‘attached,’ that the thing must be bolted 
or screwed to the premises, or some physical mode of attachment? I do not think so. 
I think that they could not have meant to differ from Patteson, J., when he’ said that 
it was unnecessary to inquire whether the machinery was or was not annexed to the 
freehold. If by ‘attached’ the Court meant only physically attached, then a piece of 


15 (1886) 18 Q.B.D. 81. 16 (1878) 8 Q.B.D. 299. 
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machinery weighing many tons which rests by its own welght and which is never 
intended to be removed as long as the premises are used for the same purpose, but 
which is not bolted or screwed to the premises, is not to be taken into account; but, 
if there are some screws by which it is fixed, it is to be taken into account. Such a 
consequence seems to me to be monstrous. I do not think the Court meant by the 
word ‘attached’ that physical attachment should be the test. It becomes therefore neces- 
sary to consider, what is meant by the word ‘attached’ in the decisions on the subject.” 


This passage, would appear to support the contention of Mr. Joshi. But 
it is to be noticed that, immediately after this passage, Lord Esher M.R. after 
stating that he would leave out the word ‘‘attached’’ or any other similar 
expression, spelled out the rule as to rateability by saying (p. 92): 


“...I believe the rule really to be that things, which are on the premises to be 
rated, and which are there for the purpose of making, and which make the premises 
fit as premises for the particular purpose for which they are used, are to be taken 
into account in ascertaining the rateable value of such premises.” 


The learned Judge also went on to observe that (p. 92): 


“..dt is immaterial to inquire whether they are or are not physically annexed to 
the freehold, and that they, all of them, come within the rule as I have expressed it. 
They are all on the premises for the purpose of making and they do make them fit as 
premises for the purpose for which they are used, and therefore in arriving at the 
rateable value of such premises they must be taken into account.” 


In other words as Lindley L.J. observed in the same case, ‘‘ physical annexa- 
tion has never, so far as I understand the cases, been considered the test’ 
and Lopes L.J. the third Judge went on to say, ‘‘but then there are things, 
which, though they may not be physically attached, or may be removable 
without damage to themselves or the freehold, are so placed on the premises, 
and so essential to their use for the purpose for which they are used, and so 
much intended to be used with them for that purpose, that they have prac- 
tically become for the time being part of the premises.” 

A proper reading of the above case, which has been cited by counsel for the 
respondents, leaves no doubt in our mind that the concept or the question 
of attachment to the earth was never really considered by the Court of Appeal 
or in any other of the judgments referred to therein, 

Our attention was drawn to the London County Council v. Wilkins! and 
the appeal therefrom to the House of Lords reported in London County Coun- 
cil v. Wilkins (Valuation Officer) !8 where also it was observed that in England 
the occupier, not the land, is rateable; but the occupier is rateable in respect of 
the land which he occupies, and the aspect of permanence which was discussed 
was in relation to the occupation by the occupier and not in relation to the 
things on the land. The question that arose was whether contractors’ huts 
were part of the hereditament for rating purpose. The decision of the Queens 
Bench Division was really based on a Scottish case, City of Glasgow Assessor v. 
Gilmartin, where the word ‘‘erection” under the Lands Valuation (Scotland) 
Amendment Act, 1895, was to be construed and it was held that the structures 
without actual attachment to the land, and closely comparable to the tanks in 
the present case, were nevertheless heritable subjects. 
_ Frankly, we do not find these authorities of any assistance to us in deter- 

mining the question which we have to decide. It is obvious that different con- 
siderations may arise in construing the word ‘‘erection’’ and as we have al- 
ready pointed out, in Tyne Bower Works Co. v. Overseers of Longbenion as 
well in the London County Council v. Wilkins (Valuation Officer) the test 
of rateability was whether there was evidence that the structures, occupied for 
a period which was not transient, were enjoyed with the land and enhanced 
its value. 


17 [1955] 2 Q.B. 658. 19 [1920] S.C. 488. 
18 [1957] A.C. 862. 
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Reliance was also placed by counsel for the respondents on Holland v. Hodg- 
son,” which case has been discussed in the several authorities cited before us, 
where also the question really was whether the articles enhanced the value 
of the premises to which they were annexed for the purpose to which those 
premises were applied. 

We are unable to agree with Mr. Joshi, that these judgments are authori- 
ties for the proposition that the phrase ‘‘attached to the earth’? would include 
anything resting on, the earth by its own weight. 

As a matter of fact, looking at s. 3(r) of the Act itself, we find that the 
words ‘‘attached to the earth’’ are followed by the words ‘for permanently 
fastened to anything attached to the earth.’’ Can it be said that there are 
things which in order to be considered as land need only to rest on their own 
weight on the land, but that, when a thing was said to be fastened to anything 
resting on the land, then it was necessary for the purpose of the definition that 
it should be permanently fastened? 

Counsel for the appellants has invited our attention to the definition of ‘‘im- 
movable property’’ in the Transfer of Property Act, 1882 and in the General 
Clauses Act, as well as the Bombay General Clauses Act. He has also referred 
to the definition of the words “attached to the earth’’ as appearing in s. 3 
of the Transfer of Property Act, 1882, which is as follows: 


“ “attached to the earth’ means— 

(a) rooted in the earth, as in the case of trees and shrubs; 

(b) embedded in the earth, as in the case of walls or buildings; or 

(c) attached to what is so embedded for the permanent beneficial enjoyment of that 
to which it is attached;” 


The definition of “immovable property’’ under s. 3(26) of the General Clau- 
ses Act is also not exhaustive and is as follows: 


“ Immovable property’ shall include land, benefits to arise out of land, and things 
attached to the earth, or permanently fastened to anything attached to the earth;” 


The definition of ‘‘immovable property’’ in the Bombay General Clauses Act, 
1904, is also similar in so far as it says that immovable property shall include 
land, benefits to arise out of land and things attached to the earth, or perma- 
nently fastened to anything attached to the earth. 

It requires to be stated that the definitions in the two General Clauses Acts 
do not carry us any further. They are similarly worded as the definition in 
s. 3(r, of the Municipal Corporation Act in so far as the phrase ‘‘attached to 
the earth’’ is used. But the Transfer of Property Act, which is an enactment 
which deals with land and other property, does contain a definition of the 
phrase “attached to the earth’’ and this definition clearly provides that in 
order to achieve an attachment, the thing must be embedded in the earth as 
in the case of walls or buildings, or attached to what is so embedded for the 
permanent beneficial enjoyment of that to which it is attached. 

This definition of the words ‘‘attached to the earth”, as appearing in the 
Transfer of Property Act, clearly suggests a degree of annexation which would 
far exceed that which could be obtained by mere resting of a thing by its own 
weight on the earth. 

Counsel for the respondents has pointed out a passage in The Commisstoner 
of Income-taz, West Bengal, Calcutta v. Raja Benoy Kumar Sahas Roy,! to 
show that the definition of a term in one statute does not afford a guide to 
the construrtion of the same in another statute. In that case the Supreme 
Court observed that whether the narrower or the wider sense of the term 
‘‘agriculture’’ should be adopted in a particular case depends not only upon 
the provisions of the various statutes in which the same occurs, but also upon 
the facts and circumstances of each case. The Supreme Court said ‘‘that 
sense in which the term has been understood in the several statutes does not 
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necessarily throw any light on the manner in which the term should be un- 
derstood generally. ”’? 

Now we agree that the sense of term used in one statute must depend upon 
the provisions of that statute as'also the facts and circumstances of each case. 
It would, therefore, be right to say that the definition of the words ‘‘attached 
to the edrth”, as appearing in the Transfer of Property Act, cannot be bodily 
lifted and incorporated as if it were in the Bombay Municipal Corporation 
Act, but we do not understand why the definition in the Transfer of Property 
Act of these very words i.e. ‘‘attached to the earth’’ cannot assist the Court 
in determining what these words seek to signify when used in, the Bombay 
Municipal Corporation Act. 

In fact, counsel for the appellants has invited our attention to a Judgment 
of the High Court of Australia in Ramaciotti v. Federal Commissioner of 
Taxation, where it was held that when a phrase which requires to be constru- 
ed is also found in another Act which for the purpose is in pari materia, then 
there is no reason for not giving it in the section under consideration the 
game meaning as it bears in the other Act. Now it is significant that the 
words ‘‘attached to the earth’’ are used in the Bombay Municipal Corporation 
Act in relation to the concept of land. The Transfer of Property Act is also 
concerned with land and this phrase is defined in that Act. 

In our opinion it can never be improper to give to the phrase ‘‘attached 
to the earth’’ the same or at least a similar meaning as given to it in the 
Transfer of Property Act. 

In any event a proper reading of the definition in s. 3(r) of the Act would 
show that what was intended to be regarded as ‘‘land” was a thing which 
became a part of the land and we find ourselves unable to agree that that which 
is placed on the land becomes part of the land. We would fancy that there 
is a considerable distance between placing a thing on land and making it a 
part of it. In our view there must be some kind of identification or fusion 
before anything can be said to become a part of the land and the words ‘‘at- 
tached to the earth’’ must therefore be construed in such a manner as to hold 
that because of such attachment the thing has lost its identity as a chattel and 
has become a part of the land. 

Our attention has been invited to some Indian cases the first one being 
Perumal v. Ramaswami,> where their Lordships considered the definition of 
immovable property in the General Clauses Act, in the Registration Act and 
jn the Transfer of Property Act and found as we have done that the first three 
Acts were not of any assistance, for they merely use the same expression and 
give no guidance as to what is meant by the words “attached to the earth’’. 

As regards what is the content of the words ‘‘attached to the earth’’ the 
CRT P Court while referring to the Transfer of Property Act said 

p. 348): 

“,..The third enactment, by Section 3, describes what is meant by ‘attached to the 
earth’, to wit, (a) rooted in the earth, as in the case of trees and shrubs; (b) imbedded 
in the earth, as in the case of walls or building; or (c) attached to what is so imbedded 
for the permanent beneficial enjoyment of that to which it is attached. Broadly speak- 
ing, the degree, manner, extent and strength of attachment of the chattel to the earth- 
or building, are the main features to be regarded. All the three aspects, in the descrip- 
tion, show that the attachment should be such as to partake of the character of the 
attachment of the trees or shrubs rooted to the earth, or walls or buildings imbedded 
in that sense, the further test is whether, such an attachment is for the permanent 
beneficial enjoyment of the immovable property to which it is attached.” 


It was further observed (p. 348): 

“For a chattel to become part of immovable property and to be regarded as such 
property, we should think, it must become attached to the immovable property as per- 
manently as a building or a tree is attached to the earth.” 
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The next case cited was Jnan Chand v. Jugal Kishore,“ in which the Court 
was required to consider what was land for the purpose of cl. 12 of the Letters 
Patent. The Court was of the view that as ‘land’ had not been defined, re- 
ference to other provisions of law’ namely the Transfer of Property Act had 
to be made. The question involved was whether machinery fastened to earth 
was land or immovable property and it was held that if the mode of attach- 
ment is embedding in the earth as in the case of walls, or the object of the 
attachment was for the permanent beneficial enjoyment of land to which it is 
attached, then the property will be immovable property within the meaning 
of s. 3 of the Transfer of Property Act but not otherwise. 

Now in the appeal before us we are not concerned as to what is or is not 
immovable property and this judgment is therefore not of much assistance 
except for the suggestion as to the nature of the attachment required. 

Counsel for the appellants also relied on Narayana Sa v. Balaguruswams 
Nadar” where it appears to have been held that copper stills, vats and pipes 
of a distillery cannot be said to be fixtures. This judgment is not really rele- 
vant, because what we have to consider is whether the tanks are attached to 
the earth, not as fixtures but as to make them part of the land. 

Now an article which is no more attached than by its own weight is generally 
considered a mere chattel whereas even if an article is firmly fixed to the earth, 
if it was never intended to be a part of the land, it does not become so. 

It will be seen that in Perumal’s case the Madras High Court was of the 
view that the attachment was to be of such a degree as to make that thing 
part of the land and with this proposition we respectfully agree. 

Mr. Joshi during the course of his argument suggested, that when we con- 
sider the question as to what is the meaning of the words ‘‘attached to the 
earth’’, we should take into consideration the size of the oil storage tanks 
which have been put up by the appellants; we should take into consideration 
their weight; and we should also take into consideration the fact that even 
though they may be said to be capable of being moved, they are in fact in- 
tended to be permanently situated where they have been placed. He then 
went on to say that when these factors are taken into consideration then it 
would become apparent that the tanks even if not embedded in the earth or 
physically fastened by nuts and bolts to anything embedded in the earth would 
come within the purview of s. 3(r) of the Act. This is no doubt an attractive 
argument and Mr. Joshi seeks to rely in support of his argument on the obser- 
vations in the Tyne Botler Works case, certain passages from which have been 
set out by us. But it is to be noticed that the passage from the Judgment 
on which Mr. Joshi relies itself refers to an interpretation of another judg- 
ment with which Lord Esher was dealing and it is significant to note that 
what he said was that he did not think that the Court in the case which he 
was discussing meant by the word ‘‘attached’’ that physical attachment should 
be the test. It was not as if the word “attached” appearing in a statute was 
being construed. In any even we must, as Mr. Joshi himself exhorted us to 
do, adopt a fair and reasonable construction of the relevant provision of the 
Act. Section 3(r) of the Act as we have seen, uses the words ‘‘attached to 
the earth” and we have come to the conclusion, on a careful consideration, 
that that attachment must be of a greater degree than suggested by Mr. Joshi. 
As a matter of fact it is difficult to comprehend that anything which is resting 
by its own weight can even be said to be attached at all. If what Mr. Joshi 
suggests would be the correct interpretation, then it would come to this that 
weight alone would be the factor. A light article would not be said to be 
attached, but a heavy article would be. We are unable to agree that size and 
weight and even purpose can be determinative of a thing being attached to 
the earth or not. Attachment is a physical characteristic. It is the mode 
or manner of annexation or attachment that would be decisive. If some how 
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it becomes a part or parcel of land then it is attached to the earth but not 
otherwise. We, therefore, hold that the six oil storage tanks, with which we 
are concerned, cannot be described as “land’’ for the purpose of their rate- 
ability under the relevant provisions of the Bombay Municipal Corporation 
Act. 


Lastly it was suggested by Mr. Joshi, counsel for the respondents, that the 
interpretation should be such that the law should be made to extend to new 
things as they come into existence. He referred to Maxwell on Interpretation 
of Statutes, p. 102, for the proposition that the language of a statute is gene- 
rally extended to new things, which were not known and could not have been 
contemplated when the Act was passed and when the Act deals with a genus 
and the thing which afterwards comes into existence was a species of it. Mr. 
Joshi said that when the Act was passed it was not known that oil tanks of 
this size would come into existence and be put up in the manner in which 
they have been done and that, therefore, the Court, while construing s. 3(s) 
must extend the definition of the word ‘‘building’’ by including in it an oil 
storage tank which is analogous to a shed. First of all it is to be noticed that 
Mr. Joshi once again wishes to use size as a criteria. Secondly an extension 
to new things is only possible if the genus is clear. We have held that a tank 
can never be described as a building nor do we find it possible to describe it 
as a house or shed. Mr. Joshi has emphasised the word ‘‘shed’’ but he him- 
self told us that according to Oxford Dictionary a shed was a light structure 
for storage or shelter often with open front and sides. We find it difficult to 
see how a tank can ever be equated to a ‘shed’ which may have no sides at all. 


In these circumstances, we are of the view that the Additional Chief Judge 
was wrong when he upheld the valuation of the tanks and their assessability 
to property tax. He was, however, right when he confirmed the rateable 
value of Rs. 13,980 for the other structures. 


Since we have taken the view that tanks cannot be considered to be either 
land or buildings for the purpose of fixing the rateable value under the Act, 
we set aside the order passed by the Additional Chief Judge of the Small 
Causes Court in relation to the six tanks. 


At this stage, Mr. Kothari for the respondents prays that the matter should 
be remanded to the Additional Chief Judge of the Small Causes Court as per- 
sona designata for determining the rateable value of the property, in so far as 
the plot of land where the tanks are situate is concerned. We are of the view 
that such a prayer is misconceived in so far as it is abundantly clear that the 
Additional Chief Judge of the Small Causes Court is not the assessing autho- 
rity under the Act and the scheme of the Act is such that it only provides 
for a right to the person who is aggrieved by the assessment order made by 
the Municipal Corporation, to approach the persona designata under s. 217 
of the Act for relief. 


We are unable to understand how the persona designata would become an 
assessing authority as such under the Municipal Corporation Act. Mr. Kothari 
has not been able to point out any provision of the Act which would permit 
us to send back the matter to the Additional Chief Judge of the Small Causes 
Court for any further proceedings. We have already decided that the tanks 
cannot be treated either as land or building and it follows that they cannot 
be assessed to property tax. That is the substance of this Judgment and that 
is where the matter must rest. It would be open to the Municipal Corpora- 
tion to take such proceedings as they may be entitled to under the Act, or 
any other relevant law if any. The appeal is allowed. Respondents will pay 
the costs of the appellants throughout. 


Appeal allowed. 
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Before Mr. Justice Joshi. 
VISHWAS BALU alas BALKRISHNA JAGTAP 


v. 
GHASIRAM RAMRATAN JAJUM.* 


Civil Procedure Code (Act V of 1908), O. XLI, R. 31—Constitution of India, art. 227—~ 
Bombay Rents, Hotel and Lodging House Rates Control Act (Bom. LVII of 1947), 
Secs. 12, 13—Transfer of Property Act (IV of 1882), Sec. 583A—Civil Judge framing 
eleben issues one of which related to doctrine of part performance—On appeal, first 
appellate Court dealing only with issue of part performance in its judgment—Such 
judgment, whether hit by O. XLI, R. 31 of Code of Civil Procedure. 


The provisions of O. XLI, R. 31 of the Code of Civil Procedure, 1908, are manda- 
tory. The judgment of the first appellate Court has to set out the points for deter- 
mination, record its decision thereon and give its own reasons for the said deci- 
sion. The reason behind these provisions is that the second appellate Court or 
the Court exercising extraordinary jurisdiction be in a position to find out the track 
traversed by the Court. Failure to comply with these provisions’ ls not a bare 
irregularity. 

Where, therefore, of the numerous grounds relied upon by the landlord for get- 
ting relief of possession, not one was given a semblance of touch by the first ap- 
pellate Court but it really went at a tangent to decide the case, it was held that, 
in such circumstances, the High Court, in exercise of its power of supermtendence 
under art. 227 of the Constitution of India, should not sustain such a judgment. 

Nagayya Gurupadayya v. Chayappa Santamappa,! agreed with. 


M.V. Kali, with J.R. Lalit, for the petitioners. 
Bhimrao N. Naik, for opponent No. 1. 
F.V. Karmarkar, for opponent No. 2. 


Jos J. The petitioners, who are the legal representatives of the original 
tenant Balkrishna Jagtap, have approached this Court under art. 227 of the 
Constitution of India impugning the decree made by the learned District 
Judge, Sholapur, in Civil Appeal No. 380 of 1969 on affirming that of the 
learned Civil Judge, Junior Division, Barsi, in Regular Civil Suit No. 41 of 
1968. 

The few facts necessary for the disposal of the application could be briefly 
stated thus: The property in dispute is C.T.S. No. 2514 situate on the Sta- 
tion Road at Barsi in district Sholapur. The original defendant No. 1, since 
deceased, had taken it on lease for a period of eleven months under a rent note 
exh. 53 dated December 17, 1960. The rent agreed upon was Rs. 25 per 
month. Respondent No. 1 landlord terminated the tenancy of the tenant by 
a notice dated August 2, 1967 and claimed possession mainly on the ground 
of default in payment of rent from March 1966 to July 1967, change in the 
user of the premises leased out, erection of permanent structures which were 
about three in number, and taking a water pipe connection without landlord’s 
consent obtained in writing, and unlawful sub-letting. The suit came to be 
filed on January 23, 1968. The short answer made by the defendant-tenant 
was a stout denial of the various grounds on which possession was claimed, 
accompanied by a further submission that the landlord had agreed to sell the 
suit property to him for a consideration of Rs. 4,000 or Rs. 5,000. The terms 
of agreement were set out on a chit of paper but they were to be reduced on 
a stamped paper which was purchased on April 17, 1964. Under the terms 
of the agreement the price was fixed at Rs. 5,000. Rs. 2,000 were paid by way 
of earnest and the balange was to be paid before the sub-Registrar. The 
period prescribed for obtaining the sale-deed was eleven months. However, it 
contained an important clause that till the sale was completed, the tenant was 
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to on paying the rent. The stamp paper was purchased in plaintiff's 
ire faa bit before a regular deed could be drawn, defendant No. 1 died 
and the matter rested there. It is needless to refer to the other defences taken 
by the tenant. The learned Civil Judge framed as many as eleven issues and 
found almost all of them in favour of the landlord. On the turning point 
regarding the agreement of sale, he was inclined to uphold the plea but felt 
that the tenant had failed to establish his readiness and willingness; therefore, 
the doctrine of part performance could not come to his rescue. The standard 
rent came to be fixed at Rs. 25 per month, probably on the concession made by 
the tenant during the trial. As all the points were answered against the 
tenant, a decree as prayed for was made. Against this decree the petitioners 
preferred an appeal, but the learned District Judge in a refreshingly brief 
judgment found that the tenants cannot successfully take shelter of the doe- 
trine of part performance and for that purpose he mainly relied upon the 
last clause mentioned in the chit that the tenant was to pay the rent till the 
execution of the sale-deed and, as there was non-payment of rent, in his opi- 
nion it could be said that the tenants were not ready and willing to perform 
their part of the contract. He proceeded to observe further that the tenants 
had disclaimed the ownership of the plaintiff and therefore the protection un- 
der the Rent Act was not available to them. On such considerations he 
thought that the decree passed by the lower Court was pre-eminently correct 
and the appeal had no force. Consequently he confirmed the decree and 
against this decree the tenants have approached this Court. 

Mr. Sali for the petitioners has raised a preliminary objection not only to 
the approach made by the learned District Judge but to the form of his judg- 
ment and failure to comply with the requisites of an appellate judgment 
mentioned in O. XLI, r. 31 of the Code of Civil Procedure. The next point 
taken by him was that the landlord had approached the Court in a suit for 
ejectment founded on various grounds covered by ss. 12 and 13 of the Bom- 
bay Rent Act. Evidence was adduced by both the sides in the lower Court 
and all the points were canvassed at great length, but the learned District 
Judge had not made even a passing reference either to the evidence or to the 
correctness of this finding or otherwise. The theory of disclaimer, on read- 
ing out the relevant portion of the written statement, pointed out Mr. Sali, 
was introduced by the learned District Judge for the first time without any 
whisper on the part of the tenants. What the tenants contended was that 
in view of the agreement of sale in their favour on which they relied, they 
had a right to retain possession and virtually they were claiming under the 
landlord and not against him. The question of disclaimer, under such cireum- 
stances, cannot arise, but it has been misunderstood by the learned District Judge. 
While winding up his argument he submitted that even if he were to fail under 
s. 58A of the Transfer of Property Act, on the doctrine of part performance, 
it could not be said that it is his only shield of defence. But there are other 
grounds of attack put forth by way of answer to the points on which possession 
is claimed and they are not decided by the learned District Judge. The first 
appellate Court is a final Court on the questions of fact and when it has fail- 
ed in its duty, the judgment would be patently erroneous on the face of it. 
In support of such a line of argument he brought to my notice the authority 
in Nagayya Gurupadayya v. Chayappa Santamappa.’ While meeting his argu- 
ment Mr. Naik for the respondents-landlords tried to persuade this Court that 
ignoring all aspects, if the landlords were to convince the Court on a single 
point of default, the decree deserves to be maintained. Although the dispute 
about standard rent was raised in the written statement, it was abandoned 
during the course of the trial. The finding of the lower Court that the tenant 
was In arrears of rent to the tune of Rs. 550 i.e. for a period of more than six 
months, stands unassailed. The case may be covered by s. 12(3)(b) of the 
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Bombay Rent Act, but the tenant has not qualified to the protection thereof 

and if the landlord can, on the record as it stands, show that these facts are 

fairly established, there is no necessity to set aside the judgment of the learn- 

oe Judge or make an order of remand as pressed into service by Mr. 
ali. 


The arguments advanced by Mr. Naik for the respondent-landlord do possess 
the merit of plausibility and to a certain extent may sound attractive on first 
impressions, But the question is, when this Court is sitting in exercise of its 
power of superintendence and when it is shown that the judgment of the first 
appellate Court has failed to comply with the legal requirements, whether it 
should be sustained by this Court looking into the facts and arrogating to it- 
self the role of a fact-finding Court. The provisions of O. XUI, r. 31 of the 
Code of Civil Procedure are mandatory. The judgment of the first appellate 
Court has to set out points for determination, record the decision thereon and 
give its own reasons for the said decision. The expression used throughout 
ig ‘shall state’. Looking to the plain language of this rule, it cannot be said 
that failure to comply with these provisions is a bare irregularity. The Legis- 
lature has laid down these rules so that either the second appellate Court or 
the Court exercising such extraordinary jurisdiction should be in a position 
to-find out the track traversed by the appellate Court. It cannot run away 
from its onerous duties of recording the finding of fact and/or discussing the 
evidence. Strictly speaking and with due respect to the learned District Judge, 
as one reads the judgment, it cannot be said to be a judgment of the first 
appellate Court at all within the meaning of O. XLI, r. 31 of the Code of Civil 
Procedure; otherwise these imperative provisions would be reduced to empty 
formalities. There may be cases where in a given set of circumstances the 
Court may ignore a point here and there but if there is an application of mind 
to the issues involved, then certainly such a judgment could be sustained. 
However, as I read the judgment of the learned District Judge, nowhere he 
has ventured to consider the various grounds covered by either s. 12 or 18 of 
the Bombay Rent Act. The landlord relied upon numerous grounds for getting 
the relief of possession and none of those grounds have been given even a sem- 
blance pf a touch. Therefore, the objection taken by Mr. Sali, I think, is sound 
and must prevail. 


: This takes me on to the pertinent observations made by this Court in Nagayya 
Gurupadayya’s case referred to above. It was also a petition under art. 227 
of the Constitution of India where the High Court was called upon to exercise 
its superintending powers. No doubt the matter before their Lordships arose 
out of certain proceedings under the Bombay Tenancy Act. The learned 
Mamlatdar was called upon to decide whether the lands were required by the 
landlord for bona fide personal cultivation and he recorded his own finding of 
fact. This finding of fact was not examined nor considered, nor was its correct- 
ness tested in any manner or determined by the Assistant Collector in appeal 
which was filed before him by the tenant. The Assistant Collector adopted a 
short-cut ignoring his duties as a final fact-finding Tribunal and disposed of 
the appeal in favour of the tenant. His decision was reversed by the Tri- 
bunal. This resulted in the restoration of the Mamlatdar’s order. On dis- 
cussing the relevant provisions of the Bombay Tenancy Act, the functions 
attributed to the Mamlatdar as well as to the learned Assistant Collector and 
the ambit of the Revenue Tribimal, it was pointed out that it was incumbent 
upon the Assistant Collector to examine the finding of facts and to record his 
own conclusions with reference to the evidence placed by the parties. Under 
these circumstances, the matter was remanded to the Assistant Collector for 
a finding on the important question of fact involved in the said petition. These 
principles are applicable mutatis mutandis to the case before me. As a matter 
of fact the learned District Judge has missed the target and his reasoning 
seems to run at tangent. As I am not deciding the matter finally, assuming 
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that the tenant had failed to establish his defence on the doctrine of part per- 
formance, he should have given his own finding on the various issues involved 
which go to the root of the litigation and the equities if any, either in favour 
of the landlord or the tenant. In the short-cut adopted by him, there is no 
alternative but to remand the matter. 


While winding up his argument Mr. Naik for the respondent submitted that 
the present civil application be kept pending and the learned District Judge 
be directed to rehear the arguments and to record his finding by formulating 
the points for determination as required by O. XLI, r. 31 of the Code of Civil 
Procedure and to certify the said finding. I would have been inclined to 
adopt such a procedure if the learned District Judge had missed one or two 
points, but in the short-cut adopted by him, this is a case of a miss in the mine. 
Under these singular circumstances, I have no other alternative but to remand 
the matter with a direction to the learned District Judge to hear the appeal 
on merits and to decide the same according to law by rivetting his attention 
not only on the points of controversy introduced but by scrutinizing the evi- 
dence led thereon. 


Before I conclude I must appreciate the difficulty put forth by Mr. Naik 
who said that the matter is pretty old and certain time limit be put, otherwise 
this already protracted litigation will have a further chequered career with the 
result of giving a long rope to the tenant and no relief to the landlord in good 
time. As I peruse the record, there seems to be considerable force in this sub- 
mission. Therefore, I am disposed to direct the learned District Judge not 
only to expedite the appeal, but to dispose it of within four months from the 
receipt of the record and proceedings. Under these peculiar circumstances 
there will be no order as to costs. 


In the result, the application is allowed. The rule is made absolute. The 
matter is remanded to the District Court for rehearing the appeal on merits 
according to law in the light of the observations made above. 

N 


Application allowed. 


Before Mr. Justice Deshmukh and Mr. Justice Lentin. 


SOHINDERSINGH GYANCHAND KUCKREJA v. KADU BABU LAXMAN.” 


Maharashtra Municipalities Act (Mah. XL of 1965), Secs. 16(1)(h), 150, 2(32), 115—Maha- 
rashtra Municipalities Election Rules, 1966—Bombay General Clauses Act (Bom. 1 
of 1904), Sec. 3(35)—Bill in respect of arrears served on candidate under s. 150 of 
Municipalities Act—Candidate alleging that he ts joint-owner of properties with 
others——-Portion of billed amount, in proportion to his share in properties, paid 
by candidate—Whether, inspite of such payment, candidate remains “in arrears” 
and incurs disqualification under s. 16(1)(h). 


Under the Maharashtra Municipalities Act, 1965, where property is owned by more 
than one person, that group of persons will be jointly and severally Hable to pay 
the municipal taxes. When taxes are due, they are due from everyone of them; by 
making payment of a portion of taxes in proportion to his share, a person cannot 
bring about a situation where one of the owners is not in arrears and the others are. 
Everyone of them continues to be in arrears until the entire amount is paid. 

Where, therefore, a candidate to the municipal election paid only a part of the 
amount in respect of a bill sent under s. 150 of the Maharashtra Municipalities Act, 
1965 on the ground that the payment was im proportion to his share in the property 
which was jointly owned with others, it was held that, as the liability was joint and 
several, even after such payment the candidate continued to be in arrears and in- 
curred the disqualification under `s. 16(1) (h) of the Act. ; 

T. Jalayya v. N. Venkateswara 'Rao,! agreed with. 


*Decided, November 20, 1974, Special Civil Civil Application No. 2595 of 1974). 
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The facts are stated in the judgment. 


M.B. Shetye with D.K. Ghaisas, for the petitioners in both the petitions. 
C.R. Daw, for opponent No. 1, in both the petitions. 


DESHMUKH J. Both these writ petitions are being summarily dismissed. 
However, as they involve a point of law of some interest, notice before admission 
was issued to respondent No. 1 as well as respondent No. 11, the Municipal 
Council. We have heard the learned counsel for the petitioner as well as res- 
pondent No. 1, but had not the benefit of any submissions on behalf of the 
Municipal Council, as it had not appeared. 


The facts are not in dispute. The petitioner who is a common petitioner 
in both these petitions is a resident of Lonavala and had filed nomination 
papers in Ward No. 19 and 21 for the impending municipal elections. Res- 
pondents Nos, 1 to 9 in both the petitions were the other candidates contesting 
the election respectively in Ward Nos. 19 and 2]. When the nomination 
papers were being scrutinised, a common objection was raised to the candi- 
dature of the petitioner in respect of both the Wards. The objection was that 
the petitioner is a joint owner of some house properties in Lonavala, some of 
which are owned by Kukreja Brothers, a partnership firm, and some are own- 
ed by the petitioner along with his brothers by way of joint owners. In res- 
pect of all properties, bills as required by s. 150 of the Maharashtra, Munici- 
palities Act, 1965 were served upon the firm or the group of persons owning 
the property. In this manner the petitioner had in law a bill served on him 
regarding the ‘arrears. 

After service of such bill the petitioner did pay some amounts but 
not the entire amount of the bills. Admittedly he paid only 1/4th 
amount of the bill where he is one of the four partners in Kukreja 
Brothers and 1/8rd amount where he is owning 1/8rd interest along with the 
two other co-owners. It is also an admitted proposition that the rest of the 
balance of the tax remained unpaid. The petitioner has alleged that though 
the bills were year after year made in the name of Kukreja Brothers, he always 
paid 1/4th or 1/8rd portion thereof for which the municipality always issued 
him a receipt. 


On the strength of these facts which are not in dispute the petitioner says 
that he is not in arrears and is not disqualified from becoming an elected 
Councillor under the provisions of s. 16(2)(k) of the Maharashtra Munici- 
palities Act 1965. However, the Returning Officer upheld the objection of 
respondent No. 1 in respect of both the Wards and held that the petitioner is a 
joint owner of the properties along with others and therefore must be deemed to 
be in arrears because the payment of taxes of his own share is at best a matter 
of adjusting accounts between the partners, but so far as the municipality is 
concerned, the petitioner continues to be in arrears and thus disqualified from 
being elected as a Councillor. 

Against this order rejecting the nomination paper of the petitioner in 
Ward Nos. 19 and 21; the petitioner filed appeals as provided by Rule 15 of 
the Maharashtra Municipalities Election Rules, 1966. Both the appeals filed 
by him, being Mise. Appeals Nos. 160 and 162 of 1974, were heard by the 
Joint Judge, Poona. The learned Joint Judge came to the conclusion that the 
order of the Returning Officer was correct in view of the provisions ofthe 
said Act. The petitioner being a joint owner of property and still being in 
arrears admittedly in respect of property jointly owned by him, he would fall 
within the description of the person in arrears and thus is disqualified. Be- 
ing aggrieved by this order, the petitioner has filed two separate writ petitions. 
Since they involve no disputes of facts, and the point of law is common, we 
are passing this common order in both. 
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The short question that arises for our consideration is whether the peti- 
tioner on the admitted facts answers the description of a person being in 
arrears as contemplated by s. 16(7)(A) of the Maharashtra Municipalities 
Act. For the purpose of these petitions, the statement of facts made by the 
petitioner is not disputed but we will assume that the petitioner is a partner 
along with three others forming the partnership Kukreja Bros. This partner- 
ship owns some properties. The petitioner along with his two brothers also owns 
some property in which he has 1/3rd share. The bills are being prepared in 
respect of all these properties by the municipality in one name only, viz. 
Kukreja Bros. Though such bills are served on one of the three brothers or 
partners, the petitioner has always been paying the arrears of his share, viz., 
1/4th or 1/8rd as the case may be. We will further assume that after the service 
of such bills during the current year he paid all arrears of his 1/8rd or 1/4th 
portion of the bills, and if that can eliminate him from disqualification, he 
can be deemed to be person not in arrears as alleged by him. 

However the question of law that falls for our consideration is whether in 
view of the provisions of the incidence of taxes relating to the house property, 
the petitioner would be still a person in arrears of taxes. In this behalf it 
appears to us that the provisions of the Maharashtra Municipalities Act are 
clear. Section 115 deals with the preparation of assessment list. It says 
that when a tax on building or land or both is imposed, the Chief Officer shall 
cause an assessment list of all buildings or lands or lands and buildings in the 
municipal area to be prepared in the prescribed form. The assessment is 
therefore of buildings or lands and the list is prepared in the prescribed form 
in relation to the taxes levied and taxes collectable relating to the lands or 
buildings or lands and buildings. It, therefore, appears that each piece of 
land or each house is liable to pay the tax to the municipality. Until a house 
is sub-divided and separated and marked as two houses in the City Survey 
and Record of the municipality there appears to be one house and the house 
is liable as such to pay the tax. 

It is admitted before us on behalf of the petitioner that though a partition 
deed has been made by the brothers of their properties, the disputed houses in 
the Municipal limits of Lonavala are not physically divided but their interests 
are only pronounced by the partition deed. For the purpose of assessment 
by the municipality the houses are still undivided and each house represents a 
separate unit in that behalf. 

If that is so, the municipal list would show a certain house, —may be owned 
by three or four persons,—and that house is lidble to pay tax. Sub-section (2) 
of s. 115 of the said Act says that for the purpose of preparing such assess- 
ment list, the owner or occupier must furnish all the required information. 
The Municipalities Act also defines who is an occupier and who is an owner for 
the purpose of this Act. We need not refer to the definition of occupier con- 
tained in cl. (27) of s. 2, but it will be enough for our purpose to refer to 
the definition of ‘owner’ in cl. (32) of s. 2, which is as follows: 

“(32) ‘owner’ means— 

(a) when used with reference to any premises, the person. who receives the rent of 
the said premises, or who would be entitled to receive the rent thereof if the premises 
were let, and includes— 

(i) an agent or trustee who receives such rent on account of the owner: 

(ii) an agent or trustee who receives the rent of, or is entrusted with or concerned 
for, any premises devoted to religious or charitable purposes; 

(Hi) a receiver, sequestrator or manager appointed by any Court of competent juris- 
diction to have the charge of, or to exercise the rights of an owner of, the said premises; 
and 

(iv) a mortgagee-in-possession; and 

(>) when used with reference to any animal, vehicle or boat, includes the person 
for the time being in charge of the animal, vehicle or boat;” 


836 THE BOMBAY LAW REPORTER. [VOL. LXXVII. 


So far as sub-cl. (a) of cl. (32) is concerned, it is an inclusive definition. Ini- 
tially that expression is used to denote a person who receives the rent of the 
premises or who is entitled to receive the rent thereof, if the premises were 
let. Thereafter the inclusive definition specifices others who are to be treated 
as owners for the purpose of this Act. The petitioner along with his brothers 
or partners is a joint owner of all the properties and in which case, it is this 
group of persons who are entitled to receive the rent. Undoubtedly, therefore, 
each one of them would answer the description of being an owner under 
s. 2(32) of the said Act. 

Who will be liable under such circumstances to pay the taxes? Primarily 
it is the house and so long as it is owned by more than one person, the group ` 
of persons would be jointly and severally liable to pay the municipal taxes. 
When. taxes are, therefore, due they are due from every one of them. If the 
partners or the joint owners have a certain definite share the payment:of a 
portion of the taxes would not bring about a situation where one of the owners 
is not in arrears and the others are. All being jointly liable, the payment of 
any portion by any one of them may reduce the total liability; but does not 
in law bring about a situation where one of the owners paying a part of tax 
makes that person not liable to pay tax to the municipality. If that is so 
every one of them will continue to be in arrears until the entire tax is paid. 

The language used by s. 16(/)() is that no person shall be qualified to be 
a Councillor whether by election, co-option or nomination who is in arrears 
(otherwise than as a trustee) of any sum due by him to the Council after the 
presentation of a bill therefor to him under s. 150. After the presentation 
of such a bill he must not be in arrears of any sum due by him to the Coun- 
cil. If the tax is recoverable jointly and severally each one of these joint 
owners is always in arrears until the entire sum claimed under the appeal is 
paid. There is, therefore, no doubt that the petitioner being the joint owner 
of the property cannot plead that he is not in arrears as the owner of the pro- 
perty, simply because by an internal arrangement between the owners he has 
paid a portion of the arrears which, according to him, represents his share 
in the right, title and interest of the property. The reference to person in 
s. 16 would always include not only an individual but also any company or 
association or body of individuals whether incorporated or not as defined by 
el. (35) of s. 3 of the Bombay General Clauses Act, 1904. Whether the owner- 
ship is of a partnership or a group of individuals each of this group consti- 
tutes ‘person’ as defined by the Bombay General Clauses Act, 1904 and that 
would be the relevant meaning to be taken into consideration while constru- 
ing the provisions of s. 16 of the said Act. In this view of the matter, the 
petitioner has been rightly held to be in arrears and thus disqualified under 
s. 16(2)(h) of the said Act. 

This view seems to be fully supported by a judgment of the Andhra Pradesh 
High Court in the case of T. Jalayya v. N. Venkateswara Rao? The Divi- 
sion Bench of that Court was called upon to construe the provisions of s. 49, 
sub-s. (2) of the Madras District Municipalities Act, 1920. That section dealt 
with disqualification of a Councillor and the sub-section laid down that a 
person shall be disqualified from election as a Councillor if such a person is 
at the date of the nomination or election in arrears of any kind due by him 
(otherwise than in a fiduciary capacity) to the municipality upto and inclu- 
sive of the previous year, in respect of which a bill or notice has been duly 
served upon him and the time if any specified therein for payment has expired. 
The partnership was in arrears and a question was raised for the consideration 
of the learned Judges whether an individual partner would still be dis- 
qualified because the municipal arrears are due from a firm and not from the 
individual concerned. This argument was negatived and it was held that the 
partnership always represented the group of persons and the levy on the firm 


1 [1957] ALR. A.P. 658. 


` 
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in any manner and the recovery thereof in any manner would not change the 
legal position, viz. that each person is liable to pay the municipal dues. The 
learned Judges, therefore, upheld the objection of the Election Commissioner 
and the partner concerned was declared disqualified to contest the election. 
We are in respectful agreement with the reasoning and the conclusions in that 
judgment. In this view of the matter the petitioner has been properly held. 
to be disqualified. The petition fails and is dismissed. 


In the circumstances of the case, there will be no order as to costs. 
Petition dismissed. 


Before Mr. Justice Vaidya and Mr. Justice Sapre. 


PHILIPS INDIA, LIMITED v. KUNJU PUNNU.* 
Tort—Negligence—Negligence of doctor—Grounds to be proved by plaintiff in an action 
of tort against doctor—Duty of doctor—-Degree and standard of care—Negligence in 
diagnosis—Company’s doctor, duty of. 

In an action for negligence against a doctor the plaintiff has to prove: (1) that the 
defendant was under a duty to take reasonable care towards the plaintiff to avoid 
‘the damage complained of or not to cause damage to the plaintiff by failure to use 
reasonable care; (2) that there was a breach of such duty on the part of the defen- 
dant and (3) that that breach of duty was the real cause of the damage complained 
of and such damage was reasonably foreseeable. 

It is not required of a doctor that he should use the highest degree of skill, for 
there may be persons who have higher education and greater advantages than he 
has, nor can he be held to have guaranteed a cure. The standard of care and skill 
to satisfy the duty in tort is that of an ordinary competent medical practitioner exer- 
cising the ordinary degree of professional skill. 

Rex v. Bateman,! Hucks v. Cole,2 Dr. Laxman'v. Dr. Trimbak,3 Overseas Tankship 
etc. v. Morts Dock etc.,4 Mahon v. Osborne,5 Amelia Flounders v. Dr. Clemen 
Perreira, and Vancouver General Hospital v. McDaniel,7 referred to. 

A practitioner can only be held liable in respect of negligence in diagnosis if the 
diagnosis is so palpably wrong as to prove negligence, that is to say, if his mistake 
is of such a nature as to imply an absence of reasonable skill and care on his part 
regard being had to the ordinary level of skill in the profession. 

Lord Nathan’s Medical Negligence, 1957 edn., p. 43, relied upon. 

The duty cast on the company’s doctor in respect of company’s employees is not 

any higher or lower than the duty of an average doctor towards his patient. 


First Appeal No. 377 of 1965. 
K. K. Singhvi, with C. J. Sawant, instructed by Crawford Bayley & Co., for 
the appellants. 
K. J. Abhyankar, for respondent No. 1. 
S. R. Chstnis, for respondent No. 2. 
Furst Appeal No. 155 of 1966. 
S. R. Chitms, for the appellant. 
'K. J. Abhyankar, for respondent No. 1. 

K. K. Singhvt, with C. J. Sawant, instructed by Crawford Bayley & Co., for 
respondent No. 2. 
‘Decided, September 6/9, 1974, First Appeal 3 (1968) 71 Bom. L:R. 236, S.C.. ` 
No. 877 of 1965 (with First Appeal No. 185 of - 4 [1961] 1 All E.R. 404. : es ce 


1966), against the decision of V.T. Kakade, 5° [1939]2KB.14. | bent ee 
Joint Civil Judge, Senior Division, Poona, in 6 (1947) O.C.J. Appeal No. 27 of 1947, 


Special Civil Suit No. 31 of 19638. decided by Chagla A.C.J. and Bhagwati J., 
1 (1925) 94 L.J.K.B. 791. on September 29, 1947 (Unrep.). 
2 (1968) 118 N.L.J. 469, 8.0. 112 S.J. 483. z [1934] W.N. 171. . : 


B.L,R.—22. 
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Varya J. The above first appeals raise an important question of the liability 
of a medical consultant of a company in tort. They are directed against the - 
judgment and decree passed by the Joint Civil Judge, Senior Division, Poona, 
on April 30, 1965, ordering defendant No. 1, Philips India Ltd., and defendant 
No. 3, Dr. Shaikh Suleman, a medical practitioner of Poona, to pay to the plain- 
tiff-respondent No. 1, Kunju Punnu, the mother of the deceased employee of 
defendant No. 1, Rs. 18,000 together with costs of the suit and future interest 
on that amount at the rate of 6 per cent. per annum till satisfaction. 

The allegations made in the plaint presented m forma pauperis by Kunju 
Punnu on July 11, 1962 and registered as Special Civil Suit No. 31 of 1968, 
ean be briefly summarised as under :— 

The plaintiff’s son, V. K.,Gopal, was an employee of defendant No. 1 com- 
pany on a monthly salary of Rs. 105 as a machine operator. Defendant No. 2 
is the Medical Officer and Adviser of defendant No. 1 company. Defendant 
No. 2, as the Medical Officer of the company, had to treat the patients of de- 
fendant No. 1 company free of charge. On December 20, 1961, the plaintiff’s 
son, Gopal, fell ill suddenly, while he was working in defendant No. 1’s factory 
at Loni Kalbhor. Defendant No. 2 treated and advised him to take leave for 
two days without making a proper diagnosis of the disease from which Gopal 
was suffering. It was alleged that although the deceased Gopal was suffering 
from smallpox, defendant No. 2 carelessly treated him as a patient suffering 
from venereal disease, notwithstanding that Shankar, the brother of the deceas- 
ed, told defendant No. 2 that Gopal was not suffering from any venereal disease. 
Shankar, who was the driver in the service of the General Manager of the com- 
pany, told the General Manager about this and although the General Manager 
assured that he would tell defendant No. 2 to give proper treatment, he failed ` 
to tell defendant No. 2 anything of that kind. It is further alleged that as a 
result of this wrong and negligent treatment by defendant No. 2, Gopal began 
to get high temperature and cold. Even then, he was asked by defendant No. 2 
to work in the factory and he worked on December 22, 1961. As his tempe- 
rature increased, he could not continue working. He went to defendant No. 2 
and asked his advice. Defendant No. 2 advised him to take another two days 
leave and Gopal continued to be under the treatment of defendant No. 2, though 
Gopal was not suffering from venereal disease. Defendant No. 2 gave very 
strong tredtment and this made the patient worse. Then, defendant No. 2 
got him admitted in his dispensary on December 25, 1961 at about 11.30 a.m, 
kept him there for about 24 hours, but continued to treat him very negligently 
and carelessly on the basis that Gopal was suffering from venereal disease. 
Gopal became serious. Defendant No. 2 sent him to Dr. Grant’s Nursing 
Home. It was, however, too late and Dr. Grant, finding that it was a case of 
smallpox, sent Gopal to the infectious disease hospital, where Gopal died on 
December 31, 1961. It was, therefore, submitted by the plaintiff that her son 
Gopal died on account of gross and culpable negligence and wrong treatment 
given by defendant No. 2 and thereby the plaintiff was required to suffer a 
heavy loss amounting to Rs. 25,000, which defendant No. 1 was liable to pay 
as the employer of defendant No. 2. The plaintiff further claimed damages, 
in addition to Rs. 25,000, of Rs. 795, the amount which the plaintiff was re- 
quired to pay to Dr. Grant and his Nursing Home, and Rs. 222.51 p., the 
amount which she had to spend for purchasing medicines and injections, and 
remitting Rs. 17.51 p., she claimed in the suit Rs. 26,000. 

The suit was resisted by both the defendants. In its written statement, 
exh, 12, defendant No. 1 company denied its liability to pay any compensation 
and denied all the allegations made against defendant No. 1 company and de- 
fendant No. 2, and, in particular, the allegation that defendant No. 2 was an 
employee of defendant No. 1. In his written statement exh. 15, defendant 
No. 2 admitted that he was a permanent Adviser and Consultant in the em- 
ployment of defendant No. 1 on part-time basis, but denied that the deceased 
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Gopal died of smallpox or that he was under his treatment at the time of the 
death. According to him, the deceased was not treated by him with gross 
negligence or carelessness, nor was he treated as a V. D. patient. He contended 
that as soon as he found that there was rash on the body of the deceased Gopal, 
he immediately consulted Dr. Grant, who was also the Medical Consultant of 
defendant No. 1, and Dr. Grant advised Gopal’s brother to get Gopal admitted 
in Sassoon Hospital and it was the deceased Gopal’s brother, Shankar, who de- 
sired to get Gopal admitted in the Nursing Home of Dr. Grant, who, in fact, 
carried out all pathological and other investigations and gave him the best 
available treatment in Poona. Thereafter, defendant No. 2 was watching the 
progress of the case. There were signs of improvement, when the patient was 
removed by his brother and taken to the Nayadu infectious diseases hospital and 
from there to the Cantonment General Hospital, where, ultimately, he died on 
December 31, 1961. Defendant No. 2 contended that the deceased Gopal was 
treated by him as an employee of defendant No. 1 company in accordance with 
the rules of defendant No. 1 with all due diligence and care and as such, neither 
defendant No. 2 nor defendant No. 1 company was liable to pay any damages 
to the plaintiff. 


In view of these contentions, the learned Civil Judge framed fifteen issues, 
but the important issue to be decided was whether the plaintiff proved that 
defendant No. 2 treated the deceased with gross negligence and carelessness. 


On behalf of the plaintiff, Gopal’s brother, Shankar, was examined, The 
plaintiff also examined Dr. Gupchup, a doctor working in the Cantonment Gene- 
ral Hospital, where the deceased Gopal was taken on December 29, 1961 at 
6.80 p.m. in a serious condition as a smallpox patient and where he died at 
8.45 p.m. on December 31, 1961; one Calut Fernandes, who had taken the 
photos of Gopal at the Cantonment General Hospital on December 30, 1961, 
while Gopal was alive, and Dr. Dongare, Superintendent of another hospital in 
Poona, known as Nayadu Hospital, where Gopal was taken at 12.10 p.m. in 
December 1961 and from where he was removed to the Cantonment General 
Hospital at 6 p.m. But as the case papers were in the handwriting of one 
Dr. Kulkarni, who had left the hospital, he merely stated that the case papers 
were not signed by Dr. Kulkarni, who had left the Nayadu Hospital and joined 
railway service. 


Defendant No. 2 examined himself and Dr. K. B. Grant, M.D.F.C.P.S., 
of Ruby Hall Nursing Home, Poona. The parties also led the documentary 
evidence of correspondence and papers relating to the service of the deceased 
and case papers. Exhibit 94 is the letter of appointment of Dr. Suleman Shaikh, 
setting out the conditions of his contract entered into by defendant No. 1 com- 
pany with him to implement the medical scheme for the benefit of their em- 
ployees in their factory in Loni Kalbhor, for which purpose they appointed 
him as their physician and consultant on a part-time basis. The relevant con- 
ditions so far as the scheme is concerned were conditions Nos, 3, 4, 5, 8 and 9. 
Condition No. 3 said that he should attend to the staff for medical advice and 
treatment at the factory at Loni, Poona, twice a week as per the agreement 
between them. Condition No. 4 provided that the employees would be free to 
seek medical advice from him at his clinics and that he should render the same 
without any extra fees. Condition No. 5 laid down that in case it was neces- 
sary to prescribe costly medicines and drugs, tonics, injections, ete., costing 
more than Rs. 4, he should obtain necessary approval from Dr. Grant. Con- 
dition No. 9 provided that if necessary according to his professional discretion, 
he would visit an employee in need of medical advice at his place for the first 
time in a spell of sickness and that he would be paid for such a visit separately 
at the rate of Rs. 3 per visit. Condition No. 9 provided that he should advise 
on and arrange for hospitalisation and specialist treatment whenever it was 
necessary. 
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Exhibit 95 is another letter under which defendant No. 2 was appointed as 
the permanent physician and consultant on a part-time basis and it reiterated 
the conditions in the earlier letter. Under these conditions, defendant No. 2 
was to draw a monthly honorarium of Rs. 200 and he was not entitled to any 
other benefit to which. the employees of the company of permanent categories 
were entitled. In 1959, by a letter dated May 11, 1959, exh. 96, the honorarium 
was described as salary and it was raised to Rs. 300 p.m., subject to the other 
terms and conditions of the appointment. 

The learned Civil Judge, by his aforesaid judgment, held that the suit was 
maintainable in the present form against both the defendants, that defendant 
No. 2 was an employee of defendant No. 1 company on or about the time of 
the illness and death of the deceased Gopal and that the plaintiff proved that 
defendant No. 2 treated the deceased with gross negligence aud carelessness. 
He came to this conclusion, because he was of the view that defendant No. 2 
gave a wrong treatment to the deceased which deteriorated the health of the 
deceased. He further held that the deceased was not removed to Dr. Grant’s 
Nursing Home at his own request and the defendants failed to prove that the 
deceased voluntarily and of his own accord discontinued the treatment of de- 
fendant No. 2 and Dr. Grant. He was of the view that defendant No. 2 failed 
to prove that he treated the deceased with such skill, knowledge, competence 
or diligence as was required or expected from him, and hence he passed the 
decree on the basis of the normal life of the plaintiff as 80 years. 

The said decree is challenged by Philips India Ltd., defendant No. 1, in First 
Appeal No. 377 of 1965 and by Dr. Shaikh Suleman in First Appeal No. 155 
of 1966. 

Mr. Singhvi, the learned counsel for the company, defendant No. 1 submitted 
that, in the facts and circumstances of the case, the learned Civil Judge erred 
in holding that defendant No. 2 had a duty to treat the deceased Gopal with 
more care and skill than he did; that there was no breach of duty on the part 
of Dr. Shaikh Suleman as a professional man, and he had shown a fair, reason- 
able and competent degree of skill and that as soon as he found complications, 
he referred the deceased to Dr. Grant, who was a well-known doctor in Poona 
and who was also the medical officer of defendant No. 1 company and hence in 
law defendant No. 2 was not liable for culpable negligence. He also contended 
that, in any event, the death of Gopal m the Cantonment General Hospital was 
not proved to be the result of any negligence on the part of defendant No. 2 
and hence Mr. Singhvi submitted that the decree passed against defendants 
Nos. 1 and 2 must be set aside. In support of his argument, Mr. Singhvi relied 
on the evidence of Dr. Gupchup, the plaintiff’s witness, who stated that the 
type of smallpox from which Gopal suffered was called haemorrhage smallpox, 
because there was haemorrhage of membranes and some bleeding, and such 
smallpox cases are mostly fatal and generally their treatment did not help in 
improving the patients. Mr. Singhvi submitted that the very fact that even 
Dr. Grant, who was a very renowned doctor in Poona, was unable to diagnose 
the disease of Gopal as smallpox and advised his removal to Sassoon Hospital, 
showed that Dr. Shaikh Suleman could not be blamed for not treating the 
deceased as a smallpox patient. He relied on the finding of the learned Civil 
Judge that Dr. Shaikh Suleman could not be held negligent as far as diagnosis 
was concerned, and submitted that defendant No. 2’s duty to treat the patient 
ended when he sent him to Dr. Grant and Dr. Grant, due to the inability of 
the patient to pay the bills of the hospital, advised his removal to Sassoon 
Hospital, whith was a General Hospital. Mr. Singhvi relied on the terma of. 
appointment of Dr. Shaikh Suleman and contended that the terms did not 
impose a duty on the doctor to look after the patient wherever he was removed 
or to watch his progress wherever he was treated, as appears to have been 
assumed by the learned Civil Judge. He submitted that having regard to the 
admissions of Shankar and the case papers,’it was clear that on December 12, 
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1961, Gopal went to Dr. Shaikh Suleman with a complaint of indigestion and 
eight days later on December 20, 1961, with a complaint of fever and cold. 
Gopal did not go to him on December 22, 23 and 24, 1961. When he went to 
him on December 25, 1961, Dr. Shaikh Suleman found that he had high fever 
and he was also having constipation and, therefore, gave a glycerine syringe 
and allowed him to lie .down in the dispensary till 6.45 p.m., when he examin- 
ed Gopal again and he found red pigmentation on his body. He, therefore, 
told Gopal that he:should be pathologically tested and for this purpose, it was 
necessary to consult Dr. Grant. Shankar, who was also in the dispensary at 
that time, agreed. Then, Dr. Shaikh Suleman gave the full history of the case 
to Dr. Grant and asked Dr. Grant to examine Gopal. Dr. Grant wanted the 
patient to be admitted to his Nursing Home. Gopal was accordingly admitted 
on December 26, 1961 at 10.45 a.m. Dr. Grant examined him and approved of 
the treatment which was given by Dr. Shaikh Suleman. 

Dr. Grant, in his evidence, stated that on examination, he found that Gopal 
‘was suffering from bacteraemia. Dr. Grant got several pathological tests made 
in the case. He found that there was rash and red pigmentation onthe body 
of Gopal. In his opinion, the rash could have been due to several conditions, 
such as bacteraemia, Stevens-Johnson syndrome, viraemia and many other 
eauscs. Gopal was in the Nursing Home of Dr. Grant from December 26 to 
December 28, 1961, as seen by the evidence of Dr. Grant and the case papers 
produced by him. As the relatives of Gopal were unable to pay the charges 
of Dr. Grant’s Nursing Home, Dr. Grant discharged him on December 29, 1961 
with a note for being given to the authorities in the Sassoon Hospital, where 
Dr. Grant was an honorary physician and cardiologist since 1947. He gave the 
note to remove the patient to the ward assigned to him as the honorary of the 
hospital and of the B. J. Medical College. According to Dr. Grant, the 
patient was improving when he was in his Nursing Home and nobody suggested 
to him that the patient was suffering from smallpox and there was no epidemic 
of smallpox prevailing in Poona at that time. After Gopal’s removal from 
his Nursing Home, Dr. Grant never received information or intimation from 
any hospital that the patient had an attack of smallpox. 

We are of the opinion, having regard to the evidence of Dr. Grant, that 
Dr. Shaikh Suleman had done all that he could do for Gopal and there was no 
responsibility on him to look after the patient after he was removed to the 
Sassoon Hospital. 

The concept of negligence as a tort is expressed in the well-known definition 
of Alderson B. in Blyth v., Birmingham Waterworks Company! as under 
(p. if 84) : 

... Negligence is the omission to do something which a reasonable man, guided upon 
soo considerations which ordinarily regulate the conduct of human affairs, would do, 
or doing something which a prudent and reasonable man would not do.” 


Lord Wright in Lochgelly Iron and Coal Co. v. M. ’Mullan? said (p. 25): 
‘...In strict legal analysis, negligence means more than heedless or careless con- 

duct, whether in omission or commission: it properly connotes the complex concept of 

duty, breach, and damage thereby suffered by the person to whom the duty was owing:” 


Doctors owe to their patients a duty in tort as well as in contract. It is ex- 
pected of such a professional man that he should show a fair, reasonable and. 
competent ‘degree of skill; it is not required that he should use the highest 
degree of skill, for there may be persons who have higher education and greater 
advantages than he has, nor will he be held to “have guaranteed a cure. 
Although. the standard is a high one, a medical practitioner should not be found 
negligent simply because one of the risks inherent in an operation of that kind , 
occurs, or because in a matter of opinion he made an error of judgments or 
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because he has failed to warn the patient of every risk involved in a proposed 
course of treatment. (See Salmond on the Law of Torts, 16th edn., page 282). 

The civil lability of medical men towards their patients is perhaps com- 
pendiously stated in Rex v. Bateman; as follows (p. 794): 


“If a person holds himself out as possessing special skill and knowledge and he is 
consulted, as possessing such skill and knowledge, by or on behalf of a patient, he 
owes a duty to the patient to use due caution in undertaking the treatment. If he 
accepts the responsibility and undertakes the treatment and the patient submits to his 
direction and treatment accordingly, he owes a duty toa the patient to use diligence, care, 
knowledge, skill and caution in administering the treatment. No contractual relation is 
necessary, nor is it mecessary that the service be rendered for reward. ...The law re- 
quires a fair and reasonable standard of care and competence. This standard must be 
reached in all the matters above mentioned. If the patients death has been caused by 
the defendant’s indolence or carelessness, it will not avail to show that he had sufficient 
knowledge; nor will it avail to prove that he was diligent in attendance, if the patient 
has been killed by his gross ignorance and unskilfulness. ...As regards cases where 
incompetence is alleged, it is only necessary to say that the unqualified practitioner 
cannot claim to be measured by any lower standard than that which is applied to a 
qualified man. As regards cases of alleged recklessness, juries are likely to distinguish 
between the qualifled and the unqualified man, There may be recklessness in undertak- 
ing the treatment and recklessness in the conduct of it. It is, no doubt, conceivable 
that a qualified man may be held liable for recklessly undertaking a case which he 
knew, or should have known, to be beyond his powers, or for making his patient the 
subject of reckless experiment. Such cases are likely to be rare.” (See Charlesworth 
on Negligence, fifth edn, pp. 181 and 182, para. 272). 


The duty of a medical practitioner arises from the fact that he does something 
to a human being which is likely to cause physical damage unless it is done 
with proper care and skill. There is no question of warranty, undertaking or 
profession of skill. The standard of care and skill to satisfy the duty in tort 
is that of the ordinary competent medical practitioner exercising the ordinary 
degree of professional skill. A defendant charged with negligence can clear 
himself if he shows that he acted in accordance with general and approved 
practice. It is not required in discharge of his duty of care that he should 
use the highest degrees of skill, since they may never be acquired. Even devia- 
tion from normal professional practice is not necessarily evidence of negli- 
gence. 
Lord Denning M. R. rightly pointed out in Hucks v. Cole, as follows: 

“A charge of professional negligence against a medical man was serious. Jt stood 
on a different footing to a charge of negligence against the driver of a motor car. The 
consequences were far more serious. It affected his professional status and reputation, 
The burden of proof was correspondingly greater. As the charge was so grave, so should 
the proof be clear. With the best will in the world, things sometimes went amiss in 
surgical operations or medical treatment. A doctor was not to be held negligent simply 
because something went wrong. He was not liable for mischance or misadventure; or 
for an error of judgment. He was not liable for taking one choice out of two or for 
favouring one school rather than another. He was only liable when he fell below the 
standard of a reasonably competent practitioner in his field so much so that his conduct 
might be deserving of censure or inexcusable.” 


At page 580 of Charlesworth on Negligence, the law regarding the burden 
of proof on the plaintiff in an action for negligence is stated as follows gene- 
rally: 

“In an action for negligence, as in every other action, the burden of proof falls 
upon the plaintiff alleging it. Hence it is for the plaintiff to give evidence of the facts 
on which he bases his claim to the redress which he seeks from the court. His evidence 


8 (1925) 04 L.J.K.B. 791. at p., 484, 
4 (1968) 118 N.L.J, 469, s.c. 112 S.J. 488, 
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may consist of facts proved or admitted, and after it is concluded two questions arise, 
(1) whether on that evidence negligence may be reasonAbly inferred, and (2) whether, 
assuming it may be reasonably inferred, it is in fact inferred.” 
At page 581, it is stated that there is evidence of negligence if the facts proved 
and the inferences to be drawn from them are more consistent with negligence 
on the part of the defendant than with other causes. At page 583, it is stated 
that the plaintiff’s evidence also must show that on the balance of probabilities 
the most likely cause of the damage was the defendant’s negligence and not 
the negligence of any other person. 

In Halsbury’s Laws of England, Vol. 26, at p. 17, the law is stated as under: 

“22, Negligence: duties owed to patient. A person who holds himself out as ready 
to give medical advice or treatment impliedly undertakes that he is possessed of skill 
and knowledge for the purpose. Such a person, whether he is a registered medical prac- 
titioner or not, who is consulted by a patient, owes him certain duties, namely, a duty 
of care in.deciding whether to undertake the case; a duty of care in deciding what treat- 
ment to give; and a duty of care in his administration of that treatment. A breach of 
any of these duties will support an action for negligence by the patient. 

23. Degree of skill and care required. The practitioner must bring to his task a 
reasonable degree of skill and knowledge, and must exercise a reasonable degree of care. 
Neither the very highest, nor a very low degree of care and competence judged in the 
light of the particular circumstances of each case, is what the law requires; a person is 
not liable in negligence because someone else of greater skill and knowledge would have 
prescribed different treatment or operated in a different way; nor is he guilty of negli- 
gence if he has acted in accordance with a practice accepted as proper by a responsible 
body of medical men skilled in that particular art, although a body of adverse opinion 
also existed among medical men.” 


T principles so stated by Halsbury were ee by the Supreme Court in 
' Lazman v. Dr. Trimbaks 
o s Principles and Practice of Medical EET E 12th edn., Vol. I, 
at p. 55 states : 
“Doctors must be profoundly indebted to Lord Justice Denning for his summing-up 
in the case of Hatcher v. BlackS The details of the negligence alleged are of no im- 
portance to the principles involved, but the generalization made in the judge’s summing- 
up speech was vital to a fair and just appraisal of doctors’ responsibilities. He said, ‘In 
a hospital, when a person was ill and came in for treatment, no matter what care was 
used, there was always a risk; and it would be wrong and bad law to say that simply 
because a mishap occurred the hospital and doctors were liable’.... The jury must not, 
therefore, find him negligent simply because one of the risks inherent in an operation 
actually took place, or because in a matter of opinion he made an error of judgment. 
They should find him guilty when he had fallen short of the standard of reasonable 
medical care, when he was deserving of censure.’ ” 


It is also necessary to bear in mind the following warning given to Courts by 
Goddard L. J., as he then was, in Mahon v. Obsorne™ (p. 47): 

..I would not for a moment attempt to define in vacuo the extent of a surgeon’s 
duty in an operation beyond saying that he must use reasonable care, nor can I imagine 
anything more disastrous to the community than to leave it to a jury or to a judge, 
if sitting alone, to lay down what it is proper to do in any particular case without the 
guidance of witnesses who are qualified to speak on the subject.” 


Moreover, it is a principle of civil liability, subject only to qualifications 
which have no present relevance, that a man must be considered to be res- 
ponsible for the probable consequences of his act. To demand more of him 
is too harsh a rule. In the law of negligence, the test whether the consequen- 
ces were reasonably foreseeable is a criterion alike of culpability and of com- 


& (1968) 71 Bom. L.R. 236, S.C., at p. 240. July Ist, and 2nd. 
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pensation, as held by the Privy Council in Overseas Tankship éte v. Morts 
Dock etc® 
In Lord Nathan’s Medical Nesken, 1957 edn., the following observa- 
tion of Lord President Clyde in Hunter v. Hanley? is relied upon (p. 21): 
: “The true test for establishing negligence in diagnosis or treatment on the part of 
á doctor is whether he has been proved to be guilty of such failure as no doctor of 
ordinary skill would be guilty of if acting with reasonable care’.” 
At page 22 of the Book, it is stated: 

“The medical man must therefore exercise reasonable skill and care, measured by 
the standard of what is reasonably to be expected from the ordinarily competent practi- 
tioner of his class. If he does so he will have discharged his duty and cannot be held 
answerable even if the treatment has untoward results. For the medical man is not an 
insurer; he does not warrant that his treatment will succeed or that he will perform a 
cure. Naturally he will not be liable if, by reason of some peculiarity in the frame or 
constitution of a patient which was not reasonably to be anticipated, a treatment which 
in ordinary circumstances would be sound has unforeseen results. But he will not even 
be liable for every slip or accident. 

‘The standard of care which the law requires is not insurance against accidental 
slips. It is such a degree of care as a normally skilful member of the profession may 
reasonably be expected to exercise in the actual circumstances of the case in question. 
It is not every slip or mistake which imports negligence.’ 

Thus in order to decide whether negligence is established in any particular case the 
act or omission or course of conduct complained of must be judged, not by ideal standards 
nor in the abstract, but against the background of the circumstances in which the treat- 
ment in question was given. This is not to say that the standard of skill and care re- 
quired varies with the circumstances of each case; the standard is always the same, 
namely the conduct of the ordinarily competent and careful practitioner, but the degree 
of'care required to comply with that standard is conditioned by the actual circumstances 
of the case. It is the degree of care which varies, not ‘the standard.” 

At page 104 of the Book, Lord Nathan has observed: 

“The burden of proving negligence rests upon the person who asserts it. in medi- 
cal negligence cases therefore it is for the patient to establish his claim against the medical 
man and not for the medical man to prove that he acted with sufficient care and skill. 

` It is by means of evidence of course that the patient will seek to, and indeed must, 
establish his claim; but the evidence he adduces may take several different forms. The 
most important form, ordinarily, is oral evidence, which may consist both of the sworn 
testimony of the patient himself and other persons upon matters of fact such as what 
was done and what was said upon the relevant occasions, and of the sworn testimony 
óf experts upon, matters of opinion, such as the correct mode of treatment for a specific 
. condition. But the patient is not confined to oral evidence; he may also rely upon do- 
cumentary evidence in order to establish the facts upon which he bases his claim of 
negligence.” 

At, page 107 of the Book, it is observed: 

" “Tn all cases, however, the facts proved must be sufficiently compelling to give rise 
to an inference of negligence; a mere conjecture will be insufficient. Thus if the facts 
` gre -such-that the judge or jury feel able to say ‘We are satisfied that on the balance 
of probabilities there was a breach of duty on the part of the defendant’ the plaintiff 
is entitled to succeed. If, on the other hand, the facts proved leave the judge or jury 
in the position of being able to say no more than that ‘a possible explanation is that the 
defendant failed in his duty but the materials before us do not enable us to say that 
this was a more probable cause of the mishap than any other’, then negligence has not 
been established; the case has not passed from the realm of conjecture to that of legal. 
iriference.” 

Regarding negligence in diagnosis, Lord Nathan has observed at (p. 43) : 
“* “Fhe diagnosis of ailments is normally the first matter with which the medical man 
ig concerned; and there can pe no doubt that he may find himself held liable i in an 
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action for negligence if he makes a wrong diagnosis and thereby causes injury or damage 
to his patient (as for example where the false diagnosis leads the medical man to apply 
a wrong treatment or to refrain from applying some treatment which, if it had been 
applied at once, would have averted or cured the condition complained of). It follows, 
however, from what has already been said as to the standard of care required from the 
medical man, that a mistaken diagnosis is not necessarily a negligent diagnosis. It was 
said forty years ago, and the principle still holds good, though allowance must of course 
be made in any particular case for subsequent advances in technique, that 

‘no human being is infalliable; and in the present state of science even the most 
eminent specialist may be at fault in detecting the true nature of a diseased condition. 
A practitioner can only be held liable in this respect if his diagnosis is so palpably wrong 
as to prove negligence, that is to say, if his mistake is of such a nature as to imply an 
absence of reasonable skill and care on his part, regard being had to the ordinary level 
of skill in the profession.’ ” 


Regarding attendance to the patient, the Book states at p. 41 as follows: 


“A: medical man may be guilty of negligence if he fails to attend to his patient with 
the regularity or promptitude which his patient’s condition demands; but he can only 
ke held liable civilly if his lack of attention leads to an avoidable deterioration of the 
patient’s condition. Whether the medical man has complied with his duty to be rea- 
sonably diligent in attendance can only be decided after the fullest consideration of the 
circumstances of the particular case; for it is only in the light of those circumstances 
that it is possible to measure the extent of the duty. ` He may well be guilty of negligence, 
however, if for example, as seems to have happened in a Scottish case, he goes on 
holiday without informing his locum of the existence or condition of one of his patients 
with the result that the latter’s finger remains poulticed for an excessive time, eventually 
necessitating amputation.” 


In an unreported judgment in Amelia Flounders v. Dr. Clement Perreira! 
Chagla Ag.C.J. and Bhagwati J. observed: 


“The law on the subject is really not in dispute. The plaintiff has to establish first 
that there had been a want of competent care and skill on the part of the defendant to 
such an extent as to lead to a bad result. The plaintiff has also to establish the necessary 
connection between the negligence of the defendant and the ultimate death of the 
plaintiffs son.” 


In that ease, a large number of experts were examined in regard to the treat- 
ment given by the doctor and it was held that the doctor was not negligent 
and the appeal Court confirmed the original judgment in the case by Tendol- 
kar J. dated March 5, 1947, which is also an unreported judgment but in 
which Tendolkar J. observed: 


**.. Actions for negligence in India are to be determined according to the principles 
of English Common law and those principles have been set out in an action for negli- 
gence against a medical man by Erle C, J. in Rich v. Pkerpont!) in these words: 

‘It was not enough to make the defendant liable that some medical men, of far 
greater experience or ability, might have used a greater degree of skill, nor that even 
he might possibly have used some greater degree of care. The question was whether 
there had been a want of competent care and skill to such an extent as to lead to the 
bad result...considering how much the treatment of a case depended upon its varying 
phases, which changed as quickly as the shifting hues of the heavens, it was hard for 
one medical man to come forward and condemn the treatment of a brother in the pro- 
fession, and say that he would have done this or that, when, probably, had he been in a 
position to judge the case from the first, he would have done no better.’ It is clear 
therefore that the degree of competent care and skill by which the defendant is to be 
judged is such as may be reasonably expected from an average person in his profession 
and not from any person specially gifted or qualified. The defendant in this case is a 


10 (1947) 0.C.J, Appeal No. 27 of 1947, 11 (1862) 3 F. & F. 36, s.0. 176 E.R, 16,- 
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general practitioner and is to be judged by the average standard of a general practitioner 
and not even of a consultant, much less of a surgeon, who cures diseases by operation 
and not by medical treatment. Moreover, in order to succeed, it is not sufficient for the 
plaintiff to establish the negligence of the defendant; it is necessary further to establish 
the necessary connection between such negligence and ultimate death.” 


It is also useful in this connection to refer to the decision of the Privy 
Council in Vancouver General Hospital v. MeDansiel in which the Privy 
Council had to deal with a smallpox case. The appellants were a statutory 
corporation which administered’ a hospital at Vancouver for smallpox and 
other infectious diseases. The respondent Annabelle McDaniel (an infant) 
had been a paying patient in the hospital suffering from diphtheria. About 
nine days after she had been cured and discharged, she developed smallpox. 
By the judgment appealed from, she recovered against the appellants £ 5,000 
damages for disfigurement to her caused thereby; she alleged that she had 
contracted smallpox owing to the negligence of the appellants; the respon- 
dent, her father, recovered £ 545 for medical expenses incurred by him. The 
negligence alleged was that while in the hospital she had been placed in a room 
` on the same floor as patients suffering from smallpox, and had been attended 
by nurses who also attended those patients. The appellants denied negligence, 
and pleaded that the technique adopted in the hospital for the prevention of 
infection was adopted under competent medical advice, and was in accordance 
with approved modern practice, though the appellants conceded that the in- 
fant respondent had contracted smallpox by what was described as cross- 
infection, while in the hospital and in the circumstances alleged. The Privy 
Council held (p. 172): 

“...The question was whether the respondents had discharged the onus which was 
upon them. The substantive evidence adduced by them was meagre in the extreme, and 
was consistent with evidence adduced by the appellants that in modern practice the 
system adopted was in vogue throughout Canada, also in the United States. The defence 
that the system had been adopted upon competent medical advice was not definitely 
established, but the appellants’ technique, in material particulars, was endorsed by every 
medical witness called by them. Dr. McEachern, associate director of the American 
College of Surgeons, who was responsible for an annual survey of 3464 hospitals in the 
United States and Canada, had affirmed that the appellants’ technique, of which he had 
knowledge, was in accord with the most approved hospital practice, and that it was the 
best system known to medical science to-day. He stated that the proximity of smallpox 
patients to other patients in an infectious diseases hospital was quite an accepted pro- 
cedure in the modern method of handling infectious disease. As regarded a common 
nursing staff, he described that as also accepted procedure in all modern systems.” 


In their Lordships’ opinion the appellants showed that they had acted in ac- 
cordance with general and approved practice, and accordingly were entitled 
upon the evidence to succeed, though their Lordships made it clear that they 
were offering no opinion of their own as to the relative merits of what was 
termed the unit system, in contradistinction to the isolation system, for the 
treatment of smallpox. 

Dr. H.S. Mehta in his Medical Law and Ethics in India, 1968 edn., at 
p. 209 observes: 

“The value of expert evidence is obvious in a case where negligence is alleged against 

a medical man or a medical institution. It may be remembered that the cardinal test 
for determining the question of medical negligence is: whether a reasonably competent 
medical man would have acted in more or less the same manner in which the medical 
man against whom negligence is alleged had acted. It is, therefore, natural that courts 
of law appreciate the assistance of expert medical evidence to ascertain this point.” 


It is, therefore, clear that in an action for negligence against a doctor, as 
in any other action for negligence, the plaintiff has to prove: (1) that the 
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defendant was under a duty to take a reasonable care towards the plaintiff to 
avoid the damage complained of or not to cause damage to the plaintiff by 
failure to use reasonable care; (2) that there was a breach of duty on the part 
of the defendant and (3) that the breach of duty was the real cause of the 
damage complained of and such damage was reasonably foreseeable. 

It is in the light of the above settled principles governing medical men that 
we have to decide whether defendant No. 2, in the facts and circumstances of 
the present case, was negligent. The evidence referred to above of Dr. Gup- 
chup and Dr. Grant and the conditions of employment of defendant No. 2 are 
most relevant in this connection. The learned Civil Judge disbelieved the 
uncorroborated allegations made by the plaintiff and her son Shankar that 
the deceased Gopal was treated by defendant No. 2 as a V.D. patient. The 
case papers are before the Court. Dr. Grant is one of the renowned doctors 
in Poona, who has been running a busy Nursing Home and who is an Hon- 
orary to .B.J. Medical College and Sassoon Hospital. Even he could not 
arrive at a clinical finding with regard to the disease from which Gopal was 
suffering without a detailed pathological test of Gopal. The learned Civil 
Judge appears to have come to the conclusion that Dr. Shaikh Suleman was ` 
negligent, because he did not take proper care to examine Gopal or to find out 
the real cause of the ailment or to give proper treatment, on the basis of the 
ease paper of Gopal, which is at exh. 81, and the note book maintained by defen- 
dant No. 2, which is at exh. 87, without due regard to the above principles go- 
verning the law of negligence and the proof of such negligence. 

In the plaint, the mother of the deceased, who is the plaintiff and who did 
not have any personal knowledge, in effect submitted that defendant No. 2 
treated Gopal with gross negligence and carelessness, inasmuch as he failed 
to diagnose the disease of Gopal as smallpox and went on to treat him as if 
he was suffering from V. D. Shankar, the brother of the deceased, who gave 
evidence, also supported this allegation, although he appears to have had no 
personal knowledge in regard to what happened between defendant No. 2 and 
the deceased Gopal till December 25, 1961. It is not in dispute that the de- 
ceased Gopal was unmarried and was staying separately from Shankar. The 
deceased was staying in his own room in Hast Street in Poona Cantonment. 
Shankar was residing in the compound of the bungalow occupied by the Gene- 
ral Manager of defendant No. 1 company, as he was working as the driver 
of the General Manager’s car from 1956 till September 18, 1968, when he was 
dismissed. Defendant No. 2, Dr. Shaikh Suleman, at the material time, was 
practising as a general medical practitioner in Poona. He had practice for 
about thirty-two years and he had passed the L.C.P.S. examination. He was 
also employed as a medical officer with defendant No. 1 company and was treat- 
ing and advising the employees of defendant No. 1 company under the medical 
scheme which the company had adopted for the benefit of its employees. 

According to Dr. Shaikh Suleman, the deceased approached him for tho 
first time on December 12, 1961 with a complaint for digestive trouble. He 
gave him medicine and a pill on that day. Thereafter, Gopal went on Decem- 
ber 20, 1961 to him complaining that he had fever, cold and headache. He 
treated him for the symptoms he gave by giving medicine and a pill. He also 
gave him a medical certificate to enable him to get leave for a day or two. 
Gopal went to him also on December 21, 1961, but he did not go to him on 
December 22, 23 and 24, 1961. What happened on the most important date, 
so far as he was concerned, namely, December 25, 1961, is described by him 
as under: 

“On 25th December 1961 he was brought to me by his elder brother Shankar at about 
11.30 a.m., in a riksha. He gave me history to the effect that Gopal had got constipation 
for four days and fever. I examined him and found that he had 104 dg. temperature 
and constipation. I put him in the room and gave him a surmige glycerine. After 
about an hour, I wrote down the prescription, and gave him that injection of dicrysticin. 
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Before injecting him I gave him a test dose, waited for 20 minutes and found that there 
was no reaction of allergy and then only I gave him full dose. Then I wrote down 
the prescription and asked Shankar to purchase the medicine of Subamycin from the 
chemist. He said to me that he had no money to purchase the medicine, I should 
purchase it for him and that he would pay the cost afterwards. Accordingly I sent for 
purchasing those capsules and instructed Shankar to give one capsule every four hours. 
Gopal was kept there only at the request of his brother and I left for my office. I 
returned to the clinic at about 6 p.m. and examined him. His brother came to me 
at about 6.45 p.m. when I examined Gopal and found red pigmentation on his body. So 
I told Gopal that I would like to have pathological test about the cause of the red 
pigmentation. I also told them I would like to consult Dr. Grant about the same and 
Shankar said then I should do so. Then I instructed Dr. Grant after giving him the 
full history of the case and the treatment given by me. Dr. Grant told me that investi- 
gation will have to be made in that case and so I should take Gopal either to his 
Nursing Home or to the Sassoon Hospital. I came to my clinice and told Shankar as 
well as Gopal what Dr. Grant said to me. Both of them told me that as defendant 
No. 1 used to pay Rs. 75/- for the patient Gopal should be taken to the Nursing Home 
of Dr. Grant and not to the Sassoon Hospital. Then he was admitted to Dr. Grants 
Nursing Home on the 26th December with my letter.” 


What Dr. Shaikh Suleman stated is fully supported by the case paper and 
the note book produced by him at exhs. 81 and 87. 

The plaintiff has led no expert evidence of any doctor to show that any- 
thing that Dr. Shaikh Suleman did till this time amounted to the breach of 
any duty which he owed as a doctor to his patient Gopal. We do not ‘think 
that the duty cast on the company’s doctor in respect to the company’s em- 
ployees is any higher or lower than the duty of an average doctor towards his 
patient. There is nothing in the case papers or in the evidence of Dr. Shaikh 
Suleman to show that he treated Gopal as a V. D. patient. No question was 
asked even to Dr. Gupchup, who was the plaintiff’s witness as to whether any 
treatment given by Dr. Shaikh Suleman would have led to deterioration of the 
condition of Gopal, or had anything to do with the subsequent diagnosis of the 
disease as smallpox. There is some dispute as to whether Gopal had visited. 
Dr. Shaikh Suleman on December 22, 23 and 24, 1961 and as to. whether 
Shankar was right when he said that Gopal had gone to the doctor on Decem- 
ber 22, 1961 or December 23. 1961. December 24 was a Sunday and it is com- 
mon ground that Gopal had not gone to the doctor on that day. The case 
papers do not support the statement of Shankar. We do not find any reason to 
disbelieve Dr. Shaikh Suleman when he said that Gopal had not come to him 
on December 22, December 23 and December 24, 1961. 

There is also a dispute as to whether Shankar was attending Gopal and as 
to whether Dr. Shaikh Suleman told him that Gopal was suffering from syp- 
hilis as stated by Shankar. Here again, we are not inclined to believe Shan- 
kar’s evidence with regard to the oral discussion which he had with Dr. Shaikh 
Suleman having regard to the treatment which Dr. Shaikh Suleman gave to 
Gopal, as shown by the case papers and his subsequent conduct in taking him 
to Dr. Grant’s Nursing Home, where he was treated from December 26, 1961 
to December 29, 1961 by Dr. Grant after pathological test for bacteraemia. 
We do not find anything negligent on the part of Dr. Shaikh Suleman in ad- 
vising his hospitalisation. According to Dr. Shaikh Suleman, Shankar sug- 
gested that the deceased should be taken to Dr. Grant, assuring that he 
would meet the expenses. According to Dr. Shaikh Suleman, it was he who 
suggested that the deceased should be taken to Dr. Grant’s Nursing Home. 
Here again, we do not see anv reason to disbelieve Dr. Shaikh Suleman and, 
in any event, we do not see how by advising Shankar to take Gopal to Dr. 
Grani, Dr. Sbaikh Suleman can be held to be negligent. l 

It is common ground that Gopal was removed from Dr. Grant's Nursihg 
Hoime to the knowledge of Dr. Shaikh Suleman, but it seems that Shankat: 
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took him to Sassoon Hospital, where he was asked to go to Nayadu’s Infec- 
tious Diseases Hospital, as someone there suspected that the deceased was 
suffering from an infectious disease, and accordingly Gopal was taken to 
Nayadu’s Infectious Diseases Hospital on December 29, 1961, where he was 
treated till evening and he was removed form there to the Cantonment Gene- 
ral Hospital, as Shankar and Gopal were told that Gopal was suffering from 
smallpox and that Nayadu’s Infectious Diseases Hospital did not treat small- 
pox cases: coming from Cantonment area. It is also undisputed that from 
December 29, 7.30 p.m., till the death of Gopal, Gopal was treated as a small- 
pox patient in the Cantonment General Hospital for haemorrhage smallpox. 
Gopal died due to haemorrhage smallpox. | 

There is nothing to show that Shankar or anyone else informed Dr. Shaikh 
Suleman as to where Gopal was being treated after he was removed from 
Dr. Grant’s Nursing Home. We do not think that even a company doctor can 
be held responsible to a patient if he and his relatives do not care to contact him 
for advice. It must be, therefore, held that Dr. Shaikh Suleman was not res- 
ponsible as to what happened to Gopal after he was removed from Dr. Grant’s 
Nursing Home.- It is also impossible to hold that Dr. Shaikh Suleman could 
be responsible for anything that happened to the deceased while he was under 
the treatment of: Dr. Grant in his Nursing Home from December 26 to Decem- 
ber 29, 1961, when he was discharged. In fact, Dr. Grant has categorically 
stated that he did not allow any outside doctor to see even the case papers of 
the patient or to interfere with his treatment. 
- We thus find no evidence whatsoever to show that from December 12, 1961, 
when Gopal saw Dr. Shaikh Suleman, according to Dr. Shaikh Suleman, till 
Gopal’s death, anything has been established against Dr. Shaikh Suleman 
which can be said to be unreasonable or incompetent conduct on his part in 
the diagnosis and treatment and care of Gopal. The very fact that Dr. 
Grant, who is an M.D.F.C.P.S. with twenty years experience and an Honorary 
to Sassoon Hospital and B.J. Medical College as the Honorary Physician and 
Cardiologist since 1947, was not able to diagnose the disease of Gopal as 
smallpox, shows that Dr. Shaikh Suleman, who is a general practitioner and 
a company doctor, cannot be blamed for the error, if any, in his diagnosis of 
the disease of Gopal. 
. Moreover, the plaintiff has not led any expert evidence to show that on or 
before December 25, 1961, any doctor of ordinary skill and competence could 
have diagnosed the disease of Gopal as smallpox or treated him for smallpox. 
On the contrary, the evidence given: by Dr. Gupchup, on the basis of the re- 
cord relating to Gopal, shows that the type of smallpox which unfortunately 
killed Gopal was haemorrhage smallpox which, according to Dr. Gupchup, 
who had experience for some years of the infectious diseases, is fatal. He 
even admitted that any treatment that was given in respect of such smallpox 
patients did not improve the patients. He also admitted that he had not 
applied any pathological test for confirming his diagnosis, because the patho- 
logical test’ was not within easy reach for him. He agreed with the view ex- 
pressed in Dickson on Smallpox, 1962 edition, that in some patients the ful- 
minating or haemorrhage smallpox was so overwhelming that it may occur 
within 24 to 36 hours with no outward manifestations at all and that appear- 
anees are very indefinite with no findings on which to base a certain diagnosis. 
There was admittedly no epidemic of smallpox in December 1961 in Poona. 
It is, therefore, quite possible that neither Dr. Shaikh Suleman nor Dr. Grant 
could suspect that Gopal, who had already some previous vaccinations, could 
be suffering from smallpox because Gopal was in fact not suffering from small- 
pox. --It may bė that‘the fulminating smallpox suddenly appeared on Decem- 
ber’ 29,°1961 after the discharge of Gopal from Dr. Grant’s Nursing Home. 
In any event, it can never be said that any defect or any error in the treatment 
or diagnosis of Dr. Shaikh Suleman had led to any deterioration of the health 
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of Gopal or to the appearance of'the fulminating smallpox which killed him, 
We do not think that, in the absence of some expert evidence to show that there 
was something wrong in the treatment given by Dr. Shaikh Suleman on Decem- 
ber 25, 1961 and earlier, it is open to the Court to hold that he was guilty of 
negligence in examining, diagnosing or treating Gopal as long as Gopal was 
under his care. The plaintiff has also not proved by any evidence on record 
that ihe death of Gopal was caused by anything that was done or omitted to 
be done by Dr. Shaikh Suleman. In the absence of such proof, even assuming 


~ that there was some negligence, the plaintiff cannot succeed. 


[The rest of the judgment is not material to this report.] 
Appeal allowed. 





CRIMINAL APPELLATE. 


Before Mr. Justice Vimadalal. 
BALIRAM FERU PAUL v. THE STATE.* 

Prevention of Food Adulteration Rules, 1955, Rules 7, 18—Prevention of Food Adultera- 
i tion Act (XXXVII of 1954), Secs. 10 (7), 7—Compliance with RR. 7 and 18 not proved 
by prosecution—Effect of—Compliance with s. 10(7) where not proved by prosecu- 
tion—Effect of—Criminal Procedure Code (V of 1898), s. 428-—-Whether s. 428 can 
be used for filling in gaps in prosecution evidence. 

The provisions of Rules 7 and 18 of the Prevention of Food Adulteration Rules, 
1955 are mandatory. Where the prosecution does not prove compliance with the 
provisions of those rules by leading necessary evidence, it will deprive the report 
of the Public Analyst of its evidentiary value and will make it impossible for the 
Court to base a conviction solely upon such report. 

Mary Lazrado v. The State,! relied on. 

A fortiori, the same conclusion will follow where compliance with the require- 
ments of s. 10(7) of the Prevention of Food Adulteration Act, 1954 is not proved. 

Section 428 of the Code of Criminal Procedure, 1898, cannot be used for the pur- 
pose of filling in gaps in prosecution evidence. The discretion conferred by the sec- 
tion cannot be exercised against the accused and in favour of the prosecution save 
in exceptional cases where the merits are clearly against the accused. 

Quaere: Whether the language of s. 7 of the Prevention of Food Adulteration Act, 
1954 viz., “no person shall himself or by any person...sell...any adulterated food”, 
can make a servant liable. 


Tum facts are stated in the judgment. ` 


J.C. Rajani, for the appellant (original accused No. 2). 
R.S. Bhosle, Hon. Assistant Government Pleader, for the State. 


VIMADALAL J. This is an appeal by original accused No. 2 against his con- 
viction under s. 16(/) read with s. 7(/) of the Prevention of Food Adultera- 
tion Act, 1954, and the sentence of two months’ rigorous imprisonment and a 
fine of Rs. 750 passed against him by the Presidency Magistrate, 24th Court, 
Borivli, Bombay. 

The facts of the case are that one Amdekar, who is a Food Inspector under 
the Act, visited a milk-shop at Malad in which the appellant was present, and 
after disclosing his identity, and his intention to purchase milk for analysis, 
purchased from the accused a certain quantity of milk, stirred the milk, took 
out á sample, and then divided it into three equal parts, and packed, labelled 
and sealed the bottles. It is the case of the prosecution that a panch named 
Yusuf Mahomed was present throughout this process, and that one sample 
bottle was sent to the Public Analyst on the same day, and the report of that 
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Analyst was that it contained extraneous water 15.5 per cent., and fat defi- 
ciency 16.2 per cent. The present appellant, as well as the original accused 
No. 1 who has been absconding, were thereupon prosecuted. It may be men- 
tioned that it is not disputed that the present appellant was the servant of the 
original accused No. 1 who owned the said milk-shop. 

The learned advocate for the appellant has raised three contentions before 
me for the purpose of assailing the judgment of the trial Magistrate. They 
are: (1) that the Act requires that a sample should be drawn in the presence 
of a panch, and it is the case of the prosecution itself that a panch named 
Yusuf Mahomed was actually present at the time when samples were drawn 
in this case, but the said panch has not been examined as a witness in the 
trial Court; (2) that the Rules framed under the Act require that a specimen 
impression of the seal with which the samples have been sealed must be sent 
to the Public Analyst separately, and it is the duty of the Public Analyst on 
receipt of a package containing a sample for analysis from the Food Inspec- 
tor to compare the seal on the container and the outer cover with the specimen 
impression of the seal received separately, and note the condition of the seals 
thereon. It is the prosecution case that the sample was sent to the Public 
Analyst by the Food Inspector by personal delivery with a, peon, but that 
peon has not been examined as a witness in the trial Court; and (3) that, 
under s. 7 of the Act, it is only the owner who sells adultered food, either 
himself or through a servant, who can be prosecuted, and not the servant. 

In my opinion, there is considerable force in the first two of the conten- 
tions which Mr. Rajani has advanced on behalf of the appellant in this case. 
In regard to the first of those contentions, Mr. Rajani has drawn my attention 
to the provisions of s. 10(7) of the Act which require that where a Food Ins- 
pector takes any action by way of taking of samples under the Act, he must 
call one or more persons to be present at the time when such action is taken, 
and take their signatures. In regard to the second contention, he has drawn 
my attention to Rules 7 and 18 of the Rules framed under the Act which 
require that a specimen impression of the seal used on the sample must be 
sent to the Public Analyst separately by the Food Inspector, and that the 
Public Analyst is then required to compare the seal on the sample with the 
specimen impression of the seal received separately, and note the condition of 
the seals thereon. Mr. Rajani has, in support of the said contention, relied 
upon a decision of the Mysore High Court in the case of Mary Lagrado v. The 
State! in which it has been held that the provisions of Rules 7 and 18 of the 
Prevention of Food Adulteration Rules, 1955, are mandatory, and non-com- 
plianece affects the evidentiary value of the report of the Public Analyst, and 
a conviction based solely upon it cannot be sustained. In a carefully consi- 
dered judgment, the learned Judge of the Mysore High Court has, in the said 
case, stated (para. 12) that to raise a presumption under s. 114 of the Evi- 
dence Act, both in favour of the Food Inspector and the Public Analyst in this 
matter, is to render the Rules superfluous and meaningless. I agree with the 
view taken by him in the said decision. The position in the present case, no 
doubt, is not one of non-compliance with those Rules, but the position is that 
compliance with those Rules has not been proved by the prosecution by lead- 
ing the necessary evidence. In my opinion, however, the effect of the prose- 
cution not doing so is precisely the same, in so far as it deprives the report 
of the Public Analyst of its evidentiary value, and makes it impossible for the 
Court to base a conviction solely upon it, as has been done by the trial Magist- 
rate in the present case. The same conclusion follows, a fortiori, from failure 
to prove compliance with the requirements of s. 10(7) of the Act itself in 
regard to Mr. Rajani’s first contention. It was urged by Mr. Bhosle on behalf 
of the State that I should, in that view of the matter, send the case back to 
the Magistrate to take the additional evidence that should have been taken 
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by him, acting under my powers under s. 428 of the Code of Criminal Proce- 
dure. In my opinion, however, s. 428 cannot be used for the purpose of 
filling in gaps in -the prosecution evidence, and the discretion which s. 428 
confers upon the Court cannot be exercised against an accused and in favour 
of the prosecution, save in exceptional cases, and where the merits are clearly 
against the accused.‘ There is no reason why the evidence in question should 
not have been taken in the present case, and, under those circumstances, IJ see 
no reason why I should exercise my powers under s. 428 for the purpose of 
filling in the gaps in the prosecution case. In the view which I have taken 
in regard to the first two of the three points urged by Mr. Rajani on behalf 
of the appellant, I must hold that the prosecution has failed to prove the 
case against the accused, in so far as it has failed to prove that the sample 
was properly drawn by the Food Inspector on November 3, 1965, and that 
the sample analysed by the Public Analyst was the very sample which was 
taken by the Food Inspector in the shop in which the appellant was found 
on that day. In that view of the matter, it is not necessary for me to decide 
the third point on which Mr. Rajani has relied which raises an interesting 
question as to the interpretation of the provisions of s. 7 of the Prevention of 
Food Adulteration Act, 1954, namely, whether the plain language of the Act 
viz. ‘‘no person shall himself or by any person...sell...any adultered 
food,” would also make a servant liable, or whether the sale by a person him- 
self or through a servant, referred to in that section, must be a sale by the 
owner of the article of food in question, and would not make a mere servant 
liable thereunder, since it is not the servant who could be said to be selling 
the same. 


In the result, the appeal of the original accused No. 2 is allowed, and his 
conviction and sentence set aside. I direct that the bail bonds be cancelled, 
and the fixie, if paid, be refunded. 

Apped allowed. 


ORIGINAL CIVIL. 


Before the Hon'ble Mr. R. M. Kantawala, Chief Justice, and Mr. Justice Tulzapurkar. 


NATIONAL TEXTILE CORPORATION 
v: 
THE STATE OF MAHARASHTRA”. 


Sick Textile Undertakings (Nationalisation) Act (LVII of 1974), Secs. 3, 4, 5, 8—Land 
Acquisition Act (I of 1894), Secs. 4, 6—~Notices issued under ss. 4 and 6 of Act I of 
1894, for acquisition of land belonging to Company—Under Act LVII of 1974, under- 
taking of such company vested absolutely in Central Government as sick textile 
undertaking—Immediately thereafter it vested in National Textile Corporation—Whe- 
ther on such vesting free from all encumbrances two notifications cease to operate— 
“All other encumbrances” in s. 4(2), connotation of. 


The Hability of being compulsorily acqured that gets attached to the land by 
‘reason of issuance of notifications under ss. 4 and 6 of the Land Acquisition Act, 
1894, does not amount to an encumbrance falling within the phrase “any other 
encumbrances” in s. 4(2) of the Sick Textile Undertakings (Nationalisation) Act, 
1974. The notifications so issued, therefore, do not cease to operate or ‘cease to be 
effective qua the land in question on the coming into operation of the Sick Textile 
Undertakings (Nationalisation) Act, 1974. 

_ Lallubhai v. Mohanlal! referred to. 
- The general words “all other encumbrances” occurring in the first part of sub-s. (2) 
of s. 4 of the Sick Textile Undertakings (Nationalisation) Act, 1974 should be 
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construed ejusdem. generis and so construed the phrase will include only such en- 
cumbrances that partake of the nature of the types of encumbrances specified earlier. 
The question whether a particular burden or a liability which attaches to the 
property will amount to an encumbrance thereon or not will depend upon the facts 
and circumstances of each case. Every burden or liability that runs with the land 

- will not be an encumbrance. 


Tse facts appear in the judgment. 


R.L. Dalal, with D.M. Shambhu, for the appellant. 
M.S. Sanghvi, for respondents Nos. 1 and 2, 
C.J. Shah, for respondent No. 3. 


TULZAPURKAR J. This appeal has been peta by National Textile Cor- 
poration (a Company incorporated under the Companies Act, 1956 which has 
been allowed to be substituted in place of the original appellant who was the 
Ahmedabad Jupiter Spg. Wvg. & Mfg. Co., Ltd.) against the judgment and 
order passed by Vimadalal J. on August il, 1969 whereby the learned Judge 
dismissed the writ petition filed by the original appellant being Misc. Petition 
No. 320 of 1964 with costs. 


The few facts giving rise to the filing of Mise. Petition No. 320 of 1964 may 
be stated: The original appellant-petitioner, the Ahmedabad Jupited SPg. 
Wve. & Mfg. Co., Ltd., owned the land in question as a part of the Mill premises 
situate at Parel, Bombay. By a notification dated June 19, 1961 issued under 
s. 4 of the Land Acquisition Act the State Government notified that the said 
land admeasuring 5,900 sq. yds. was likely to be needed for public purpose viz. 
for a Municipal School and Play Ground and it was notified that if the Govern- 
ment was satisfed that the said land wus needed for the aforesaid purpose, the 
final notification to that effect under s. 6 of the Land Acquisition Act would be 
published in due course and the Deputy Collector of Bombay was appointed 
as an Officer to perform the functions of the Collector under s. 5A of the said 
Act in respect of the said land. Objections were invited and the original peti- 
tioner-Company lodged its objections and after a hearing was given a report 
was submitted by the Deputy Collector to the State Government and on a con- 
sideration of the report and after being satisfied that the said land was needed 
to be acquired at the public expense of the Bombay Municipal Corporation for 
the public purpose mentioned above the State Government issued a notification 
under s. 6 of the Act on May 29, 1964 and the Special Land Acquistiion Offieer 
(7), Bombay was appointed under s. 3(c) of the said Act to perform the functions 
of a Collector for all proceedings thereafter to be taken in respect of the 
said land. The schedule to the notification gave particulars of the land in 
respect whereof the same was issued and also stated the public purpose for 
which the said land was being acquired viz. for ‘Municipal School and Play 
Ground’. Notice under s. 9 of the Act was issued on June 27, 1964 and ser- 
ved upon the original petitioner-Company. On August 22, 1964 the original 
petitioner-Company filed Mise. Petition No. 320 of 1964 challenging the said 
acquisition. The acquisition was challenged on two grounds: (1) that the 
procedure of direct negotiation under s. 90 of the Bombay Municipal Corpo- 
ration Act had not been followed in the case and, therefore, the action taken 
under s. 91 of that Act was bad; and (2) that the impugned notification had 
been issued mala fide inasmuch as the area which was sought to be acquired 
was far in excess and beyond the reasonable requirements of a Municipal 
School and play ground. The learned Judge negatived both the grounds 
on which the acquisition was sought to be challenged before him. Relying 
upon an unreported judgment delivered on August 11, 1967 in Misc. Petition 
No. 463 of 1964 as well as another unreported judgment delivered in Misc. 
Petition No. 132 of 1965 he took the view that negotiations for acquisition of 
land by private agreement were not a condition precedent to the exercise of 
powers conferred upon the State Government under s. 4 of the Land Acquisi- 
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tion Act. It may be stated that this view taken by the learned single Judges in 
these aforesaid two Miscellaneous Petitions has been upheld by the Supreme 
Court in the case of Ambalal v. Ahmedabad Municipality. On the other 
question as to whether the area which was sought to be acquired was far in 
excess of reasonable needs of a Municipal school and play ground, he took the 
view again relying upon the two Supreme Courts judgments—one in the case 
of Somawants v. State of Punjab? and the other in the case of Raja Anand v. 
State of U. P3—that unless the petitioner-Company was in a position to point 
out that this acquisition, which it said was far in excess of the real need, was 
being done under colourable exercise of power or was mala fide, the petitioner- 
Company could not succeed in their challenge to the impugned notification. He 
further took the view that the question whether the land that was sought to 
be required was really needed or not or was far in excess of the real need or 
not was the matter which the Government had to decide before issuing the noti- 
fication under s. 6 of the Act and that therefore unless it was shown that the 
area which was sought to be acquired was so excessive as to lead the Court to 
come to a conclusion that the proposed acquisition constituted a colourable 
exercise of power or was mala fide, the petitioner-Company could not succeed 
before him and on the facts of the case he further took the view that the peti- 
tioner-Company had failed to establish that the area sought to be acquired was 
so much far in excess of the real need as to constitute the purported acquisition 
mala fide. An application was made on behalf of the petitioner-Company be- 
fore the learned Judge at a subsequent stage of hearing for permission to lead 
oral evidence to establish their contention that the area sought to be acquired 
was far in excess of the real need of the Corporation for a Municipal school 
and play ground. Since the application was made at a late stage the learned 
Judge rejected that application. On the materials that were placed before 
him he took the view that the petitioner-Company had failed to establish its 
ease. He, therefore, dismissed the petition with costs. It is this order passed 
by the learned Judge that is challenged in the present appeal before us. 

It appears that since the textile undertaking of the original petitioner-Com- 
pany had become a sick textile undertaking, on October 8, 1971 the manage- 
ment thereof had been taken over by the Central Government under the Indus- 
tries (Development and Regulation) Act, 1951. On September 21, 1974 an 
Ordinance called the Sick Textile Undertakings (Nationalisation) Ordinance, 
1974 was promulgated whereunder with effect from the appointed day i.e. 
April 1, 1974 the sick téxtile undertaking of the petitioner-Company became 
vested in the Central Government and immediately it further stood trans- 
ferred to and vested in the National Textile Corporation. On December 21, 
1974 the Ordinance was replaced by an enactment called the Sick Textile Under- 
takings (Nationalisation ) Act, 1974 and under sub-s. (2) of s. 1 of the said 
Act the provisions of ss. 32 and 33 of the said Act came into force at once, 
that is to say, on the date when the enactment was brought on the statute 
book and the remaining provisions of the Act were declared to have come into 
foree on April 1, 1974 and the Ordinance was repealed. In view of s. 3 of 
the said Act the National Textile Corporation made an application to us for 
being substituted in place of the original appellant in this appeal and the Cor- 
poration also sought permission to amend the petition by incorporating certain 
additional grounds on which it wanted to challenge the purported acquisition. 
That application was granted and that is how the National Textile Corpora- 
tion appears as the appellant before us in the appeal. 

Mr. Dalal appearing for the appellant-Corporation has raised two conten- 
tions with a view to challenge the purported acquisition. In the first place, 
he has contended that under ss. 3 and 4 of the Sick Textile Undertakings 
pipers Act, 1974, being Act No. LVII of 1974 on and from the 


1 Apes S.C. 1228, 3 [1967] A.LR. S.C. 1081. 
a tees ALR. S.C. 161. 


1975.] NATIONAL TEXTILE CORP, V. STATE (0.C.I.)—Tulaapurkar J. 355 


appointed day viz. April 1, 1974 the sick textile undertaking of the original 
petitioner-Company, which has been included in the list of sick textile under- 
takings in the First Schedule, has stood transferred to and vested absolutely 
in the Central Government and immediately thereupon the same has further 
stood transferred to and vested in the National Textile Corporation free from all 
encumbrances and since the two notifications issued under ss. 4 and 6 of the 
Land Acquisition Act under which the appellant’s landed property is sought 
to be acquired amount to an encumbrance, the two notifications have ceased to 
operate or be effective qua the land in question and as such the purported 
acquisition deserves to be quashed or set aside. Secondly, he contended that 
the learned Judge was in crror in not granting permission to the original peti- 
tioner-Company to lead oral evidence in support of its plea that the purport- 
ed acquisition was by way of colourable exercise of power vested in the Govern- 
ment or mala fide, inasmuch as, the area sought to be acquired was far in ex- 
cess of the real need of the Municipal Corporation for a Municipal school and 
play ground. We shall consider these contentions of Mr. Dalal presently. 

In order to appreciate the contention that was urged by Mr. Dalal on the, 
basis of the provisions contained in Act No. LVII of 1974 it will be necessary 
to set out the relevant provisions of ss. 3 and 4 of the Act.: 

“3. (1) On the appointed day, every sick textile undertaking and the right, title 
and interest of the owner in relation to every such sick textile undertaking shall stand 
transferred to, and shall vest absolutely in, the Central Government. 

(2) Every sick textile undertaking which stands vested in the Central Government 
by virtue of sub-section (1) shall, immediately after it has so vested, stand transferred 
to, and vested in, the National Textile Corporation. 

4. (1) The sick textile undertaking referred to in section 3 shall be deemed to m- 
clude all assets, rights, lease-holds, powers, authorities and privileges and all property, 
movable and immovable, including lands, buildings, workshops, stores, instruments. 
machinery and equipment, cash balances, cash on hand, reserve funds, investments and 
book debts and all other rights and interests in, or arising out of, such property as were 
immediately before the appointed day in the ownership, possession, power or control of 
the owner of the sick textile undertaking, whether within or outside India, and all books 
of account, registers and all other documents of whatever nature relating thereto and shall 
also be deemed to include the liabilities and obligations specified in sub-section (2) of 
section 5. 

(2) All property as aforesaid which have vested in the Central Government under 
sub-section (1) of section 3 shall, by force of such vesting, be freed and discharged from 
any trust, obligation, mortgage, charge, lien and all other incumbrances affecting it, and 
any attachment, injunction or decree or order of any court restricting the use of such pro- 
perty in any manner shall be deemed to have been withdrawn.” 


Mr. Dalal has invited our attention to the provision of s. 5(/) of the said Act 
where it has been enacted that every liability, other than the liability specified 
in sub-s. (2) thereof, of the owner of a sick textile undertaking, in respect 
of any period prior to the appointed day, has been declared to be the liability 
of such owner and that the same shall be enforceable against him and not 
against ‘the Central Government or the National Textile Corporation, while 
under sub-s. (2) of s. 5 it has been provided that the liabilities specified there- 
in alone in respect of sick textile undertaking shall be that of the National 
Textile Corporation. He also pointed out that under s. 8 of the said Act it has 
been provided that the owner of every sick textile undertaking shall be given 
by the Central Government, in cash and in the manner specified in Chapter VI, 
for the transfer to, and vesting in it, under sub-s, (7) of s. 3 of such sick textile 
undertaking and the right, title and interest of the owner in relation to such 
sick textile undertaking, an amount specified in the First: Schedule and fur- 
ther under sub-s. (4) of s. 4 of the said Act it has been provided that every 
mortgage of any property which hes vested under the said Act in the Central 
Government and every person holding any charge, lien or other interest in 
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or in relation to any such property shall be required to give, within such time, 
and in such manner as may be prescribed, an intimation to the Commissioner 
of such mortvrge, charge, lien or other interest and the mortgagee or any 
other person holding such charge, lien or other interest in or in relation to 
any such property has been declared to be entitled to claim in accordance with 
his-rights and interests, payment of the mortgage money or other dues, in 
whole or in part, out of the amount specified in relation to such property in 
the First Schedule and that no such mortgage, charge, lien or other interest 
shall be enforceable against any property which has vested in the Central 
Government. Thus the aforesaid provisions undoubtedly show that the owner 
of a sick textile undertaking, which is vested in the Central Government under 
the said Act, as well as any other person who may have any monetary claim 
by way of mortgage, charge, lien or other interest In any manner whatsoever 
will have to look to the amount specified in the First Schedule as being the 
only fund out of which he has to satisfy his claim and that such claim shall 
not be enforceable against the Central Government or the National Textile 
Corporation or the property so vested in the Central Government or the 
National Textile Corporation. 

It is true that under s. 3, read with s. 4(/) of the said Act on and from the 
appointed day the concerned sick textile undertakings together with 
all assets, property, moveable and immoveable, ete. and all rights title 
and interest of the owner in relation thereto vest absolutely in the 
Central Government and immediately upon such vesting the same also 
vest in the National Textile Corporation. It is also true that under sub-s. (2) 
of s. 4 of the said Act all such property vests in the Central Government freed 
and discharged from all encumbrances affecting it. But the question that 
arises for our consideration is whether the two notifications that were issued 
under ss. 4 and 6 of the Land Acquisition Act in this case in relation to the 
land belonging to the original petitioner-Company amount to ‘‘eneumbrance”’ 
within the meaning of s. 4(2), for, unless the said two notifications amount to ' 
such an encumbrance within the meaning of s. 4(2) the land in question can- 
not be said to have vested in the Central Government freed from the lability 
of being acquired under the Land Acquisition Act. Mr. Dalal for the appel- 
lant has strongly relied upon the expression ‘‘shall vest absolutely in”? occur- 
ring in s. 8(/) of the said Act and has further relied upon sub-s. (2) of s. 4 
for the purpose of contending that the land has so vested in the Central Go- 
vernment freed from liability of being acquired under the provisions of the 
Land Acquisition Act. There is no doubt that the expression ‘‘shall vest 
absolutely in’’ has been used in sub-s. (Z) of s. 3. But that by itself will not 
show that the land in question has vested in the Central Government free from 
liability of being acquired under the provisions of the Land Acquisition Act. 
In other words, it is essential that the notifications in question must amount 
to or fall within the phrase ‘‘all other encumbrances’’ occurring in sub-s. (2) 
of s. 4 and unless the notifications do fall within the purview of that expres- 
sion occurring in sub-s. (2) of s. 4 the contention of Mr. Dalal cannot obvious- 
ly be accepted. In other words, the real question that falls for determination 
in this ease is: What is the exact connotation of the phrase ‘‘all other en- 
cumbrances’’ occurring in sub-s. (2) of s. 4f 

Mr. Dalal pointed out that in Wharton’s Law Lexicon the expression ‘‘Ein- 
cumbrance’’ is explained as meaning “ʻA claim, lien or liability attached to 
property’’. He has also relied upon the dictionary meaning of the expression 
‘‘Encumbrance”’ as given in Murray’s Oxford Dictionary which is to the 
effect: ‘‘A burden on property; a claim, lien, liability attached to property as 
a mortgage, a registered judgment ete.” Reliance was also placed upon the 
meaning of the expression ‘‘Encumbrance’’ given in Law Lexicon by Iyer to 
the effect: ‘‘Hneumbrance’’ means ‘‘a burdensome and troublesome load; a 
burden, obstruction and impediment; anything that impedes motion or action, 
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or renders it difficult or laborious; clog; hindrance; anything that impairs the 
use or transfer of property...’’ He contended that the two notifications in 
question constituted a burden or impediment on the appellant’s property, 
diminished the value of the said property and subjected the same to a liability 
of being acquired under the provisions of the Land Acquisition Act. He also 
pointed out that by reason of the notifications the appellant’s right to use or 
transfer the said land could be said to have been impaired and therefore the 
notifications in question constituted an ‘‘encumbrance’’ on the said land and 
therefore under s. 4(2) of the said Act the-said land must be held to have 
vested in the Central Government and thereafter in the appellant-Corporation 
freed from the effect of the said notifications and as such the purported acqui- 
sition must be quashed. 

There is no doubt that by reason of the two notifications issued under the 
Land Acquisition Act, particularly the second notification under s. 6 a decla- 
ration is finally made that the land is needed for the public purpose mentioned 
therein and the issuance of such notifications undoubtedly has so far as is 
material a three-fold effect: (a) the price of the land is frozen as at the date 
of such notification; (b) any outlay or improvements on or disposal of the 
land acquired, commenced, made or effected without the sanction of the Col- 
lector after the publication of s. 4 notification will not, under s. 24, be taken 
into account while determining the compensation payable for such acquisition; 
and (c) title of the owner to the land is rendered unmarketable and cannot 
be forced upon an unwilling purchaser. In other words, the issuance of these 
notifications casts a cloud on the owner’s title so far as future transfers are 
concerned and to a limited extent affects his use and enjoyment of the land. 
But the question still remains as to whether by reason of issuance of such noti- 
fications under ss. 4 and 6 of the Land Acquisition Act any encumbrance is 
ereated over the land within the meaning of that expression as used in s. 4(2) 
of Act No. LVII of 1974. Relying on a Division Bench decision of this 
Court in Lallubhat v. Mohanlal* Mr. Dalal urged that this Court has clearly 
taken the view that issuance of such notifications has the effect of rendering the 
owner’s title unmarketable so much so that the prospective purchaser under a 
contract for sale is entitled to repudiate the contract and this is so because the 
property is subjected to the liability of being compulsorily acquired by the Go- 
vernment even in the hands of the transferee and as such an unwilling purchaser 
cannot be forced to accept such defective title. The real question that is re- 
quired to be determined therefore is whether the liability of being compul- 
sorily acquired that gets attached to the property by reason of issuance of 
these notifications under s. 4 and s. 6 of the Land Acquisition Act amounts to 
any encumbrance thereon within the meaning of s. 4(2) of Act No. LVII 
of 1974 and for that purpose we will have to consider what should be the pro- 
per construction of the phrase “all other encumbrances’ occurring in 
sub-s. (2) of s. 4 of the Act. 

Sub-section (2) of s. 4 of the Act consists of two parts; the first part pro- 
vides that all property of sick textile undertaking as has been referred to in 
s. 4(1) shall, by force of such vesting, be freed and discharged from any 
trust, obligation, mortgage, charge, lien and all other encumbrances affecting 
it; the second part provides that any attachment, injunction or decree or 
order of any Court restricting the use of such property in any manner shall 
be deemed to have been withdrawn. A close analysis of the first part shows 
two things: first that general words viz. ‘‘all other encumbrances’ follow 
specific words such as ‘‘any trust, obligation, mortgage, charge, lien’’ and 
secondly the specific words that precede the general words speak of types of 
encumbrances having a common genus and therefore the general words “‘all 
other encumbrances” occurring in the first part of sub-s. (2) will have to be 
construed ejusdem generis and as such the said’ phrase will inelude only such 
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encumbrances that partake the nature of the types of encumbrances specified 
earlier. Thus the question is whether the notifications under s. 4 and s. 6 of 
the Land Acquisition Act create such an encumbrance on the property which 
partakes the nature of any trust, obligation, mortgage, charge or lien? In 
other words, the encumbrance must be of such a nature that upon enforcement 
thereof the liability thereunder is satisfied, that is to say the liability to meet 
beneficial interest under a trust or the lability arising under an obligaion or 
a mortgage or charge or lien is satisfied and we do not think that by reason 
of issuance of the notifications in question any encumbrance of this nature is 
created on the property in question. The notifications under ss. 4 and 6 of 
the Land Acquisition Act do not create any liability which is required to be 
satisfied from out of the property to which the said notifications relate and, 
therefore, in our view, the notifications cannot be regarded as creating any 
encumbrance falling within the phrase ‘‘all other incumbrances’’ occur- 
ring in sub-s. (2) of s. 4. It is true that by reason of the notifications the 
land in question is subjected to the liability of bemg compulsorily acquired 
under the provisions of the Land Acquisition Act but that is not the liability 
contemplated by the phrase ‘‘all other incumbrances’’ occuring in sub-s. (2) 
of s. 4. In our view, the matter cannot fall under the second part of subs. (2). 
It is true that by reason of the notifications the right to use the property after 
making improvements therein is to a limited extent affected in view of clause 
seventhly of s. 24 of the Land Acquisition Act, but the restriction on the use 
of the property in that manner is not the restriction on the use thereof by 
reason of any direction of the Court in the nature of attachment, injunction, 
decree or order. In this view of the matter, it is difficult to accept Mr. Dalal’s 
contention that the land in question has vested in the Central Government or 
the National Textile Corporation freed from the effect of the two notifications 
issued under s. 4 and s. 6 of the Land Acquisition Aet by reason of s. 3 read 
with s. 4(2) of Act LVII of 1974. 

Mr. Dalal, however, urged that the phrase ‘‘all other encumbrances’’ occur- 
ring in s. 4(2) of the said Act ought not to be construed by adopting the doc- 
trine of ejusdem generis and if it was not so construed the phrase would have 
a wider meaning and the notifications in question should be regarded as creat- 
ing an encumbrance falling within s. 4(2) of the Act. We are not inclined 
to accept this submission of Mr. Dalal, for, both the requirements are satisfied 
for applying the rule of ejusdem generis but even if the phrase ‘‘all other in- 
eumbrances’’ occurring in sub-s. (2) of s. 4 were to be given a wider meaning by 
not confining it to types of encumbrances indicated earlier, still it is difficult 
to accept the contention of Mr. Dalal that the notifications in question consti- 
tute or create an encumbrance on the land in question. Mr. Dalal urged that 
in that event any burden or obstruction or impediment that is imposed upon 
the full rights of the owner to deal with or dispose of his land in any manner 
he likes and which would continue to attach or run with the land would amount 
to an encumbrance on the land and he pointed out that it cannot be disputed 
that the issuance of notifications in question has the effect of diminishing the 
value of the property by pegging the price thereof to the market value as on the 
date of issuance of the notification under s. 4 of the Act and further the notifica- 
tions in question has subjected the land to a liability of being acquired under the 
provisions of the Land Acquisition Act and since this liability of being acquir- 
ed would run with the land that would be an essential characteristic of an 
encumbrance and therefore the notifications in question should be regarded 
as creating an encumbrance or amounting to an encumbrance on the land in 
question. In support of his contention he relied upon two passages in Salmond 
on Jurisprudence, 12th edition. At page 241 under the sub-heading ‘Rights 
in re propria and rights in re aliena’ the learned author has stated thus: 

“Rights may be divided into two kinds, distinguished by the civilians as jura in re 
propria and jura in re aliena. The latter may also be conveniently termed encum- 
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brances, if we use that term in its widest permissible sense. A right in re aleng or en- 
cumbrance is one which limits or derogates from some more general right belonging to 
some other person in respect of the same subject-matter. All others are jura in re 
propria.” 

At page 242 the learned author has observed as follows: 

“Tt is essential to an encumbrance that it should, in the technical language of our 
law, run with the right encumbered by it. In other words, the dominant and the ser- 
vient rightg are necessarily concurrent. By this it is meant that an encumbrance must 
follow the encumbered right into the hands of new owners, so that a change of owner- 
ship will not free the right from the burden imposed upon it. If this is not so—if the 
right is transferable free from the burden—there is no true encumbrance.” 


There could be no dispute with the statement of law contained in the afore- 
said two passages but the first passage merely brings out the distinction bet- 
ween, two types of rights, namely right in re propria and right in re alena 
while in the second passage the learned author has indicated that one essential 
characteristic of an encumbrance is that it must run with the right encumbered 
by it; in other words, the burden or liability must run with the right encum-~- 
bered by it so that a change of ownership will not free the right from the 
burden imposed upon it. It is thus clear that all that has been stated in the 
second passage quoted above is that a burden or liability attaching to any 
property must run with the property in order that the same should be called 
an encumbrance but that does not mean that every burden or liability which 
runs with the property must be an encumbrance. It is well-settled that the 
question whether a particular burden or a liability which attaches to the pro- 
perty will amount to an encumbrance thereon or not will depend upon the 
facts and circumstances of each case. For instance, a lease of property which 
is contracted to be sold may or may not be an encumbrance depending upon 
whether the vendor has covenanted to give vacant possession and it will be an 
encumbrance if vacant possession is agreed to be given but not otherwise. 
Therefore, every burden or liability that runs with the land would not be an 
encumbrance Take the case of a sick textile undertaking whose assets and 
properties are to vest in the Central Government and ‘thereafter in the National 
Textile Corporation under this very Act LVII of 1974. Suppose among the 
several assets belonging to it is one open plot of land in respect whereof a 
building lease for a period of 99 years has been granted and a construction 
consisting of several tenements has been put up by the lessee and tenements have 
been let out; then surely it would be preposterous to suggest that under s. 3 
read with s. 4(2) the plot of land would vest in the Central Government freed 
from the burden of the building, its tenements and tenants; presumably only 
the reversion in the plot of land would yest in the Central Government. Con- 
versely, if one of such assets happens to be a leasehold property it would be 
futile to suggest that after such leasehold vests in the Central Government 
under s. 3, the Central Government under s. 4(2) is freed from the liability 
to pay the rent to the landlord in respect of such leasehold property and it ean- 
not be disputed that the lability to pay the rent to the landlord is a Liability 
that runs with the property which is the subject-matter of the lease. In other 
words, it will not be possible to accept the contention of Mr. Dalal that because 
under two notifications issued under ss. 4 and 6 of the Land Acquisition Act 
a liability of being compulsorily acquired gets attached to the land in question 
or so to say such hability runs with that land the two notifications should be 
regarded as creating an encumbrance over the land falling within s. 4(2) of 
the Act. In our view, though by reason of the two notifications a burden is 
east upon the land in ‘question in that the land is subjected to the liability of 
being compulsorily acquired under the provisions of the Land Acquisition Act, 
such burden or liability would not fall within the expression “encumbrance’ 
under sub-s. (2) of s. 4. 
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There is yet one more aspect of the matter which will have a bearing on the 
question under consideration. The sole object or the intention of making a 
provision like sub-s. (2) of s. 4 of the Act appears to be that all property of 
the sick textile undertakings should vest in the Central Government freed and 
discharged from encumbrances. In other words, whatever encumbrances that 
might be subsisting on the property should no longer bind the Central Govern- 
ment or the Textile Corporation prhich should be free to deal with it thereafter 
as it likes and if that be the real object or intention of sub-s. (2) of s. 4, then 
clearly the liability of being acquired that gets attached to the land by reason 
of the issuance of the notifications under the Land Acquisition Act was never 
intended to be covered by the expression ‘all other encumbrances’ occurring in 
sub-s. (2) of s. 4. Assuming that this land got vested in the Central Government 
and thereafter in the National Textile Corporation under s. 3 read with s. 4(2) 
freed from the aforesaid burden or liability of being acquired, it was not dis- 
puted before us by Mr. Dalal that it was open to the appropriate Government 
immediately thereafter to acquire that very land by issuing fresh notifications 
under s. 4 and s. 6 of the Land Acquisition Act and we do not see any hurdle in 
the appropriate Government acquiring the very land after the same got so 
vested in the National Textile Corporation under s. 3 of the Act. If, therefore, 
after the property had vested in the National Textile Corporation the same 
could be acquired by appropriate Government we fail to understand as to what 
purpose could be achieved by holding that the earlier notifications issued under 
the Land Acquisition Act created an ‘encumbrance’ which the National Textile 
Corporation got rid of under sub-s. (2) of s. 4 of Act No. LVII of 1974. 
Looking at the question from this angle, we are of the view that the phrase 
‘all other encumbrances’ occurring in sub-s. (2) of s. 4 cannot include any such 
burden or liability to which the land is subjected by reason of issuance of noti- 
fications under s. 4 or s. 6 of the Land Acquisition Act. 


In this view of the matter it is clear to us that the provisions of s. 4(2) of 
the Act cannot be availed of by the appellants before us for the purpose of 
contending that the Notifications in question have ceased to be effective qua 
the land in question and, therefore, the contention of Mr. Dalal must fail. 


As regards the other contention we do not agree that the learned Judge was 
in error in rejecting the application of the original petitioner to lead oral evi- 
dence in support of its case that the purported acquisition was by way of 
eolourable exercise of power or mala fide. Initially an application was made 
for permission to lead oral evidence in support of that plea on July 16, 1969 
but the type of evidence that was offered at that time was the evidence of an 
expert which would have been in the nature of opinion evidence. The learned 
Judge, therefore, by his order dated July 16, 1969 declined, to give permission 
to the original petitioner to lead that type of evidence. Admittedly even that 
' type of evidence was not ready with the original petitioner and an adjournment 
was sought which was refused. Thereafter the hearing of the case proceeded 
and at the conclusion of the hearing the petitioner desired to have a further 
opportunity to settle the matter with the Municipal authorities and therefore 
the learned Judge reserved his judgment with a view to give the petitioner 
time to negotiate a settlement, When the matter was placed on board for 
judgment on August 11, 1969 another application was made seeking permission 
to lead oral evidence of persons who would depose to the area required by 
Municipal schools constructed during the relevant period between the two noti- 
fications i.e. between 1961 and 1964 in order to show that having regard to 
such area which was regarded as sufficient the present case was one of colour- 
able exercise of power. The learned Judge rejected that application as in his 
view the hearing of the case had been concluded and he had reserved the judg- 
ment only to enable the petitioner to negotiate a settlement with the Municipal 
authorities which it desired to do and as such the petitioner was not entitled to 
make a second request for leading oral evidence. The learned Judge has also 
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noted in his judgment that this type of case had not been even made out by the 
petitioner in the petition showing the area occupied by Municipal schools during 
the relevant period i.e. between 1961 and 1964. He, therefore, rejected that 
vequest and proceeded to deliver his judgment. In the circumstances men- 
tioned by the learned Judge, we do not think that he has wrongly rejected the 
prayer made by the original petitioner to lead oral evidence in the case. In 
the absence of any material on record the learned Judge took the view that the 
petitioner had failed to establish that it was a case of colourable exercise of 
power and/or that the purported acquisition was mala fide and we are of the 
view that that finding of the learned Judge in that behalf is correct. 

In the result, the appeal fails and is dismissed with costs. The attorneys 
for the respondents are at liberty to withdraw the sum of Rs. 500 deposited by 
the appellants as security for costs. 


Solicitors for the appellant: Mantal Kher Ambalal & Co. 
Solicitors for the respondents: Khambatta and Narin Kapadia; Permanand 
& Co. 
Appeal dismissed. 


APPELLATE CIVIL, 


Before Mr. Justice Kamat and Mr. Justice Mukhi. 


SMT. TARAMATI ANANTRAI PAREKH v. GANGARAM SHAMDAS.* 


Deed of dissolution of partnershtp—Whether such deed can contain ancillary matters— 
Whether to be separately stampad if it contains such matters—Third party suit whether 
inevitably leads to reasonable doubt of marketable title—Bombay Stamp Act (Bom. 
LX of 1958), 


In a deed of dissolution of partnership provision can be made of ancillary matters 
arising as a direct result of the dissolution of the partnership. Where the deed of dis- 
solution of partnership is stamped with correct stamp, it cannot be impeached on 
the ground that, because it also provided for the collection of outstandings, it ought 
to have been separately stamped as an assignment, transfer or conveyance. Such a 
provision is a matter ancillary to the dissolution of partnership and can be properly 
incorporated in the deed of dissolution of partnership without attracting additional 
stamp duty. 

Santdas Moolchand v. Sheodayal,! relied on. 
In re Hiralal, distinguished. 

The fact that a third party chooses to file a suit, however frivolous his claim may 
be, cannot, by itself, lead to the conclusion that the party has failed to make out a 
marketable title free from reasonable doubt. 

Ahmedbhoy Habibbhoy v. Sir Dinshaw M. Petit,3 explained. 


THs facts appear in the judgment. 

M.L. Dudhat, with S.N. Deshpande and P. M. Vyas, for the appellant- 
plaintiff. 

C. C. Chhaya, for respondent No. 2. 

Respondent No. 1 served. 


Mux J. This is an appeal filed by the original plaintiff whose suit for the 
recovery of the balance price of a motor truck was dismissed by the learned 
Principal Judge of the City Civil Court on the ground that it was not maintain- 
able, although on merits all the other issues had been found by him in favour 
of the plaintiff. 

Jt is necessary to set out the facts in order to appreciate the several conten- 
tions which have been taken before us. 


*Decided, June 27/28, 1974. First Appeal 1 (1970) 78 Bom. L.R. 42, s.c. [L977] 
No. 182 of 1966, against the decision of Vima- <A.I.R. Bom. 287. 
dalal, Principal Judge, City Civil Court, in 2 (1908) 10 Bom. L.R. 730. 
Summary Suit No. 371 of 1961, 3 (1809) 11 Bom. L.R. 545. 
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First of all, it is to be noticed that the appellant Smt. Taramati Anantrai 
Parekh and respondent No. 2 Smt. Rasika Shantilal Desai were partners of a 
firm by the name of Messrs. Parekh and Company. It would appear that a 
Tata Mercedes-Benz motor truck bearing registration No. BMQ 1645 heat 
after referred to as the “said truck’’) had been purchased by the firm of Messrs. 
Parekh and Company some time in March 1959 and the transfer of the said 
truck in favour of the firm was registered by the Regional Transport Office. 
Now, it is a matter of common general knowledge that in the City of Bombay 
the Regional Transport Officer does not register a motor vehicle in the name of 
a firm as such, presumably because the firm is not a person. In any event the 
practice is that the motor vehicle is registered in the name of a partner or part- 
ners of the firm. It is to be noticed from the record of the R.T.O. that the said 
truck was registered in the following manner: 

“Smt, Rasika S. Doshi, Partner Messrs. Parekh & Co., 102 Chakla Street, Bombay.” 
(Italics supplied). 

Some time in the first week of May 1960, the said truck was sold by the firm 
to respondent No. 1 Gangaram Shamdas for a sum of Rs. 23,201. It is on record 
that the transaction of sale of the said truck was brought about by a broker by 
the name of Nanji. It is not disputed and, is indeed, common ground, that a 
sum of Rs. 101 was paid towards the price of the said truck on May 5, 1960 
and a further sum of Rs. 3,100 was paid by respondent No. 1 on the following 
day, that is to say, May 6, 1960, leaving a balance of Rs. 20,000 due and paya- 
ble in respect thereof. There is also no dispute that possession of the said truck 
was handed over to respondent No. 1 on May 5, 1960 immediately after the re- 
ceipt of the sum of Rs. 101. Indeed, the arrangement seems to have been that 
the said truck was to be repaired and thereafter it was to be transferred to the 
name of the respondent in the records of the Regional Transport Office. Res- 
pondent No. 1 has admitted that he received possession of the said truck and 
gave it for repairs to his own repairers. There is also no dispute that payment 
of the balance sum of Rs. 20,000 was to be made by respondent No. 1 after the 
said truck was transferred into the name of respondent No. 1, in the records of 
the Regional Transport Offiee. 

Now, it would appear that a few days after possession of the said truck had 
been taken by respondent No. 1 and repairs to the truek had commenced at the 
instance of respondent No. 1, a firm by the name of Messrs. Bholaram Mulchand 
filed a suit in the City Civil Court, being Suit No. 1429 of 1960, against United 
Forwarding Clearing and Transport Service, Vasantrai Parekh and respondents 
Nos. 1 and 2, inter alia for a declaration that Messrs. Bholaram Mulchand, the 
plaintiffs in that suit, were the owners of the said truck. It would appear that 
Messrs. Bholaram Mulchand obtained an ca parte order in the said suit whereby 
-a Receiver of the said truck was appointed by the City Civil Court. As stated 
above, this happened only a few days after respondent No. 1 had taken posses- 
sion of the said truck but in the events that happened the notice of motion for 
appointment of a Receiver in the suit filed by Messrs. Bholaram Mulchand came 
to be dismissed on June 26, 1960 and following the dismissal of the notice of 
motion, possession of the said truck was handed back by the Receiver to respon- 
dent No. 1. It requires to be mentioned that thereafter in the present suit an 
attachment before Judgment was levied on the said truck on an application made 
by the appellant. 

To continue the narrative, it would appear that the documents relating to the 
said truck were admittedly handed over by broker Nanji to respondent No. 1 a 
few days after the transaction while the said truck was being repaired at the 
instance of respondent No. 1. 

From the vehicle card, which has been produced in Court as exh. A, it would 
appear that non-user of the truck was noted from May 13, 1960 to August, 29, 
1960. There is nothing on record to show as to who applied for the noting of 
non-user, But as we have already mentioned, the documents relating to the said 
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truck were admittedly with respondent No. 1 a few days after the date of the 
transaction. Ultimately after the Receiver appointed in Suit No. 1429 of 1960 
was discharged and the said truck handed back to respondent No. 1, the transfer 
of the truck was effected in the records of the Regional Transport Offce and 
from the vehicle card, exh. A, it appears that the transfer was effected in the 
name of respondent No. 1 Gangaram Shamdas. However, the transfer date is 
shown as 28.6.60/23.1.61. There is no explanation as to why a double date 
has been given as the date of transfer. But it is sufficient for us to notice that 
at least on January 23, 1961 the truck was transferred into the name of respon- 
dent No. 1, so that the appellant could contend that at least from January 23, 
1961 the balance amount of Rs. 20,000 became payable by respondent No. 1 as 
the balance purchase price of the truck. 

Respondent No. 1 did not, however, pay the amount and after a notice of 
demand had been issued the plaintiff filed the present suit on January 31, 1963. 

It is to be noticed that there is no dispute regarding the contract of sale; there 
is no dispute regarding possession of the truck having been taken by respondent 
No. 1 and repairs commenced thereupon at his instance immediately after; 
there is no dispute that the part payments referred to above were made by res- 
pondent No.1. There is also no dispute, and there can be none, that at least with 
effect from January 23, 1961 the said truck was transferred in the records of 
the Regional Transport Office to the name of respondent No. 1. Respondent 
No. 1, however, contends that the contract of sale (which was oral) con- 
tained a stipulation that the balance purchase price would be payable only 
after the truck had been passed by the Regional Transport Office and the per- 
mit in relation to the truck was also transferred to respondent No. I. 

These then are the facts to which may be added one more fact that the suit 
filed by Messrs. Bholaram Mulchand was admittedly dismissed for non-prose- 
cution after the present suit had been filed. 

It may be mentioned at this stage that the suit was originally filed with only 
respondent No. 1 as defendant, but thereafter possibly to meet the objection 
of non-joinder of necessary parties and pursuant to an order made by the 
learned Judge of the City Civil Court on August 18, 1964 in the course of the 
hearing of the suit, defendant No. 2, that is to say, Smt. Rasika Shantilal 
Doshi, the erstwhile partner of the appellant was added as a party-defendant 
to the suit on the application of the appellant and consequential amendments 
were also made in the plaint. 

It also requires to be noticed that the partnership between the appellant and 
respondent No. 2 was dissolved as from September 1, 1960. The suit, as we 
have seen, was filed on January 31, 1961, so that the transaction in suit had 
taken place during the existence of the partnership between the appellant and 
respondent No. 2, that is to say, in May 1960, and the transaction was incom- 
plete in so far as the said truck remained to be transferred in the name of 
respondent No. 1 and payment of Rs. 20,000 as the balance purchase price was 
also to be received after such transfer of the said truck. 

Now, the case of respondent No. 1 in the written statement filed by him in 
the suit was that the said truck was not purchased by him from the firm of 
Messrs. Parekh & Co., but that it was purchased by him from respondent No. 2 
Smt. Rasika Shantilal Doshi in her individual capacity. Respondent No. 1, 
therefore, contended that there was no privity of contract between Messrs. 
Parekh & Co. or the appellant on the one hand and respondent No. 1 on the 
other. But in the said written statement filed by him (respondent No. 1) did 
not dispute that the balance of Rs. 20,000 was still payable by him in respect 
of the price of the said truck. 

Respondent No. 1 then contended that if it was held by the Court that the 
appellant was entitled to file the suit and claim Rs. 20,000 as the balance sale 
price, then the suit was premature and ndt maintainable because marketable 
title free from reasonable doubt in. respect of thé.said truck had not been made 
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out. This contention appears to have been taken on the footing that a suit 
had been filed by Messrs. Bholaram Mulchand in which Messrs, Bholaram Mul- 
chand claimed title to the said truck. On this contention respondent No. 1 
submitted that he was entitled to repudiate the contract of sale and by his 
said written statement purported to repudiate the said contract. He express- 
ed his readiness to return the said truck to the rightful owner on the amount 
due to him being paid to him. ü 

Respondent No. 1 also contended that the suit was not maintainable. 

As we have noticed, the appellant’s erstwhile partner Smt. Rasika Shantilal 
Doshi was impleaded as a party-defendant to the suit and she also filed her 
written statement in which she completely supported the case of the appellant. 
In para. 5 of her written statement, respondent No. 2 stated that the appellant 
had become the sole proprietor of the firm of Messrs. Parekh & Co. on the re- 
tirement of respondent No. 2 from the said firm and that respondent No. 2 had 
no right, title, claim or interest in the assets of the said firm on its dissolution. 
It may be mentioned that there is on record a deed of dissolution which is 
exh. C, which we will have occasion to consider. 

On these pleadings the learned Principal Judge of the City Civil Court 
framed the necessary issues and held that the appellant and Smt. Rasika Shan- 
tilal Doshi were partners in the said firm of Messrs. Parekh & Co.; that the 
paid partnership was dissolved on or about September 1, 1960; that the said 
Smt. Rasika Shantilal Doshi retired from the said frm and the appellant was 
left with the business of the firm as the sole proprietor thereof. 

The learned Principal Judge was of the opinion that the issue as to whether 
Smt. Rasika Shantilal Doshi had made out a marketable title to the said truck 
did not arise for his consideration but if it was to be decided then he would 
have held that she had made out a marketable title. The learned Principal 
Judge further held that respondent No. 1 was not entitled to repudiate the 
contract of sale, and as to the contention that the oral contract contained a 
elause that the balance of the purchase price was only payable on the permit 
relative to the said truck being also transferred to the name of respondent 
No. 1, the learned Principal Judge held that the stipulation as to the permit 
being transferred as a term of the contract was not proved and that the balance 
of the purchase price became payable when the said truck was transferred in 
the records of the Regional Transport Office to the name of respondent No. 1. 
He also held that the suit was not premature. But while dealing with the issue 
as to the payment of Rs. 20,000 by respondent No. 1 to the appellant, he came 
to the finding that the snit by the appellant alone was not maintainable and 
that respondent No. 2 having been joined as a party-defendant to the suit after 
the period of limitation did not make the suit as filed maintainable and he, 
therefore, ordered that although the appellant as the plaintiff in that suit had 
succeeded on every issue on the merit, her suit must be dismissed as not main- 
tainable. 

The plaintiff in the suit was thus compelled to file this appeal and that is 
how the appeal has come before us. 

Mr. Chhaya, the learned advocate for respondent No. 1, has not only sought 
to support the decree on the issue of maintainability which has been decided 
in his favour but also to support the decree on the grounds decided against 
him in the Court below. This he is elearly entitled to do and we shall deal 
with those grounds at a later stage. 

We will first take up and consider the main issue in the suit, which is as to 
maintainability of the suit as filed by the appellant. 

On behalf of the appellant it has been argued that the suit was clearly main- 
tainable, firstly, because the suit as filed by the appellant Smt. Taramati Anantrai 
Parekh (even though it was not filed in the firm name) could be filed by the 
appellant because the deed of dissolution which has been admitted in evidenee 
at exh. C shows that on the dissolution of the partnership which consisted of 
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only two partners, the appellant became the owner of the partnership assets 
and respondent No. 2 retired therefrom relinquishing all her right, title and 
interest in favour of the appellant. 

Now, it would appear that the original deed of dissolution was admittedly 
executed on a stamp paper of Rs. 15 (which was the stamp duty then payable 
on a deed of dissolution). Evidence has been led to show that the original 
has been lost and that the copy thereof produced in the Court was made by 
witness Vasantrai Amersi Parekh, husband of the appellant, in his own hand- 
writing from the original of the said writing. The learned Principal Judge 
has rightly held that the loss of the original has been proved and admitted the 
copy in evidence as exh. C. An objection was, however, taken by Mr. Chhaya 
who also appeared in the City Civil Court that the original of exh. C was not 
properly stamped. He contends that it should have been stamped as an assign- 
ment or a conveyance since it operates to relinquish or transfer to the appellant 
the right, title and interest of respondent No. 2 in the partnership assets includ- 
ing the said truck. The learned Principal Judge negatived the objection of 
My. Chhaya by holding that the deed of dissolution, exh. C, was merely a re- 
cord of what had already taken place and that, therefore, there was no relin- 
quishment or transfer sought to be effected by the document itself. 


On a perusal of the document which bears no date, we find it difficult to 
arrive at such a categorical finding as the learned Principal Judge has done 
that the document was merely a record of what had already taken place. The 
document does not say that it is only a record of what had transpired earlier. 
We agree however that the document was properly admitted in evidence 
although for different reasons. 

It is to be noticed that the document is written in Gujarati and we have been 
supplied with a free translation although both the advocates are agreed 
that it is a correct translation. Now, there is no doubt that this document 
which is described as a deed of dissolution refers in particular to the said truck 
and the fact that a balance of Rs. 20,000 is recoverable and that the partner- . 
ship between the appellant and respondent No. 2 is dissolved as from September 
1, 1960. Respondent No. 2 who has written it in the form of a letter, which is 
accepted and confirmed by the appellant, also mentions that— 


“I have now no right or claim on Parekh & Co. Similarly I have no right or claim 
on the property of Parekh & Co, that you are entitled to the firm’s goodwill, goods, 
stock-in-trade, outstanding etc. and that you are entitled to recover the abovestated 
outstandings and use them. I have no concern for the said recoveries. I have relin- 
quished all my rights of a partner of my own free will. I have retired from 1-9-60 and 
from that date I have no concern in the business of Messrs. Parekh & Co.” 


The letter also states that the appellant will be solely responsible for all the 
profits and losses, 

Now, an assessment of the document which is before us clearly shows that 
there is a relinquishment and that the assets and rights of the partnership are 
set out and relinquished by the retiring partner in favour of the continuing 
partner who on dissolution of the firm being only one person naturally becomes 
the sole proprietor of the rights and assets. 

Mr. Chhaya has argued that this document is not only a deed of dissolution 
but also contains an assignment of the partnership right to the sum of Rs. 20,000 
and, therefore, requires to be separately stamped in so far as the assignment, 
relinquishment, transfer or conveyance is concerned. Admittedly it bears 
only a stamp of Rs. 15 which is the correct stamp duty for a deed of dissolu- 
tion. My. Chhaya then proceeds with his argument to say that this document 
is inadmissible in evidence and ought not to have been exhibited because it is 
not properly stamped. He then says that even s. 35 of the Act will not come 
to the rescue of the appellant because the original has not been produced. He 
refers to a judgment of the Supreme Oourt in Stete of Bihar v. Karam Chand. 


B66 THE BOMBAY LAW REPORTER. [VoL. XXVII. 


Thapar & Brothers Lid.,! for the proposition that if a document is unstamped 

or insufficiently stamped then it is only the original, if produced, which can 

be validated so that a copy of a document which is produced in Court after the 

eels is found to have been lost cannot be validated under s. 35 of the Stamp 
ct. 

In so far as Mr., Chhaya’s contention that if the original of exh. C was un- 
stamped or insufficiently stamped, then exh. C, which is a copy, cannot be vali- 
dated under s. 35 of the Act, is concerned, he is obviously right. But if the 
orignial of exh. C can be said to have been sufficiently stamped then exh. C as 
a copy of that document will have full effect in law. 

Mr. Chhaya has pointed out that but for this document, that is to say, 
exh. C, whereby the retiring partner purported to assign and transfer her 
rights to the appellant, the appellant would have no right to sue in her indi- 
vidual name but because the original of exh. C was insufficiently stamped the 
same result would follow. 

Now, in our opinion, exh. C us a deed of dissolution admittedly stamped 
with a correct stamp of Rs. 15 would clearly enable the appellant to sue in 
her name for the balance purchase price of the said truck. This is so because, 
as pointed out by this Court in Sanidas Moolchand v. Sheodayal,+ a deed of 
dissolution of partnership can also contain certain ancillary matters and that 
the stamp duty cannot be levied separately on such matters. In that case it 
was held that (p. 50): 

“...We do not think that art. 47 of Schedule I of the Bombay Stamp Act, 1958, which 
provides a stamp duty for a deed of dissolution of partnership merely contemplates a 
one sentence agreement of dissolution providing that the partnership was dissolved and 
fixing the date of dissolution. We think that such an agreement must of necessity cover 
other matters which arise directly out of the fact of dissolution,... closing down or con- 
tinuation of business, collection of outstandings and payment of liabilities. For this pur- 
pose, a power of attorney and an indemnity clause would also ordinarily be necessary. 
These are matters that depend upon the fact of dissolution and arise out of that fact 
and ancillary thereto. Experience also shows that in deeds of dissolution the mere fact 
of dissolution of partnership and fixing the date of dissolution are not provided for, but 
the other matters which are provided in the instrument before us are matters normally 
provided for in a deed of dissolution. If we were to read each clause of the deed of 
this instrument separately and to try to find out what stamp duty it attracts under 
the several Articles of Schedule I of the Bombay Stamp Act, it would work not only 
a great hardship but would be violating the principle that a fiscal statute must be inter- 
preted in a manner which is beneficial to the subject.” 


Now, in that case the facts were that the two plaintiffs and the defendant 
entered into a partnership under a deed of partnership dated June 11, 1960 
and carried on the partnership business. They decided to dissolve this part- 
nership with effect from April 1, 1966, settle the accounts of the partnership 
and provide for the defendant continuing the partnership business, payments 
of amounts due-to the outgoing partners and several other matters. On July 
6, 1966 they reduced what they called the terms of dissolution to writing. It 
was the interpretation of this writing which came up before the Court and 
after reciting the terms whereby it was provided that the defendant therein 
would be the: continuing’ partner; that the partnership was dissolved; that the 
plaintiffs therein had retired from it; and that ‘‘the said business with its 
goodwill, trade name, benefits of all the contracts, engagements, agencies, quota 
rights, tenancy rights ete., and the assets and liabilities, books of accounts and 
outstandings would belong to the defendant and thenceforward the said busi- 
ness would be his sole proprietory business’’, the Court observed that this term 
in effect amounted to'a transfer of the right, title and interest of the plaintiffs 
in the said business to the defendant.  ' ' 


- 1 -[1962] 1 S.C.R. 827.» . | ALR. Bom. 287. 
2 (1970) 73 Bom. L.R. 42, s.c. [1971] 
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Now, the document also recited that a sum of Rs. 30,000 odd was payable to 
one of the outgoing partners. In addition she was also given a sum of 
Rs. 10,000 as solatium. The argument before the Court was that in so far as 
the sum of money referred to was concerned the document was liable to be 
stamped as a bond. 

As we have stated above, the Court came to the conclusion that the deed of 
dissolution in that case was not liable to be stamped as a bond and that it 
having been properly stamped as a deed of dissolution was sufficient. Our 
brother Justice Nain who delivered the judgment of the Court analysed the 
document to show what it provided for and this he did in the following words 
(p. 44): 

“It would appear from the aforesaid terms of the deed of dissolution that in so far 
it provided for the dissolution of the partnership with effect from April 1, 1966, it would 
be a deed of dissolution of partnership. In so far as it conveyed the interest of the 
plaintiffs to the defendant in the partnership, it may be argued that it was a transfer or 
conveyance. In so far as it provided for payment of certain amounts to each of the 
plaintiffs, it may be argued that the document was a bond. In so far the defendant in- 
demnified the plaintiffs in respect of liabilities other than certain specific liabilities, the 
document contained an indemnity bond. In so far as it provided that the income-tax 
and sales tax liabilities would be shared equally, it is possible to argue that it was an 
agreement. In so far as it restricted the plaintiffs from carrying on the business in the 
name and style of Messrs. Oriental Engineering Company in Nagpur, Bhopal and else- 
where, it may amount to a negative covenant. In so far as the defendant was constituted 
a lawful attorney of the plaintiffs for the purpose of recovering outstandings and paymg 
liabilities, the document contained a power of attorney. It is, however, contended before 
us that the document amounted only to a bond, in addition to being a deed of disgolu- 
tion in so far as it pertains to payment of certain amounts to each of the plathtiffe. No 
contention has been raised before us that the deed of dissolution also constitutes several 
other documents referred to by us hereinabove and that the said document must bear a 
separate stamp for each of the clauses which pertain to the several matters referred to 
by us hereinabove.” 


The Court also observed, by reference to the arrangement of the various sec- 
tions in Chap. IV of the Indian Partnership Act, that matters pertaining not 
only to the fact of dissolution and fixing the date thereof but also matters aris- 
ing out of the fact of dissolution which pertain to the winding up of the part- 
nership, i.e. the settlement of accounts, taking over of the goodwill and assets 
of the partnership ete. were all matters dealt with under the subject of ‘‘dis- 
Solution of firm’’. The Court said (p. 46): 

“...This would at least indicate that in the Indian Partnership Act, the winding up 
of a partnership has been treated as a part and parcel of the dissolution of partnership 
and has not been treated as a distinct, separate or independent matter or transaction. In 
fact, the fact of winding up is so much dependent on the preceding fact of dissolution 
that but for dissolution the question of winding up and making other provisions con- 
sequent to it, would not arise.” 


The Court referred to several authorities which were cited before it and came 
to the conclusion as set out and we are in respectful agreement with what has 
been decided in that case. 

Now, applying the ratio of this Judgment, the facts whereof, it may be 
noticed, are startlingly similar, we find that in exh. C provision is made for 
ancilary matters arising as direct result of the dissolution of the partnership 
although there are not so many clauses as are to be found in the document 
‘which was construed in the case to which we have just referred. 

If the deed of dissolution which was the subject-matter of the judgment of 
this Court in Santdas Moolchand v. Sheodayal was held to be properly stamped, 
then we are unable to understand how the document, exh. C before us, ean be 
said to be insufficiently stamped. It is clear that in the matter before us the 
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deed of dissolution, exh. C, apart from setting out the factum of dissolution 
and the date therefor also provides for transfer of the firm’s goodwill, goods, 
stock-in-trade, outstanding ete. to the remainng partner. In fact, the free 
translation of exh. C to which we have referred specifically provides that the 
appellant was entitled to recover the “‘abovesaid’’ outstandings, meaning thereby 
the balance price of the said truck. A provision of this kind is clearly a 
matter ancillary to the dissolution of partnership and can be properly incor- 
porated in the deed of dissolution without attracting additional stamp duty. 

Now, if this then is the state of the law then the argument of Mr. Chhaya 
that the appellant as the plaintiff had no right to sue in her name fails. We 
must hold and we do so that the original of exh. C was properly stamped as 
a deed of dissolution and notwithstanding that it contained ancillary matters 
referred to by us the document could not be said to have been insufficiently 
stamped.’ In other words, it was not liable to be stamped as an assignment, 
transfer or conveyance, as contended. 

My. Chhaya has sought to seek support from a decision of this Court in In re 
Hiralal for the contention canvassed by him that the original of exh. C was 
not sufficiently stamped. The judgment of Scott C. J. which is at page 733 is 
in two shori paragraphs, which may be conveniently reproduced: 

“By the document, which has been referred to us for consideration in this case, the 
executing party, purporting to be entitled to a four annas share in a going Pressing 
Factory, transfers the whole of that share to the other person interested in the factory 
for the sum of Rs. 17,841. The terms of the transfer are that ‘in consideration for all 
his rights he has received Rs. 17,841, and nothing remains due to him in respect of the 
aforesaid things’. 

We are of opinion that the decument'is a conveyance on sale of property, namely, 
the quarter share in the Pressing Factory.” 


We find ourselves unable to appreciate how this authority can be of any 
hélp to respondent No. 1. All that was decided in that case was that the 
document in question was a conveyance on sale of property, viz. the quarter 
share in the Pressing Factory. The point that we have now decided as to the 
scope and content of a deed of dissolution of a partnership and the stamp duty 
payable thereon under the’Bombay Stamp Act was never considered by the 
Court. 

Mr. Chhaya has attacked the maintainability of the suit as filed by the ap- 
pellant on yet another ground. He argues that even if the said truck was 
agreed to be sold by the firm of Messrs. Parekh & Co. and not by respondent 
No. 2 in her individual capacity, none of them had made out a marketable title 
free from reasonable doubt because a third party, that is to say, Messrs. Bho- 
laram Mulchand had laid claim to the said truck and not only filed a suit for 
declaration as to the ownership of the said truek in which suit both the ap- 
pellant and respondent No. 2 were impleaded along with respondent No. 1 but 
that Messrs. Bholaram Mulehand had even succeeded in getting a Receiver 
appointed albeit for a very short time, after which the said truck was return- 
ed to respondent No. 1 from whose possession it had been taken by the Receiver. 

These facts, it was argued, showed that the title of the vendors of the truck 
was doubtful and respondent No. 1 was, therefore, entitled to repudiate the 
contract of sale which he then purported to do by his written statement. 

Now, strictly speaking, this kind of defence is not as to maintainability of 
the suit but as to the liability of respondent No. 1. Our attention was sought 
to be invited to a judgment of this Court in‘Ahmedbhoy Habbbhoy v. Sir 
Dinshaw M. Petst* and it was contended that title is doubtful when third parties’ 
claim and interest are involved. 

Now, first of all we do not find this authority applicable to the facts of this 
case because here there are no facts in controversy between the vendor and 
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the purchaser. What was held in that case was that if at the time when the 
property was offered to the purchaser there were facts in controversy between 
the vendor and the pyrchaser of a kind which might be ascertained in an in- 
quiry between them alone, then the quality of the title is to be found not as 
it was last offered but as to when the inquiry was being made. In the case 
before us the facts are clearly different. First of all it is on record that both 
the vendor and the purchaser have denied the claim of Messrs. Bholaram Mul- 
chand. It is also on record that the suit filed by Messrs. Bholaram Mulchand, 
being Suit No. 1429 of 1960, was admittedly dismissed for non-prosecution after 
the present suit was filed. We are in agreement with the learned Principal 
Judge when he says in his judgment that the fact that a third party chooses 
to file the suit, however frivolous the claim may be, (and which suit as in this 
case was ultimately and admittedly dismissed for non-prosecution) cannot by 
itself lead to the conclusion that the appellant had failed to make out a mar- 
ketable title free from reasonable doubt. In any event, this contention of 
respondent No. 1 is itself untenable and even frivolous because the pleadings 
and the evidence show that respondent No. 1 not only got the ‘truck trans- 
ferred into his name but filed an affidavit on May 24, 1960 in Suit No. 1429 
of 1960 to the effect that the sale to him was complete and neither the other 
defendants to that suit nor the plaintiffs Messrs. Bholaram Mulchand to that 
suit had any title or interest in the said truck. When he was giving evidence 
in the Court below respondent No. 1’s attention was specifically drawn to this 
statement made by him in an affidavit on solemn affirmation and he readily 
came out with the assertion that the statements made by him in the said 
affidavit of May 24, 1960 were correct. In fact, this is what he said in his 
deposition before the City Civil Court: 

“,. Statements made therein are correct. The statement in the opening portion of 
paragraph 4 of the said affidavit that I have made all necessary inquiries to ascertain the 
ownership of the said truck and the marketable title is correct. I had made those in- 
quiries from broker Nanji. The statement in paragraph 3 of the said affidavit that the 
sale to me is complete and neither the other defendants to the other suit nor the plain- 
tiffs to the said suit have any right, title or interest over the said truck and that there 
is now a balance of Rs, 20,000 left to be paid by me is correct.” 


In the face of these admissions, respondent No. 1 caxynot be heard to say 
that a marketable title had not been made out or that it was not free from 
doubt. We cannot agree that merely because a suit is filed by some third 
party it can be at once contended that there is no marketable title free from 
reasonable doubt. If we were to accede to such a dangerous proposition it 
would mean that all that a dishonest litigant had to do was to arrange for a 
frivolous suit to be filed and then put forth a plea that the title to what he 
has agreed to purchase is not marketable and free from reasonable doubt and 
thereby seek to avoid the bargain. It was in these circumstances that the 
learned Principal Judge held, and rightly so, that respondent No. 1 was not 
entitled to repudiate the contract of sale on the ground as alleged. 

It was then suggested that the suit was not maintainable because it had not 
been filed in the firm name. This contention was obviously made on the foot- 
ing that exh. C did not validly assign the right, title and interest of the out- 
going partner to the continuing partner, viz the appellant-plaintiff. It is 
really no longer necessary to discuss this aspect of the matter because we have 
alrcady held that exh. C as a deed of dissolution even though containing an- 
cillary matters of the nature mentioned was properly stamped. Now, the 
document having been admitted in evidence, it must follow that the rights 
relating to the assets of the partnership and in particular the said truck had 
been effectively assigned and transferred to the appellant who could therefore 
proceed to sue in her own name as she has done. 

It is to be noticed that the learned Principal Judge dismissed the suit on 
the point of maintainability because he came to the conclusion that the suit 

B.L.R.—24, 
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should either have been filed in the name of the firm or by both the partners, 
We have noticed that the outgoing partner was subsequently made a party- 
defendant to the suit but as that was beyond the period of limitation it did 
not meet the alleged difficulty. 

Now, the fact that respondent No. 2 was made a party-defendant after the 
period of limitation is no longer relevant in the light of our finding that the 
appellant could sue for the balance price of the said truck in her own name 
by reason of exh. C. i.e. the deed of dissolution, and the ancillary matters 
contained therein. 


[After discussing, but not deciding, another issue, his Lordship proceeded.] 
As regards the other issues, viz. whether there was a privity of contract bet- 
ween the appellant and respondent; as to when the balance purchase price 
was to be paid under the contract of sale; and as to whether no marketable 
title has been made out, we are in agreement with the findings of the learned 
Principal Judge on these issues, all of which have been decided in favour of 
the appellant and it is not necessary to once again discuss them in detail. 

In the result the appeal suéceeds. The appeal is, therefore, ‘allowed, the 
decree of the trial Court is set aside and the following decree is passed in its 
place: 

Respondent No. 1 do pay to the appellant the sum of Rs. 20,000 with future 
interest at six per cent. per annum and full costs in both the Courts. `’ 


Appeal allowed. 


CRIMINAL APPELLATE. 


Before Mr. Justice Malvankar. i 
INDER SEN ROY v. THE STATE OF MAHARASHTRA.* 


Factories Act (LXII of 1948), Secs. 100(2), 2(n), 92, 94, 101, 112, 113—Maharashtra 
Factories Rules, 1963, Rules 86, 5, 14, Form No, 2—“Occupier”, meaning of—Inter- 
pretation of word “company” used in s. 100(2)—Where private company occupier 
whether director, who is not a share-holder, liable to punishment for offence 
under Chapter X as “occupler’*\—Whether share-holder so liable—“Or’ in sub- 
s. (2) of s. 100, whether disfunctive—‘Any one of the share-holders”, meaning of— 
Indian Companies Act (VII of 1913), Sec. 83A~—Companies Act (I of 1956), 
Sec. 252(2)—Mines Act (XXXV of 1952), Sec. 76. 

Under sub-s. (2) of s. 100 of the Factories Act, 1948, in the case of a private com- 
pany, it is the share-holder who is liable for any offence for which -an occupier is 
punishable under the Act. The intention behind the proviso to the sub-section also 
is to enable, in the case of a private company, to nominate a share-holder who 
would be deemed to be an occupier for the purposes of Chapter X of the Act. 
Therefore, where the occupier of a factory is a private company, a director of such 
company, who is not a share-holder, cannot, for the purposes of Chapter X of the 
Act, be an “occupier” of the factory. 

The word “company” used in s. 100(2) of the Factories Act, 1948, means public 
company and does not include private company. This is so because unless the 
Legislature intended to exclude a private company from the word “company”, there 
was no point in using the words “private company” as well as the word “com- 
pany” in one and the same clause. 

Maxwell on the Interpretation of Statutes, 12th edn., p. 293, relied on. 

The word “or” used in s. 100(2) of the Factories Act, 1948, both in the sub- 
stantive part as well as in the proviso, is disjunctive. 

The words “any one” used in sub-s. (2) of s, 100 of the Act means “each and 
every one of the share-holders”. i 


*Decided, July 12, 1974. Criminal Appeal Bhonsle, Presidency Magistrate, 7th Court, 
No. 24 of 1975 (with Criminal Appeal No. 166 Dadar, Bombay, in Criminal Case No. 227/S 
of 1973), from the orders passed by S. D. of 1971. 
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Chief Inspector of Mines v. K. C. Thapar,! relied on. 
Hari Krishna vy. State of U.P.,2 dissented from. 


Tre facts appear in the judgment. 


Criminal Appeal No. 24 of 1978. 
Bhalchandra Mehta, with H. V. Mehta, for appellant-accused No. 3. 
Raja X. Bhonsale, Assistant Government Pleader, for respondent No. 1-State. 
Criminal Appeal No 166 of 1978. 
Raja $. Bhonsale, Assistant Government Pleader, for the appellant-State. 
Bhalchandra Mehta, with H. V. Mehta, for respondent No. l-accused No. 1. 


. MALVANKAR J. One Jalan Dyeing and Bleaching Mills (hereinafter refer- 
red to as ‘‘the Mills”) is a factory registered under the Factories Act, 1948 
(hereinafter referred to as ‘‘the Act’’), situate at Fargusson Road, Lower 
Parel, in the City of Bombay. The Bharat Barrel and Drum Manufacturing 
Company Private Limited (hereinafter referred to as ‘‘the Company’’) is 
the occupier of the said factory. Respondents Nos. 1 and 2 in Criminal Ap- 
peal No. 166 of 1978 (original accused Nos. 1 and 2) are the share-holders of 
the said Company, and the appellant in Criminal Appeal No. 24 of 1973 (ori- 
ginal accused No. 3) is the director of the said Company. It is common ground 
that accused No. 3 is not the share-holder of the Company. It is alleged that 
on September 22, 1971, the Inspector of Factories (original complainant) visited 
the factory and ‘found that a number of workers were taking their meals on 
the premises where they are required to work. The complainant, therefore, 
made enquiries and came to know that no lunch room of adequate dimensions 
for the use of the workers was provided in the factory, as required by r. 86 of 
the Maharashtra Factories Rules, 1963 (hereinafter referred to as ‘‘the 
Rules’’) framed under the Act. The complainant, therefore, alleged that all 
the three accused persons contravened the provisions of r. 86 of the Rules in 
not providing a lunch room for the workers in the factory and thereby they 
committed an offence punishable under s. 92 of the Act. Accused Nos. 1 and 
2 admittedly are the share-holders of the Company and the complainant pro- 
secuted them treating them as occupiers in view of the provisions of s. 100 of 
the Act, and accused No. 3 is joined with them as co-aeccused because he has 
been named as occupier of the factory in form No. 3 for renewal of licence 
for the year 1972 and has signed the same form as Director for the occupier 
of the Company. 

All the three accused pleaded not guilty to the charge. Accused Nos. 1 and 
2 admitted that they were the share-holders of the Company who were the pro- 
prietors of the Mills. However, both of them contended that they were not 
the occupiers of the factory and that they did not know if no lunch room was 
provided for the workers of the factory. They, therefore, denied to have com- 
mitted any offence. Accused No. 3 admitted that he was the director of the 
Company who was the proprietor of the Mills and that he was the occupier 
of the factory of the Mills. He also admitted that he had signed certain cor- 
respondence (vide exhs. D and F) as an occupier and that there was no lunch 
room provided for the workers in the factory of the Mills. He, however, con- 
tended that the Municipal Corporation did not permit them to construct any 
lunch room and hence they could not provide any. He, therefore, denied to 
have committed any offence. He alleged that the complainant, who is the 
Senior Inspector of Factories, and also one Mr. V. Krishnan, another Inspector, 
had objected to his being an occupier and refused to accept his nomination. 
On that ground also, he contended that he was not liable to be prosecuted. 

The learned Presidency Magistrate, on consideration of the evidence and after 
construing s. 100 of the Act, came to the conclusion that accused Nos. 1 and 2 
being share-holders could not be occupiers and, therefore, they were not liable 
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to be prosecuted. As regards accused No. 3, he came to the conclusion that he 
being a director, was an occupier, and though his nomination was not accepted 
by the complainant, still he being validly nominated under s. 100 of the Act, 
he was liable to be prosecuted and punished. Accordingly, he acquitted accused 
Nos, 1 and 2 and convicted accused No. 3 for the offence punishable under s. 92 
of the Act read with r. 86 of the Rules and sentenced him to pay a fine of Rs. 200 
or in default to suffer simple imprisonment for 15 days, Being aggrieved by 
this order of conviction and sentence, accused No. 3 has filed Criminal Appeal 
No. 24 of 1973, and the State has filed Criminal Appeal No. 166 of 1973 against 
the order of acquittal of accused Nos. 1 and 2. 

It is common ground that the factory has not provided for a lunch room in 
accordance with r. 86 of the Rules and that, therefore, the occupier of the fac- 
tory, whosoever he may be, is liable to be prosecuted and punished for the con- 
travention of r. 86 of the Rules read with s. 92 of the Act. Likewise, there is 
no dispute in these appeals that accused Nos. 1 and 2 are the share-holders of 
the Company, while accused No. 3 is only a director who does not hold any share 
of the Company. In view of these admitted facts, the question that is agitated 
before me by the learned Assistant Government Pleader Mr. Raja Bhonsale, 
appearing on behalf of the State, is whether accused Nos. 1 and 2 are the 
occupiers within the meaning of that word used in s. 92 of the Act. Section 
92 of the Act provides for general penalty for offences and it reads thus: 


“92. Save as is otherwise expressly provided in this Act and subject to the provisions 
of section 93, if in, or in respect of, any factory there is any contravention of any of 
the provisions of this Act or of any rule made thereunder or of any order in writing 
given thereunder, the occupier and manager of the factory shall each be guilty of an 
offence and punishable with imprisonment for a term which may extend to three months 
or with fine which may extend to five hundred rupees or with both, and if the contra- 
vention is continued after conviction with a further fine which may extend to seventy-five 
rupees for each day on which the contravention is so continued.” 


The word ‘‘oceupier” is defined by s. 2(n) of the Act. It says that ‘‘occupier’’ 
of a factory means ‘‘the person who has ultimate control over the affairs of the 
factory, and where the said affairs are entrusted to a managing agent, such 
agent shall be deemed to be the occupier of the factory.’’ However, for the pur- 
pose of Chapter X of the Act which provides for penalties and procedure, we have 
s. 100 in that Chapter which provides for determination of occupier in certain 
cases. It runs thus: 

“100. (1) Where the occupier of a factory is a firm or other association of indivi- 
duals, any one of the individual partners or members thereof may be prosecuted and 
punished under this Chapter for any offence for which the occupier of the factory is 
punishable: 

Provided that the firm or association may give notice to the Inspector that it has 
nominated one of its members, residing within India to be the’ occupier of the factory 
for the purposes of this Chapter, and such individual shaH, so long as he is so resident, 
be deemed to be the occupier of the factory for the purposes of this Chapter, until further 
notice cancelling his nomination is received by the Inspector or until he ceases to be a 
partner or member of the firm or association. 

(2) Where the occupier of a factory is a company, any one of the directors thereof 
or in the case of private company, any one of the share-holders thereof, may be prose- 
cuted and punished under this Chapter for any offence for which the occupier of the 
factory is punishable: 

Provided that the company may give notice to the Inspector that it has nominated a 
director, or m the case of a private company, a share-holder, who is resident in either 
case within India, to be the occupier of the factory for the purposes of this Chapter, and 
such director or share-holder, as the case may he, shall, so long as he is so -resident, 
be deemed to be the occupier of the factory for the purposes of this Chapter until 
further notice cancelling his nomination is received by the Inspector or until he ceases 
io be a director or 
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(3) Where the owner of any premises or building referred to in section 93 is not 
an individual, the provisions of this section shall apply to such owner as they apply to 
occupiers of factories who are not individuals.” 


We are not concerned in this case with the provisions of sub-s. (J) of s. 100. 
Sub-section (2) of this section provides for determining an occupier whenever 
the occupier of a factory is either a public company or a private company. 
The proviso to this sub-section enables the Company to give notice to the In- 
spector that it has nominated a particular person as an occupier, in which case 
the occupier so nominated shall be the occupier of the factory for the purposes 
of Chapter X of the Act, which provides for penalties and procedure. I have 
already pointed out that the Jalan Dyeing and Bleaching Mills is a factory, 
of which the Bharat Barrel and Drum Manufacturing Company Private Limit- 
ed is an occupier. Now, according to the complainant, accused No, 3, though 
he is a director, cannot be nominated as an occupier because he is not a share- 
holder. His nomination, therefore, could not be accepted by the complainant 
in view of the provisions of s. 100 of the Act, because, according to him, in the 
case of a private Company only a share-holder can be nominated in view of 
the proviso to sub-s. (2) of s. 100. It is only in the case of a public company 
that the proviso enables such a company to nominate a director as an occupier. 
The defence, however, is that in the case of both a public company as well as a 
private company, the proviso to sub-s. (2) of s. 100 enables the Company to 
nominate a director, and if the company happens to be a private company, 
then in such a case such a company is also given liberty to nominate a share- 
holder. In other words, according to the defence, an option is given to a 
private company either to nominate a Director or a share-holder, while in the 
case of a public company there is no such option available, inasmuch as it can 
nominate only a director. The complainant, therefore, so the learned counsel 
Mr. Bhalchandra Mehta, appearing on behalf of the defence, submits, was 
bound to accept the nomination of accused No. 3 in this case, whether or not 
he was a share-holder of the Company. 

In support of his argument, the learned Assistant Government Pleader 
Mr. Raja Bhonsale relies on the words ‘‘or in the case of a private company; 
a share-holder’’, while in support of his contention the learned counsel 
Mr. Bhalchandra Mehta relies on the word ‘‘company’’ used in sub-s. (2) of 
s. 100, which, according to him, means not only public company but also in- 
eludes private company. If, therefore, the word ‘‘company’’ means either a 
public company or a private company and if an option is given to a private 
company either to nominate a director or a share-holder under the proviso to 
sub-s. (2) of s. 100, accused Nos. 1 and 2 cannot be prosecuted and punished, 
only accused No. 3 ean be prosecuted and punished. If, on the other hand, the 
word ‘‘company’’ means only a public company and does not include private 
company, then the nomination of accused No. 3 who is only a director and not 
a shore-holder by the Company in the present case as an occupier would be 
obviously invalid and the complainant would be justified in rejecting it. In 
such a case, therefore, in the absence of any nomination in pursuance to the 
proviso to sub-s. (2) of s. 100, the share-holders will be liable to be prosecuted 
and punished. The question, therefore, that falls for determination in this case 
is regarding the correct interpretation of the word ‘‘company’’ used in 
sub-s. (2) of s. 100. 

The word ‘‘company’’ is nowhere defined in the Act for the purposes of the 
Act. The important clause in sub-s. (2) for the purpose of understanding the 
true meaning of the word ‘‘company” is ‘‘where the occupier of a factory is 
a company, any one of the directors thereof or in the case of a private com- 
pany, any one of the share-holders thereof’’. Similarly, in the proviso to 
sub-s. (2) also, the important clause is “Provided that the company may give 
notice to the Inspector that it has nominated a director, or in the case of a 
private company, a share-holder.’’ Now, it cannot be disputed that the word 
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‘‘company” is a general word which includes private company. Now, one of 
the rules of interpretation is where a statute uses two words or expressions, 
one of which generally includes the other, the more general term is taken in a 
sense excluding the less general one; otherwise there would have been little point 
in using the latter as well as the former. (vide Maxwell on the Interpretation 
of Statutes, 12th edition, at page 298). Applying this rule, it becomes at once 
clear that unless the Legislature intended to exclude private company from the 
word ‘‘company,’’ there was no point in using the words ‘‘private company’”’ 
‘as well as the word ‘‘company’’ in one and the same clause. When, therefore, 
sub-s. (2) of s. 100 says that where the occupier of a factory is a company 
any one of the directors thereof or in the case of a private company, any one 
of the share-holders thereof, may be prosecuted and punished, it means that 
where the occupier of a factory is a public company, any one of the directors 
thereof may be prosecuted and punished, and where the occupier of a factory 
is a private company, any one of the share-holders thereof can be prosecuted 
and punished. 

Secondly, the word ‘‘or’’ used in sub-s. (2) both in the substantive part as 
well as in the proviso is disjunctive and there is no indication in s. 100 to say 
that it is used in, any other sense. If, therefore, the word ‘‘or’’ is understood 
in its ordinary disjunctive sense, the substantive part of sub-s (2) of s. 100 of 
the Act would read thus: 

“Where the occupier of a factory is a company, any one of the directors thereof may 
be prosecuted and punished under this Chapter for any offence for which the occupier of 
the factory is punishable: 

or 

Where the occupier of a factory is a private company (in the case of private com- 
pany), any one of the share-holders thereof may be prosecuted and punished under this 
Chapter for any offence for which the occupier of the factory is punishable.” 


It is true that. sometimes the word ‘‘or’’ may mean “and’’, but suerly this is 
not a case where ‘‘or” can be interpreted to mean ‘‘and’’, apart from the fact 
that it does not improve the situation. Ordinarily, where the word ‘‘or’’ is 
used in relation to two or more alternatives, these alternatives are mutually 
exclusive, though it is not necessarily so. The question as to whether they are 
mutually exclusive or not must be determined by applying the general rule that 
words should be construed to ascertain the intention of the provision in question 
to be collected from the whole of its terms. I shall later on show that the 
intention of the Legislature in enacting s. 100 of the Act appears to be that in 
the case of a public company alone, a director can be prosecuted and punished, 
while in the case of a private company, it is only the share-holders who can 
be prosecuted and punished. This intention becomes absolutely clear if the 
word ‘‘or” used in sub-s. (2) of s. 100 is understood in its ordinary sense viz. 
in the sense of the word being disjunctive. Moreover, it is a very useful rule 
in the construction of a statute to adhere to the ordinary meaning of the words 
used, and to the grammatical construction, unless that is at variance with the 
intention of the Legislature, to be collected from the statute itself, or leads to 
any manifest absurdity or repugnance, in which case the language may be 
varied or modified, so as to avoid such inconvenience, but no further (vide 
Maxwell on the Interpretation of Statutes, 12th edition, at page 43). In my 
opinion, therefore, if the word ‘‘or’’ used in sub-s. (2) of s. 100 is understood 
in its ordinary disjunctive sense the sub-section becomes quite clear. 

Thirdly, if the word “company” is interpreted to mean private company 
also, the result in the ease of private company would be that the words “in the 
ease of private company’’ both in substantive part as well as in the proviso 
would become redundant, because in such a case s. 100(2) would read thus: 

“Where the occupier of a factory is a private company (‘company interpreted to 
mean private company also), any one of the directors thereof or in the case of private 
company, any one of the share-holders thereof, may be prosecuted and punished... 
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Provided that the private company (‘company’ interpreted to mean private company 
also), may give notice to the Inspector that it has nominated a director, or in the case 
of a private company, a share-holder, who is resident in either case within India, to be 
the occupler of the factory for the purposes of this Chapter, and such director or share- 
holder, as the case may be, shall ... share-holder.” 

Obviously, therefore, the words ‘‘in the case of private company” are redun- 
dant. It is needless to say that every portion of a statute must be given effect 
to and unless the construction leads to an absurdity, no portion of a statute 


should be deemed to be redundant. It is clear law that a construction which - 


would attribute redundancy to a Legislature should not be accepted except for 
compelling reasons. It is also not permissible to omit any part of its provision 
to ascertain the meaning of a section. The whole section must be read together 
and an attempt should be made to reconcile both the parts of a section or a 
sub-section. If a section is susceptible to two interpretations, that interpreta- 
tion should be rejected which would render some of the words in the enactment 
superfluous. 

There is also another aspect. If the word “company’’ is interpreted to mean 
both private as well as public company, it would mean that sub-s. (2) of s. 100 
enables the prosecuting agency to prosecute directors or share~holders of a 
public company and only share-holders of a private company in the absence of 
nominations and gives option to private company only, to nominate either a 
director or a share-holder as occupier, while public company can nominate only 
a director and not a share-holder as occupier. Now, apart from the fact that 
there are no words in sub-s. (2) of s. 100 indicating that in the case of a 
private company, an option is given either to nominate a director or a share- 
holder, the question is whether in 1948 when the Act was first enacted, it could 
be the intention of the Legislature that in the case of a private company, a 
director could be an occupier or could be nominated as such and, therefore, 
could be prosecuted and punished. In this connection, I may refer to s. 83A. 
of the Indian Companies Act, 1913, as it stood at the time the Act came into 
force in 1948. It reads thus: 

“83A. (1) Every company shall have at least three directors. 
(2) This section shall not apply to a private company except a private company be- 
ing a subsidiary company of a public company.” 


It is common grotind in this case that the company in the instant case, which 
is a private limited company, is not a subsidiary company of any public com- 
pany, It is, therefore, obvious that there was no obligation on private com- 
panies to have directors. If that is so, it is impossible that the Legislature 
may have thought of enabling a private company to have a director as occu- 
pier of a factory under the Act or to have him prosecuted and punished in 
case there was any contravention of the Act or Rules by a private company. 
In my opinion, therefore, this is another reason why I am inclined to hold that 
the word ‘‘company’’ used in s. 100(2) of the Act means only public company 
and excludes private company. It is true that under the Companies Act, 1956, 
it is now obligatory on the private companies to appoint directors, and it may 
be now enough to prosecute and punish directors in case of private companies 
and not make share-holders liable for such prosecutions. But I am interpret- 
ing s. 100(2) of the Act as it stands today and as it stood before 1956. It is 
for the Legislature, if it thinks proper, to suitably amend s. 100 of the Act to 
enable the private companies to nominate only directors and make directors 
liable for punishment as occupiers in view of the Companies Act, 1956. 
Fourthly, could it be then the intention of the Legislature to have either 
directors or share-holders in the case of a private company to be prosecuted 
and punished under Chapter X of the Act for any offence for which the 
occupier of a factory is punishable? Similarly, could it be the intention under 
the proviso to snb-s. (2) of s. 100 to have either a director or a share-holder 
to be nominated as an occupier in the case of a private company? I have 
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already pointed out that under the Indian Companies Act, 1913, appointment 
of directors was not obligatory in the case of a private company. Secondly, 
no apparent reason is pointed out to me on behalf of the defence why either 
directors or share-holders need be prosecuted and punished or need be nomi- 
nated under the proviso in the case of a private company. If in the case of a 
private company, a share-holder can be prosecuted and punished under Chap- 
ter X of the Act for any offence for which an occupier is punishable under 
the Act, I am unable to discover any reason why in addition to such a share- 
holder, a director, if any, of such a private company, also need be prosecuted 
and punished. The plain object of s. 100 of the Act is to ensure that no lacuna 
remains in the application of the provisions in the Act to occupiers of factories 
in the cases where the factories are occupied not by individuals but by firms, 
associations or public companies or private companies. It provides that where 
the occupier of the factory is a firm or other association of individuals, any 
one of the partners of the firm or members of the association may be punished. 
Where the occupier is a public company, any one of the directors may be 
prosecuted and punished. If that is so, if the occupier is a private company, 
it is enough to prosecute and punish any one of the share-holders and not any 
director, particularly as when the Act was enacted, there was no obligation on 
a private company to appoint a director. It seems to me, therefore, that the 
intention of the Legislature in enacting s. 100 is to make a director in the 
ease of a public company, and a share-holder in the case of a private company, 
liable for any offence for which an occupier is punishable under the Act. 
Similarly, the intention behind the proviso also seems to me to be to enable 
a public company to nominate any one of its directors as an occupier, and in 
the case of a private company, a share-holder, so that such a nominated diree- 
tor or share-holder, as the case may be, would be deemed to be an occupier for 
the purpose of Chapter X. 

In this connection, a reference to s. 76 of the Mines Act, 1952, as it stood 
before it was substituted by s. 41 of the amending Act No. 62 of 1959, which 
came into force on January 16, 1960, would be necessary. That section, as it 
stood then, reads thus: 

“76. Determination of owner in certain cases.—Where the owner of a mine is a firm 
or other association of individuals, any one of the partners or members thereof or where 
the owner of a mine is a public company, any one of the directors thereof, or where the 
owner of a mine is a private company, any one of the shareholders thereof, may be 
prosecuted and punished under this Act for any offence for which the owner of a mine is 
punishable: 

Provided that where a firm, association or company has given notice in writing to 
the Chief Inspector that it has nominated,— 

(a) in the case of a firm, any of its partners, 

(b) in the case of an association, any of its members, 

(c) in the case of a public company, any of its directors, or 

(&) in the case of a private company, any of its shareholders, 
who is resident in each case in any place to which this Act extends to assttme the respon- 
sibilities of the owner of the mine for the purposes of this Act, such partner, member, 
director or shareholder, as the case may be, shall, so long as he continues to so reside, 
be deemed to be the owner of the mine for the purposes of this Act, unless notice in 
writing cancelling his nomination or stating that he has ceased to be a partner, member, 
director or shareholder, as the case may be, ig received by the Chief Inspector.” 


There is hardly any difference between s. 100 of the Act and old s. 76 of the 
Mines Act, 1952, except that whereas in the case of a factory, the Act is con- 
cerned with an occupier, in the case of a mine, the Mines Act, 1952, speaks of 
an owner. A careful perusal of s. 76 of the Mines Act, 1952, would reveal 
that in the case of a public company, only a director can be prosecuted and 
nominated as an owner, while in the case of a private company, only a share- 
holder can be prosecuted and nominated as an owner. The Mines Act, 1952, 
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does not enable a private company to nominate a director as an owner. It was 
only after this old s. 76 came to be substituted by new s. 76 by virtue of s. 41 
of the amending Act No. 62 of 1959, that we find that the distinction between 
a public company and a private company is removed for the purpose of deter- 
mination of owner of mines in certain cases, and we find that all or any of the 
directors of a company, whether private company or public company, 1s made 
liable for any offence for which the owner of a mine is punishable. Likewise, 
the proviso to s. 76 also enables a company, whether public company or private 
company, to nominate its directors as owners for the purposes of the Mines 
Act, 1952. It should be noticed here that this amendment came to be made 
after the Companies Act, 1956, came into force on April 1, 1956. The Com- 
panies Act, 1956, makes it obligatory on every company other than a public 
company to have at least two directors (vide s. 252(2) of the Companies Act, 
1956). Considering, therefore, the provisions of s. 76 of the Mines Act, 1952, 
before and after its amendment, which is in part materia with the provisions of 
s. 100 of the Act, the intention of the Legislature in enacting s. 100 of the Act 
appears to be to make only a share-holder in the case of a private company 
liable for any offence for which an occupier is punishable under the Act, while in 
the case of a public company, it is only a director who is made liable to be prose- 
cuted and punished for any offence for which an occupier is punishable under 
the Act. 

There is also a third aspect of this question and it is this that form No. 2 
prescribed by the State Government under Rules 5 and 14 of the Rules also 
lends support to what I have stated above. Rule 5 is for application for regis- 
tration and grant of licence. Rule 14 provides for notice of occupation which 
is required to be in form No. 2. This form is prescribed for the purposes of 
both Rule 5 and Rule 14. Form No. 2 is for application for registration and 
notice of occupation specified in ss. 6 and 7 of the Act. Item No. 10 of this 
form requires full name and residential address of the occupier, and sub-item 
(ii) and sub-item (iv) of this item No. 10 require full name and residential 
address of the occupier ‘‘ Directors in case of publie limited liability company 
firm” and ‘‘Share-holders in case of a private company.” Whaf is material 
to be noticed about this form is that there is no column for the full name and 
residential address of any of the directors of a private company as an occupi*r. 
If the interpretation sought to be put on sub-s. (2) of s. 100 of the Act by the 
learned counsel Mr. Bhalchandra Mehta is correct, one would have expected a 
column for the full name and residential address of directors in case of a 
private company as an occupier of a factory. It is true that this form is 
prescribed by the Maharashtra State, inasmuch as the Rules are framed by the 
State in view of the provisions of s. 112 of the Act. It is also true that s. 113 
of the Act enables the Central Government to issue directions. But we have 
nothing on the record beyond the oral statement of the learned Assistant Gov- 
ernment Pleader at the Bar that any directions were issued by the Central Gov- 
ernment in connection with the rules framed by the State Government. The 
learned counsel Mr. Bhalchandra Mehta, therefore, argued that after all these 
rules framed by the State Government only show how the provisions of the 
Act including s. 100 were understood by the State Government. There is no 
provision in the Act to place the rules either before the Parliament or before 
the State Legislature before they became law. That is so. But all that I 
want to point out by relying on form No. 2 is that this form also supports the 
view I have taken above. 


Lastly, I may refer to one of the arguments advanced by the learned Assis- 
tant Government Pleader Mr. Raja Bhonsale. He drew my attention to s. 94 
of the Act which provides for enhanced penalty after previous conviction, and 
has submitted that if s. 100(2) is interpreted to mean that in the case of a 
private company either a director or a share-holder can be prosecuted and 
punished, and a private company can nominate a director, then there can be 
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hardly a case in which a share-holder of a private company can be prosecuted 
and. punished. In almost every case of a private company, share-holders can 
escape prosecution and punishment for an offence for which an occupier is 
punishable under the Act by appointing any person and designating him as 
director who is not a share-holder. I think that there is some substance in 
this submission, particularly because, as I have already pointed out, before the 
Companies Act, 1956, came into force, there could be no obligation on a private 
company to have any director under the Indian Companies Act, 1913. 

In ‘my opinion, therefore, considering the structure of s. 100, particularly 
sub-s. (2), and the intention of the Legislature, I am inclined to hold that 
the word ‘‘company’’ used in sub-s. (2) of s. 100 of the Act means ‘‘public 
company” and does not include private company. Accused No. 3, therefore, 
could not be the occupier for the purpose of Chapter X of the Act, much less 
he could be prosecuted and punished for the contravention of r. 86 of -the 
Rules. The nomination of accused No. 3 under the proviso to sub-s (2) of 
s. 100 of the Act, therefore, is invalid, Accused nos. 1 and 2, who are the share- 
holders of the company, therefore, could alone be prosecuted and punished in 
the instant case. f 

The question then arises whether both accused Nos. 1 and 2 who are share- 
holders can be prosecuted and punished or only one of them can be prosecuted 
and punished for the contravention of r. 86 of the Rules read with s. 92 of the 
Act. In this connection, the learned Assistant Government Pleader Mr. Raja 
Bhonsale has relied upon the words ‘‘any one of the directors thereof or in the 
case of private company, any one of the share-holders thereof’’, and has argued 
that the words ‘‘any one” in this clause mean each one or every one and, 
therefore, according to hig submission, both accused Nos. 1 and 2 who are ad- 
mittedly the share-holders of the company can be prosecuted and punished, 
while the learned counsel Mr. Bhalchandra Mehta has argued that the words 
“any one’’ necessarily mean only one and not all. In support of his argu- 
ment, the learned Assistant Government Pleader has relied upon Chief Inspec- 
tor of Mines v. K. C. Thapar,' while the learned counsel Mr. Bhalchandra 
Mehta has relied upon the decision of Allahabad High Court in Hari Krishna 
v. State of U. P* In Chief Inspector of Mines v. K. C. Thapar, their Lord- 
ships of the Supreme Court were considering the same words ‘‘any one’’ used 
in s. 76 of the Mines Act, 1952, to which I have already made a reference. 
Their Lordships have observed that the expression ‘‘any one of the directors” 
used in s. 76 is ambiguous; in some contexts, it means ‘‘only one of the direc- 
tors, does not matter which one,’’ but in other contexts, it is capable of mean- 
ing ‘‘every one of the directors’’. Which of these two meanings was intended 
by the Legislature in any particular statutory phrase has to be decided by the 
Courts on a consideration of the context in which the words appear, and in 
particular, the scheme and object of the legislation. On consideration of the 
scheme and object of the Mines Act, 1952, their Lordships held that when it 
is found that the Legislature uses the words which are capable of meaning ‘‘all 
the directors, all the members, all the shareholders and all the partners,’’ as 
also the other meaning ‘‘only one of the directors, only one of the partners, 
only one of the members, only one of the share-holders,’’ there is no doubt at 
all that the Legislature used the words in the former and not in the latter 
sense. They, therefore, held that the words ‘‘any one of the directors’’ used 
in s. 76 of the Mines Act, 1952, must be held to mean every one of 
the directors. Now, s. 100 of the Act is in pari materia with s. 76 of the Mines 
Act, 1952, as it stood before the amendment of 1959. Now, the Mines Act, 
1952, is a later Act and the Factories Act, 1948, is an earlier Act. How far 
one may look at a later statute is questionable. But I think that where the pro- 
visions of the later Act could only operate indirectly as an aid to the construc- 
tion of words in the earlier Act, such provisions of the later Act can be used 
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for the purpose of construction of the words used in the earlier Act. If an 
Act of Parliament uses the same language in the later Act which it has used 
in an earlier Act referring to the same subject and used for the same purpose 
and for the same object, it is safe and well-known rule of construction to 
assume that when the Parliament used the same words in the later Act on the 
game subject’and for the same purpose keeping in view the same objcet, such 
words were used in the same sense in which they were used in the later Act. 
Moreover, so far as s. 76 of the Mines Act, 1952, is concerned, it appears from 
the subsequent amendment, by which s. 76 was substituted by the amending 
Act No. 62 of 1959, that by using the words “any one of the directors’’ in the 
old s. 76, the Parliament intended to mean all the directors, because in the 
substituted s. 76 after the amendment, we find this intention made very clear 
by use of the words ‘‘all or any of the directors thereof’’ in the substantive 
part of the substituted s. 76. The substituted s. 76 came into force on January 
16, 1960 and their Lordships of the Supreme Court gave their interpretation 
on February 10, 1961. I, therefore, do not see any difficulty in accepting the 
submission of the learned Assistant Government Pleader that in the instant 
ease, both accused Nos. 1 and 2 who are the share-holders can be prosecuted and 
punished, because the words ‘‘any one” used in sub-s. (2) of s. 100 of the Act 
would mean ‘‘each one and every one of the share-holders.’’ As regards the 
decision of the Allahabad High Court relied upon by the learned counsel 
Mr. Bhalchandra Mehta, it is no doubt true that this decision directly relates 
` to the interpretation of s. 100 of the Act, with which we are concerned in this 
case. But in view of what I have observed above, and the decision of the 
Supreme Court by which I am respectfully bound, I cannot accept the inter- 
pretation put by the learned single Judge of the Allahabad High Court on 
s. 100 of the Act. The learned counsel for the defence then pointed out that 
such an interpretation would result into a hardship to all the share-holders 
where one share-holder can be prosecuted and punished for the contravention 
of the Act or the Rules. The learned Assistant Government Pleader has re- 
plied to this argument by drawing my attention to s. 101 of the Act. Section 
101 provides for exemption of occupier or manager from liability in certain 
cases. So far as it is relevant here, it says that where the occupier of a factory 
is charged with an offence punishable under the Act, he shall be entitled, upon 
complaint duly made by him and on giving to the prosecutor not less than 
three clear days’ notice in writing of his intention so to do, to have any other 
person whom he charges as the actual offender brought before the Court at 
the time appointed for hearing the charge; and if, after the commission of 
the offence has been proved, the occupier of the factory proves to the satisfac- 
tion of the Court that he has used due diligence to enforce the execution of the 
Act and that the said other person committed the offence in question without 
his knowledge, consent or connivance, that other person shall be convicted of 
the offence and shall be liable to the like punishment as if he were the occupier 
of the factory. In such a case, the occupier who is prosecuted shall be dis- 
charged from any liability under the Act in respect of the offence with which 
he is charged. The learned counsel Mr. Bhalchandra Mehta submitted that 
this exemption is available to an occupier as against a manager and not for one 
share-holder treated as an occupier as against another share-holder. Consider- 
ing the words ‘‘to have any other person whom he charges as the actual offender 
brought before the Court at the time appointed for hearing the charge,’’ I think 
that this exemption is available to every share-holder or a director who is 
brought before the Court as an occupier. He can point ont that some other 
director or share-holder who was under the control of the factory has commit- 
ted the offence and he himself has used due diligence to enforce the execution 
of the Act. That being the position, I think that there is some force in the 
submission made by the learned Assistant Government Pleader relying on.s. 101 
of the Act. At any rate, in view of the interpretation I have put relying on the 
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decision of the Supreme Court cited above, in my opinion, koth the accused 
Nos. 1 and 2 are liable to be prosecuted and punished. 

The result, therefore, is that accused No. 3, who is the appellant in Criminal 
Appeal No. 24 of 1973, is entitled to an acquittal, while the respondents (origi- 
nal accused Nos. 1 and 2) in the State appeal being Criminal Appeal No. 166 
of 1973, are liable to be convicted for the offence of contravention of r. 86 of 
the Rules read with s. 92 of the Act. 

As regards sentence, I think that a sentence to pay a fine of Rs. 200 each or 
in default to undergo simple imprisonment for one month would be sufficient 
to meet the ends of justice. I, therefore, pass the following order: 

Criminal Appeal No. 24 of 1973 is allowed. The order of conviction and 
sentence passed by the lower Court against the appellant (original accused 
No. 3) is hereby set aside and he is acquitted. Fine, if paid, may be refunded. 

Criminal Appeal No. 166 of 1973 filed by the State is allowed. The order of 
acquittal passed by the lower Court in favour of the respondents (original 
accused Nos. 1 and 2) is hereby set aside, and the respondents (orginal accused 
Nos. 1 and 2) are hereby convicted for the offence punishable under s. 92 of 
the Factories Act, 1948, read with r. 86 of the Maharashtra Factories Rules, 
1963, and each of them is hereby sentenced to pay a fine of Rs. 200 or in de- 
fault to undergo simple imprisonment for one month. Each of the respon- 
dents is granted one week’s time to pay the fine. 

The learned counsel Mr. Bhalchandra Mehta has made oral application for 
leave to appeal to the Supreme Court and for issuing fitness certificate. I do- 
not think that this is a fit case which need go to the Supreme Court under art. 
134 of the Constitution of India. The application, therefore, is rejected. 


2 - Order accordingly. 


ORIGINAL CIVIL. 


Before the Hon'ble Mr. R. M. Kantawala, Chief Justice, and Mr. Justice Tulzapurkar. 
M. S. SHAWHNEY v. MESSRS. SYLVANIA AND LAXMAN LTD.* 
Customs Act (LII of 1962), Secs. 25(1), 12(1), 2(23), X27), 15, 17, 29, 30, 31, 45, 46, 
47, 125, 129—Indian Tariff Act (XXXII of 1934), First Schedule—Notification issued 
under s. 25(1) of Customs Act, granting exemption to glass tubes, used in manufac- 
ture of fluorescent lamps, from customs duty leviable under First Schedule to Tariff 
Act—Exemption to remain in force upto and inclusive of March 31, 1967—Goods 
arrived at Bombay Port on March 29, 1967, custome authorities granting entry inward 
of the vessel carrying goods on same date-—Bill of entry for clearance of goods pre- 
sented on April 27, 1967—Whether such goods chargeable to customs duty—Tazxable 
event, date of occurrence of—Chargeability to duty and assesement or quantification 
thereof—Constitution of India, art, 226—Writ whether to issue when alternative remedy 
avatlable. 

By a notification dated September 3, 1966, the Government of India, Ministry of 
Finance, Department of Revenue and Insurance, in exercise of powers conferred by 
s. 25(1) of the Customs Act, 1962, granted exemption to glass tubes used in. the 
manufacture of fluorescent lamps from customs duty leviable under the First Sche- 
dule to the Indian Tariff Act, 1984. The exemption so granted was to remain in force 
upto and inclusive of March 31, 1967. The respondents imported such goods by vessel 
which arrived at Bombay on March 29, 1967. On the same date, on filing of import 
manifest, the customs authorities granted entry inward for the said vessel. A bill of 
entry was presented by the respondents on April 27, 1967 and the goods were actual- 
ly cleared by them on June 6, 1967. On the question whether the goods attracted 
customs duty leviable under the First Schedule to the Indian Tariff Act, 1934, as 
the bill of entry was presented only on April 27, 1967, that is beyond the peried of 
exemption: 

* Decided, January 14/15, 1975. O. C. J. tion No. 801 of 1967. 
Appeal No. 60 of 1970: Miscellaneous Peti- 
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Held, (i) that, under s. 12(1) of the Customs Act, 1962, chargeability in respect 
of levy of customs duty arises when the goods are imported into India; 

(ii) that by the combined effect of the definitions of the words “import” and 
“India” under sg. 2(23) and 2(27) of the Customs Act, 1962, import takes place when 
goods are brought into the territorial waters of India; 

(iii) that there is nothing in the Customs Act, 1962, which indicates that the 
chargeability is postponed until a bill of entry is presented; 

(iv) that, in the instant case, the goods imported by the respondents, crossed 
the customs barriers prior to March 31, 1967; and 

(v) that, therefore, they were exempt from payment of customs duty under 
the notification. 

In re Sea Customs Act, S. 20(2),1 Gopal Maya}i v. T. C. Sheth+ and Radha Kishna 
v. Union of India referred to. 

There is a clear distinction between the concept of chargeability in respect of 
customs duty and the concept of assessment or quantification of the amount payable 
by way of customs duty. 

Wallace Brothers & Co., Ltd. v. Commr. of Inc. Tax* and Kesoram Industries & 
Cotton Mills Ltd. v. C.W.T.5 referred to. 

When the fundamental right of a party is infringed, the High Court will not refuse 
to exercise its jurisdiction under art. 226 of the Constitution of India on the ground 
that an alternative adequate and efficacious remedy was available. 

Himmatlal v. State of M.P6 and Customs Collector, Bom. v. Shantilal & Co.,? 
relied upon. 


Tue facts appear in the judgment. 


Atul M. Setalvad, for the appellants. 
A. J. Rana, for the respondents. 


KANTAWALA ©. J. .The Assistant Collector of Customs and the Union of 
India have filed this appeal against the judgment and order of Kania J. whereby 
he set aside the order-passed by the Assistant Collector of Customs, Bombay 
on December 8, 1967 requiring the respondents to pay a sum of Rs. 1,40,558.75 
by way of duty for import of certain goods. The respondents are a company 
sinter alia carrying on business as manufacturers, importers and dealers in 
electrical goods, including fluorescent lamps and tubings. By a notification 
dated September 3, 1966 issued by the Government of India (Ministry of 
Finance) Department of Revenue and Insurance, in exercise of the powers 
conferred by s. 25(/) of the Customs Act, 1962 (Act 52 of 1962) (hereinafter 
referred to as ‘‘the Act’’) the Central Government exempted glass tubes used 
in the manufacture of fluorescent lamps, when imported into India, from the 
whole of that portion of duty of customs leviable thereon which is specified in 
the first schedule to the Indian Tariff Act, 1934. The exemption granted by 
this notification was to remain in force upto and inclusive of March 31, 1967. 

Pursuant to an import licence obtained by the respondents for import of 
glass tubings on or about February 2, 1967 the respondents placed an order 
with Sylvania International of New York, U.S.A. for the import of glass 
tubings of three different varieties, viz. (1) end formed fluorescent tubes, 
(2) flare tubings and (3) exhaust tubings. The said goods were shipped per 
8.8. ‘Steel Fabricator’ which arrived at the port of Bombay on March 29, 
1967. On the same date the import manifest of the said vessel was duly filed 
with the Customs authorities and the Customs authorities issued an order 
granting entry inward for the said vessel. A bill of entry in connection with 
the clearance of the said goods was presented by the respondents on April 27, 


1 [1968] A.LR. S.C. 1760. 482, P.C. 

2 (199) 62 Bom. L.R. 486. 5 (1965) 59 LT.R. 767. 

8 [1965] A.J.R. S.C. 1072. 6 pec} A.J.R. S.C. 408, 
4 (1948) 16 LT.R 240, s.c. 50 Bom. LR. 7 [1966] A.LR. S.C. 197. 
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1967 and the goods were actually cleared on June 6, 1967. At the time when 
the goods were cleared the Customs authorities accepted the contention of the 
respondents that in view of the exemption granted by the said notification no 
duty of customs was leviable on the said goods. Later on, on September 23, 
1967 the Assistant Collector of Customs, issued a show cause notice to the res- 
pondents stating that customs duty amounting to Rs. 1,40,558.75 was due 
from them as the said duty was not levied at the time of clearance of the consign- 
ment. By the said notice the respondents were called upon to explain why the 
amount specified therein should not be recovered from them. Reply to the 
show cause notice was given by the respondents by their letters dated Octo- 
ber 14, 1967 and November 24, 1967. Even a personal hearing was granted 
to them on November 4, 1967. Ultimately by an order passed by the Assistant 
Collector of Customs, Bombay on December 8, 1967 the respondents were call- 
ed upon to pay the sum of Rs. 1,40,558.75 as and by way of duty in respect 
of clearance of the said goods. By the said order the Assistant Collector of 
Customs stated that under s. 15 of the Act customs duty at the rate leviable 
on April 27, 1967 being the date when the bill of entry was presented, was 
leviable on the said goods. The respondents did not prefer any appeal against 
the said order to the Appellate Collector of Customs, Bombay, but by their 
attorneys’ letter dated December 19, 1967 called upon the Assistant Collector 
of Customs to withdraw and/or cancel the said order and/or the said demand 
for payment of duty. On December 20, 1967 the respondents filed a petition 
under art. 226 of the Constitution inter alia for a writ of certiorari to quash 
the said order dated Decémber 8, 1967. 


When the petition came up for hearing before the trial Court the appel- 
lants urged a preliminary contention that as an alternative efficacious remedy 
by way of an appeal was provided under the Act the Court in exercise of its 
discretion ought not to entertain the petition under art. 226 of the Con- 
stitution. On merits it was sought to be contended on behalf of the appel- 
lants that the taxable event occurred not when the goods entered the terri- 
torial waters of India but only when the bill of entry was presented or later. 
It was submitted on behalf of the appellants that s. 12 of the Act was not the 
only charging section but it has to be read along with s. 15 which was also a 
part of the charging section. These contentions were rejected by the learned 
Judge. The learned Judge rejected the preliminary contention urged on 
behalf of the appellants on the ground that when a fundamental right of a 
party is infringed a preliminary objection as to existence of an adequate 
alternative remedy cannot be accepted. He also further held that even though 
under s. 129 of the Act power was given to the appellate authority to dispense 
with deposit of duty demanded either wholly or in part such provision was 
not equally efficacious or adequate alternative remedy available to the res- 
pondents. So far as the merits of the controversy were concerned, he held 
that the taxable event is the import of goods within the customs barriers; that 
the cutsoms duties are charged on the goods on their being imported into the 
country; that the liability to pay customs duty is attracted when the goods are 
brought into the territorial waters of India and as the goods entered the ter- 
ritorial waters of India before March 31, 1967 they were exempt from payment 
of customs duty. In view of these findings, the impugned order passed by the 
Assistant Collector of Customs, Bombay was quashed by the learned Judge. 
The appellants have filed this appeal against this order of the learned Judge. 


Mr. Setalvad on behalf of the appellants has urged the very same conten- 
tions that were urged before the trial Court. A preliminary contention was 
urged by him that the issue of a writ under art. 226 of the Constitution is a 
matter of discretion with the High Court; that such discretion ought not to 
be exercised in favour of the respondents in view of the fact that they have 
failed to avail themselves of the alternative remedy by way of an appeal as 
provided under s. 128 of the Act. On merits he contended that the taxable 
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event for the purpose of levying customs duty occurs only when the bill of 
entry is presented or later but not when the goods enter the territorial waters 
of India. 

It is well-settled in view of more than one decision of the Supreme Court 
that when fundamental right of a party is infringed the High Court will not 
refuse 10 exercise its jurisdiction under art. 226 on the ground that an alter- 
native adequate and efficacious remedy was available. See Himmailal v. State 
of M. P! and Customs Collector, Bom. v. Shantilal & Co? As in the present 
ease calling upon the respondents to pay the sum of Rs. 1,40,558.75 pursuant 
to the order passed by the Assistant Collector of Customs is likely to affect, the 
fundamental right of the respondents, this Court will not hesitate to exercise 
its jurisdiction under art. 226 if a proper case is made out. 

The material questions that arise for consideration in this appeal are, when 
does a taxable event occur which will entitle the customs authorities to levy 
customs duty as provided in the Act? Does this event occur when the goods 
enter the territorial waters of India or does it occur only when the bill of 
entry as provided in s. 46 of the Act is presented or thereafter? In order to 
consider these questions it is necessary to see the scheme of the various pro- 
visions of the Act. Chapter V of the Act deals with levy of and exemption 
from customs duties. Section 12 deals with dutiable goods. Sub-section (1) 
thereof provides that except as otherwise provided in the Act, or any other 
law for the time being in force, duties of customs shall be levied at such rates 
as may be specified under the Indian Tariff Act, 1934, or any other law for 
the time being in force, on goods imported into, or exported from, India. The 
learned Judge has taken the view that this is a charging section. The argu- 
ment of Mr. Setalvad on behalf of the appellants is that this is not the only 
charging section but the chargeability is also contained in other provisions 
contained in Chapter V. Reference was made by him to the provisions of 
s. 15 which relate to the date for determination of rate of duty and tariff valua- 
tion of imported goods. The provisions of s. 15 (Z) are as under: 

“15. (1) The rate of duty, rate of exchange and tariff valuation, if any, applicable 
to any imported goods, shall be the rate and valuation in force,— 

(a) in the case of goods entered for home consumption under section 46, on the 
date on which a bill of entry in respect of such goods is presented under that section; 

(b) in the case of goods cleared from a warehouse under section 68, on the date 
on which the goods are actually removed from the warehouse; 

(c) in the case of any other goods, on the date of payment of duty: 

Provided that if a bill of entry has been presented before the date of entry inwards 

of the vessel by which the goods are imported, the bill of entry shall be deemed to have 
been presented on the date of such entry inwards.” 
Relying upon this section the contention of Mr. Setalvad was that as in the 
present case the goods were imported for home consumption, the rate of duty 
has to be determined having regard to the rate prevailing on the date on which 
a bill of entry in respect of such goods was presented under s. 46 of the Act. His 
submission was that as under this section the rate had to be determined having 
regard to the date on which the bill of entry was presented the chargeability 
would also arise only when such bill of entry was presented. Section 25 of 
the Act confers power upon the Central Government to grant exemption from 
duty. Sub-section (Z) thereof provides that if the Central Government is 
satisfied that it is necessary in the public interest so to do, it may, by notifi- 
cation in the Official Gazette, exempt generally either absolutely or subject to 
such conditions (to be fulfilled before or after clearance) as may be specified 
in the notification goods of any specified description from the whole or any 
part of duty of customs leviable thereon. As the exemption notification is 
issued in exercise of the powers conferred by sub-s. (Z) of s. 25, it is unneces- 
sary to refer to the provisions of sub-s. (2) thereof. 
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In exercise of the powers conferred by s. 25(1) of the Act on September 3, 
1966 the Government of India issued a notification whereby it is stated that 
the Central Government being satisfied that it is necessary in the publie in- 
terests so to do, hereby exempts glass tubes used in the manufacture of fluo- 
rescent lamps, when imported into India, from the whole of that portion of 
duty of customs leviable thereon which is specified im the first schedule to the 
Indian Tariff Act, 1934 (82 of 1984). This notification was to be in force 
upto and inclusive of March 31, 1967. Section 25(/) of the Act empowers 
the Central Government to grant exemption generally either: absolutely or 
subject to such conditions as may be specified in the notification. By this 
particular exemption notification, exemption is granted in respect of the 
whole of that portion of duty of cusoms leviable thereon which is specified in 
the first schedule to the Indian Tariff Act, 1934 and the only limitation pres- 
eribed is that glass tubes used in the manufacture of fluorescent lamps will 
be eligible for such exemption when imported into India. Thus the exemp- 
tion in respect of glass tubes will be available only when they are imported 
into India. The word ‘‘import” is defined in s, 2(23) and under that section 
unless the context otherwise requires ‘‘import’’ with its grammatical varia- 
tions and cognate expressions means bringing into India from a place outside 
India. The word “India” is defined in s. 2(27). The definition is an inclu- 
sive definition and it states that ‘‘India’’ includes the territorial waters of 
India. Thus the combined effect of the words ‘‘import’’ and ‘‘India’’ in these 
two sub-sections of s. 2 is that import takes place when goods are brought in- 
to the territorial waters of India from a place outside India. As pointed out 
by the Supreme Court in In re Sea Customs Act, 8. 20(2)3 at p. 1776, in the 
case of duties of customs including export duties though they are levied with 
reference to goods, the taxable event is either the import of goods within the 
customs barriers or their export outside the customs barriers. In Gopal Maya- 
ji v. T. C. Sheth* Desai J. points out (p. 488): 

“...It is apparent to me that the act of importation would be completed at the period 
of time when the goods cross the customs barrier. The act of importation contrary to 
restriction and prohibition would be complete once the customs barriers are crossed. 
It is ‘at that moment of time that the restriction and prohibition is violated. Whatever 
is transacted with reference to the goods subsequent to that period of time would be 
dealing with smuggled goods and/or goods imported contrary to prohibition and restric- 
tion. That dealing cannot be an act of importation into India contrary to prohibition 
and restriction.” 


The ratio of this decision has been approved by the Supreme Court in Radha 
Kishan v. Union of India. In view of this settled position in law the import 
of the glass tubes which are mentioned in the exemption notification was com- 
pleted when those glass tubes crossed the customs barriers. It is not disputed 
that the goods imported by the respondents crossed the customs barriers prior 
to March 31, 1967 upto which date the exemption notification was to be ope- 
rative. In that view of the matter, having regard to the provisions of s. 25(1) 
of the Act read with the exemption notification the goods imported by the res- 
pondents per s.s. ‘‘Steel Fabricator’ were exempted from the payment of the 
whole of that portion of the duty of customs leviable thereon which is speci- 
fied in the first schedule to the Indian Tariff Act, 1934. The respondents 
were, therefore, rightly entitled to exemption from payment of customs duty 
and the learned Judge was right in taking the view that the Assistant Coll-ctor 
of Customs was in error when he made a demand calling upon the respon- 
dents to pay the duty amounting to Rs. 1,40,558.75. 

It is necessary to examine the scheme of the Act as regards the chargeabi- 
lity in respect of customs duty. It is well-settled that a clear distinction 
exists between the concept of chargeability and the concept of assessment 
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or quantification of the amount payable by way of customs duty. It will be 
useful in this connection to refer to the observations of their Lordships of the 
Privy Council in Wallace Brothers & Co., Lid. v. Commr. of Inc. Tas, which 
have been approved by the Supreme Court in Kesoram Industries & Cotton 
Mills Lid. v. C.W.T.7 Those observations run as follows (p. 244) : 

“...the rate of tax for the year of assessment may be fixed after the close of the 
previous year and the assessment will necessarily be made after the close of that year. 
But the liability to tax arises by virtue of the charging section alone, and it arises not 
later than the close of the previous year, though quantification of the amount payable is 
postponed,” 


These observations fully justify the clear distinction that exists inter aha 
between chargeability in respect of a tax or duty and the quantification of the 
amount payable in respect thereof. The only charging section in respect of 
levy of customs duty is s. 12(/). As provided in that section duties of cus- 
toms shall be levied at such rates as may be specified under the Indian Tariff 
Act, 1934, or any other law for the time being in force, on goods imported in- 
to, or exported from, India. Thus the levy of customs duty either in respect of 
import or export of goods is under this section and such levy is subject to 
other provisions of the Act or any other law for the time being in force. The 
chargeability in respect of levy of customs duty arises when the goods are 
imported into India, i.e. when they cross the customs barriers as stated above. 
That event in the present case took place much prior to March 31, 1967 when 
the exemption notification was operative. Such chargeability in respect of 
levy of customs duty ought not to be confused with quantification of the 
amount or assessment thereof as provided under the scheme of the Act. Sec- 
tion 15 of the Act specifies the date for determination of rate of duty and tariff 
valuation of goods imported. Im case of goods entered for home consumption 
under s. 46 the rate of duty applicable to any imported goods shall be the rate 
in force on the date on which a bill of entry in respect of such goods is pre- 
sented under that section. The assessment has to be made as provided in 
s. 17 of the Act. What ss. 15 and 17 provide is to determine the rate at 
which duty is leviable and to quantify the amount payable by way of duty, 
but this is entirely different from ‘chargeability’ under the Act. Charge- 
ability arises simply by reason of s. 12(/) of the Act and that takes place 
only when the goods are imported into India i.e. into the territorial waters 
of India. 

The quesion then remains to be considered, whether there is any merit in 
the contention urged by Mr. Setalvad that the taxable event occurs only 
when the bill of entry is presented or thereafter. In support of this conten- 
tion our attention was invited to the various sections contained in Chapters 
VI, VII and VIII which deal with different topics. Chapter VI contains 
provisions relating to conveyances carrying imported or exported goods. Sec- 
tion 29(/) deals with arrival of vessels and aircrafts in India and it provides 
that the person-in-charge of a vessel or an aircraft entering India from any 
place outside India shall not cause or permit the vessel or aircraft to call or 
land (a) for the first time after arrival in India or (b) at any time while it 
is carrying passengers or cargo brought in that vessel or aircraft, at any place 
other than a customs port or a customs airport as the case may be. The effect 
of these provisions is that a vessel or an aircraft carrying passengers or cargo 
cannot call or land at a place other than a customs port or a customs airport. 
Section 30(7) provides for delivery of import manifest. Under that section 
the person-in-charge of a conveyance carrying imported goods shall, within 
twenty-four hours after arrival thereof at a customs station, deliver to the 
proper officer, in the case of a vessel or aircarft, an import manifest, and in 
the case of a vehicle, an import report, in the prescribed form. Thus this 

6 (1948) 16 I.T.R. 240, s.c. 50 Bom. L.R. 7 (1965) 59 I.T.R. 767. 
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provision lays down the things required to be done by the person-in-charge of 
a conveyance after its arrival when carrying imported goods. Section 31 lays 
down that imported goods shall not be unloaded from vessel until entry in- 
wards is granted. Such restriction is evident if regard be had to the provi- 
sions of sub-s. (J) thereof. Under that sub-section the master of a vessel 
shall not permit the unloading of any imported goods until an order has been 
given by the proper officer granting entry inwards to such vessel. These pro- 
visions merely relate to unloading of imported goods and the very expression 
“unloading of any imported goods’’ pre-supposes that the goods are already 
imported before they are unloaded. Chapter VII of the Act deals with 
clearance of imported goods and export goods. In this Chapter reference is 
made to the provisions of ss. 45, 46 and 47. Section 45 imposes restrictions 
on custody and removal of imported goods. Under that section, save as other- 
wise provided in any law for the time being in force, all imported goods un- 
loaded in a customs area shall remain in the custody of such person as may 
be approved by the Collector of Customs until they are cleared for home con- 
sumption or are warehoused or are transhipped in accordance with the pro- 
visions of Chapter VIII. Section 46 deals with entry of goods on importa- 
tion. The very marginal note makes it clear that entry of goods can always 
take place after the importation is complete. Section 47 deals with clearance 
of goods for home consumption. Clearance of imported goods can take place 
only after the importation is complete. Chapter VIII deals with goods in 
transit. There is nothing in any of the provisions to indicate that the charge- 
ability in respect of levy of customs duty is postponed until a bill of entry is 
presented. On the contrary, if such were the correct effect of the scheme of 
the Act an importer of goods can escape from levy of customs duty by import- 
ing them at a place other than a customs port or a customs airport. That 
such a thing is not conceivable is quite clear if regard be had to the provisions 
of s. 125(2) of the Act. That section is contained in Chapter XIV which deals 
with confiscation of goods and conveyances and imposition oi penalties. In 
the scheme of the various sections in this Chapter, s. 125 permits an option 
to be exercised by a party to pay fine in lieu of confiscation. The provisions 
of sub-s. (2) of s. 125 provide that for the removal of doubts it is hereby 
declared that any fine in lieu of confiscation of goods imposed under sub-s. (/) 
shall be in addition to any duty and charges payable in respect of such goods. 
Thus it is amply clear that a person who imports goods and lands them at a 
place other than a customs port or a customs airport in contravention of the 
provisions of s. 20(/) will be liable to pay customs duty as provided in s. 12(J) 
even though he may neither present a bill of entry nor comply with the 
various provisions of the Act. Thus it is amply clear that it is impossible to 
accept the view that the taxable event in respect of levy of customs duty takes 
place only when a bill of entry is presented or thereafter. If such were the 
correct view in a large number of cases persons may import goods into India 
contrary to the provisions of the Act and escape from levy and payment of 
customs duty. 

In our opinion, the learned Judge was right in taking the view that as in 
the present case the goods imported by the respondents, which were admittedly 
covered by the exemption notification, entered the territorial waters of India 
or crossed the customs barriers before March 31, 1967 being the last date upto 
which the notification was operative, the respondents were not under an obliga- 
tion to pay any customs duty. Thus the demand made by the Assistant Collec- 
tor of Customs, Bombay, was unjustified and the impugned order has been 
rightly quashed by the learned Judge. 

In the result, the appeal fails and is dismissed with costs. - 
Appeal dismissed. 
Solicitor for the appellants: V. B. Shastrs. 

Solicitors for the respondents: B. Munim & Co. 
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APPELLATE CIVIL, 


Before Mr. Justice Tulzapurkar and Mr. Justice Shah. 


VITHAL RANGNATH GAIKWAD v. MURLIDHAR WAMAN DHAVALE.* 


Bombay Tenancy and Agricultural Lands Act (Bom. LXVII of 1948), Secs. 15, 37, 29, 31, 
33B, 34 (old section}—Termination of tenancy by surrender by tenant--Whether pro- 
visions of s. 37 attracted to such case—Conditional surrender, effect of. 


To proceedings taken and orders passed under s. 15 of the Bombay Tenancy and 
Agricultural Lands Act, 1948 read with s. 29 of the Act, the provisions of s. 37 are 
not attracted unless, of course, in a given case, on facts, it is found that the sur- 
render itself was conditional and the order passed by the Mamlatdar under s. 15 
directed delivery of possession upon condition that the landlord shall cultivate the 
land personally or make use of it for non-agricultural purposes. 

Uttamrao Vithalrao More v. Nivruti Subhana Chambhar,! approved. 

Sarubai Kalu v. Vinayak Govind? and Asaram Hari Pawar v. Lata Raghunath 
Joshi, over-ruled. 

Khandu Anaji Dhangar v. Maharu Dula Patil,4 distinguished. 


Te facts dre stated in the judgment. 


Special Cal Application No. 2105 of 1970. 
V. M. Iamaye and R. W. Adak, for the petitioners. 
M. V. Sali, for the opponents. 

Special Civil Application No. 2392 of 1970. 
M. V. Paranjpe, with N. D. Hombalkar, for the petitioners. 
K. J. Abhyankar, for the respondents. 


TULZAPURKAR J. The question raised in this Special Civil Application (No. 
2105 of 1970) pertains to the applicability of s. 37 of the Bombay Tenancy and 
Agricultural Lands Act, 1948 (hereinafter called the Tenancy Act) to proceed- 
ings taken and orders passed under s. 15 read with s. 29 of the Act, and since 
un this aspect, there is a conflict of decisions, the matter has been referred 
to a Division Bench. 

The question arises in these circumstances: The property involved in this 
litigation is Survey No. 446 admeasuring 26 acres and 1 guntha with a pot- 
kharaba of 15 gunthas, assessed at Rs. 34, situate at village Newasa Budruk, 
district Ahmednagar. Petitioner No. 1 was the landlord of this land, while 
opponent No. 1 was the tenant. Sometime prior to September 2, 1957, op- 
ponent No. 1 surrendered the land m favour of petitioner No. 1 who at that 
time was a minor represented by his guardian, opponent No. 2. On September 
2, 1957, the tenant made an application under s. 15 of the Tenancy: Act inti- 
mating the Tenancy Awal Karkun of Newasa that he had voluntarily sur- 
rendered possession of the land leased to him. The application was register- 
ed as Tenancy Case No. 47 of 1957. On verifying that the surrender made 
by the tenant was a voluntary one and the tenant had, of his free will, relin- 
quished all his rights as a tenant, the Tenancy Awal Karkun accepted the 
said surrender, and after further satisfying himself that the landlord bona 
fide required the land for his personal cultivation, and the total acreage fell 
within the ceiling area, he ordered that possession of the entire land be given 
to the landlord. This order was passed by the Tenancy Awal Karkun on 
September 30, 1957. On March 24, 1958, the land was actually put in pos- 


* Decided, September 10, 1974. 8 (1972) Speofal Civil Application No. 
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session of the guardian of the minor landlord, petitioner No. 1. Sometime 
in 1964-65, petitioner No. 1 sold the land to petitioners Nos. 2 to 4 who entered 
in possession of the land from the date of purchase. On November 28, 1967 
opponent No. 1 tenant filed an application for restoration of possession of the 
land to him under s. 37 read with s. 39 of the Tenancy Act on the ground that 
the landlord had failed to cultivate the land personally, and this application 
was numbered as A.L.T. Case No. 4 of 1968. The application was resisted by 
the landlord and his purchasers principally on the ground that since possession 
of the land had been obtained by the landlord under s. 15 of the Act after a 
voluntary surrender had been duly verified by the Tenancy Awal Karkun, the 
provisions of s. 37 of the Act were not applicable. The Additional Tahsildar, 
Newasa took the view that s. 37 of the Tenancy Act was attracted and the 
tenant was entitled to restoration of possession. He accordingly by his order 
dated March 14, 1969 directed restoration of possession of the land under 
s. 37(1) of the Tenancy Act to the tenant and further directed that compensa- 
tion amounting to Rs. 4,000 for four years from 1964-1965 to 1967-1968 and 
further compensation of Rs. 1,000 per annum till actual delivery of possession 
should be paid to the tenant. Against this order passed by the Additional 
Tahsildar, the petitioners (the landlord and his purchasers) carried an appeal 
to the Collector being Tenancy Appeal No. 42 of 1969. The Sub-Divisional 
Officer who heard the appeal confirmed the view of the Tahsildar and dismiss- 
ed the appeal on July 22, 1969. The revisional application that was preferred 
by the petitioners to the Maharashtra Revenue Tribunal was dismissed on 
March 16, 1970. Against the decision of the Tribunal, the present Special Civil 
Application has been filed by the petitioners challenging the view that s. 37 of 
the Act was applicable to the facts of the case and further challenging the 
finding that there was a conditional surrender under the proceedings that took 
place under s. 15 of the Act. 

On behalf of the petitioners, Mr. Limaye contended before us that in view 
cf the fact that the landlord had obtained possession of the land under s. 15 
of the Act upon a voluntary surrender having been verified by the Tenancy 
Awal Karkun in Tenancy Case No. 47 of 1957, s. 37 could not be invoked 
by the tenant. He pointed out that in terms, s. 37 of the Act was applicable 
to cases where the landlord had obtained possession of the land after termina- 
tion of the tenancy under s. 31 or s. 33B or s. 34 of the Act as it stood 
immediately before the commencement of the Amending Act, 1956, and had 
feiled to use the land for any of the purposes specified in the notice given under 
any of the aforesaid sections. He pointed out that s. 15 of the Act, which 
provided for termination of tenancy by a surrender on the part of the tenant 
and consequent recovery of possession by the landlord pursuant to an order 
that may be passed by the Mamlatdar under that section, had not been men- 
tioned in s. 87 at all. He, therefore, urged that the provisions of s. 37 were 
not attracted to the facts of the case, and the lower authorities were in error 
in invoking the provisions of s. 37 and passing an order for restoration of 
possession in favour of the tenant. He also contended that the finding of the 
Additional Tahsildar, which was confirmed by the Sub-Divisional Officer and 
the Tribunal will have to be regarded as perverse being contrary to the ex- 
press language used in the application preferred by the tenant under s. 15 of 
the Act and the deposition given by him before the Additional Tahsildar. He 
pointed out that neither the proceedings nor the final order of the Additional 
Tahsildar under s. 15 of the Act showed that there was any conditional sur- 
render, that is to say, surrender on condition that the landlord should per- 
sonally cultivate the land after obtaining possession thereof. In support of his 
contention that s. 37 of the Act could not be attracted to a case governed by 
s. 15 of the Act, he relied upon the judgment of Mr. Justice Abhyankar in 
Uttamrao Vithalrao More v. Nivruts Subhana Chambhar.! 


1 (1969) Special Civil Application No. March 28, 1969 (Unrep.). 
1872 of 1966, decided by Abhyankar J., on 
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On the other hand, Mr. Sali, appearing for opponent No. 1 (tenant), 
contended that even to a case covered by s. 15 of the Act, s. 37 was attracted, 
and, in that behalf, he relied upon the provisions of sub-s. (2) of s. 15 in 
which a reference has been made to ss. 31 and 31A of the Tenancy Act. Accord- 
ing to him, under sub-s. (2) of s. 15, it has been provided that where a tenant 
surrenders his tenancy, the landlord shall be entitled to retain the land so 
surrendered for the like purposes, and to the like extent, and in so far as the 
conditions are applicable subject to the like conditions, as are provided in 
ss, $1 and 31A for the termination of tenancies; and relying upon this pro- 
vision, he urged that for all practical purposes, an order under s. 15 under 
which the landlord obtains possession of land for personal cultivation should 
be regarded as an onger having been passed under s. 31 of the Act in which 
case he says the provisions of s. 37 would get immediately attracted. In sup- 
port of his contention, he relied upon a decision of Mr. Justice Vaidya in the 
ease of Sarubai Kalu v. Vinayak Govind and also upon another unreported 
decision of Mr. Justice Vaidya in Asaram Hari Pawar v. Lata Raghunath 
Joshi? He also contended that the surrender in the instant case under s. 15 of 
the Act was rightly held to be a conditional surrender by the lower authorities; 
and since the surrender was a conditional one, and since the landlord committed 
breach of condition on which possession was delivered to him under the order 
passed by the Additional Tahsildar on September 30, 1957, the lower autho- 
rities were right in resorting to s. 37 of the Act and restoring possession of 
the land to the tenant, and, in support of this contention, he relied upon a deci- 
sion of Tambe, Acting C. J. and Gokhale, J. in Khandu Anaji Dhangar v.’ 
Maharu Dula Pats 


It will be desirable to deal with the factual aspect of the question before we 
turn to the legal point raised before us of the applicability of s. 37 to the 
proceedings and order passed under s. 15 of the Act. On the factual aspect, as 
ig stated earlier, Mr. Sali’s contention has been that the surrender that was 
made by the tenant in this case and which surrender was accepted as a voluntary 
one by the Tenancy Awal Karkun on September 80, 1957 has been rightly held 
to be a conditional surrender by the Additional Tahsildar in the present pro- 
ceedings, and this view has been confirmed by the Sub-Divisional Officer and 
the Tribunal in appeal and revision respectively. According to him, if the 
snrrender is regarded as conditional surrender, the tenant would be entitled 
10 restoration of possession under s. 387 no sooner the landlord is shown to have 
committed a breach of the condition relating to personal cultivation that has 
been imposed upon him while effecting the surrender, and in support of his 
said contention, he relied upon the Division Bench decision of this Court in 
Khandu Anaji’s case decided on November 17, 1962. Before we go to the 
decision on which reliance has been placed, we shall examine the factual aspect 
in view of the record that has been made available to us. It may be mentioned 
that in the present proceeding which was commenced under s. 37 and number- 
ed as A.L.T. Case No. 4 of 1968, only the judgment and order of the Tenancy 
Awal Karkun in Tenancy Case No. 47 of 1957 was produced, but before us, 
Mr. Sali has produced the certified copies of the application that was preferred 
by the tenant under s. 15 of the Act, the application made by the landlord 
in those proceedings, as well as the depositions of both the tenant and the land- 
lord recorded before the Tenancy Awal Karkun, and it is on an appreciation 
of this material that we wll have to consider as to whether the surrender made 
by the tenant was a conditional one or not. In the application made by the 
tenant under s. 15 of the Act, the tenant has merely averred certain facts. 
After giving the particulars of land in question, the tenant has stated that the 


2 (1971) 74 Bom. L. R. 816, s, c. [1978] 4 (1062) Special Civil Application No. 
A.LR. Bom. 71. 548 of 1962, decided by Tambe Actg. C. J. 
8 (1972) Special Civil Application No. and Gokhale J., on November 17, 1962 
824 of 1969, decided by Vaidya J., on August (Unrep.). 
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słid land has been in his possession as a tenant; that he has enough land of 
his own for cultivation; that the opponent (landlord) owns only the land in 
question and he depends upon that land for his livelihood; that opponent's 
holding is within the limit of 48 acres and his income is within Rs. 1,500; and, 
therefore, he (tenant) has of his own will relinquished possession of the land 
and has also relinquished all his rights as tenant; therefore, possession should 
be delivered to the opponent and in the record of rights, whatever rights were 
entered in his name to the land should be deleted. The landlord in his appli- 
cation has stated thus: That the land in question is in possession of the tenant 
who has enough land of his own for cultivation; that he (landlord) has only 
this particular land which is within the limit of 48 acres and he depends 
thereon for his livelihood; that his income is below Rs#1,500; therefore, the 
tenant has of his own will relinquished possession as also his rights 
as tenant, and, therefore, possession should be given expeditiously, and that 
the tenant’s rights entered in the record of rights should be deleted. It will 
appear clear from the recital that are to be found in both the applications that 
beyond making statements of fact, there is nothing to indicate that the relin- 
quishment of possession by the tenant was on condition that the landlord must, 
on receiving possession, cultivate it personally or that if he failed to do so, 
possession will have to be restored back to the tenant. It is true that it has 
been recited in both the applications that the landlord depends upon this 
particular land for his livelihood and that that is the only land owned by 
the landlord. That may be the reason for handing over possession of the 
land by the tenant to the landlord, but that is far from saying that possession 
was sought to be delivered or handed over to the landlord on condition that the 
landlord must thereafter cultivate the land personally. The depositions of the 
tenant as well as the landlord before the Tenancy Awal Karkun also do not 
indicate anywhere that the surrender was conditional, that is to say, the same 
was made on condition that the landlord must or should cultivate the land 
personally after he obtains possession thereof. In fact, in the whole of the 
deposition of the tenant, the relevant statements made by him are to the effect: 


“I was cultivating the land every year at an yearly rent of Rs. 401. I want to sur- 
render this land of my own free will. That no pressure has been brought on me for 
surrendering the land, nor was any threat shown to me by anyone. I have 25 bigas 
of land standjng in the name of my father which is sufficient for maintenance of my 
family. I am unable to cultivate the land in question, and, therefore, I am voluntarily 
surrendering the land. I have no objection whatsoever to hand over possession of the 
land to the landlord.” 


In other words, even in his deposition, the tenant has nowhere stated that he 
was surrendering the land on condition that the landlord should cultivate the 
land personally. On the contrary, he has clearly indicated that he was unable 
to cultivate the land on account of his own large holding of 25 bighas and 
hence he was surrendering the land. Even the order passed by the Tenancy 
Awal Karkun does not show that while ordering delivery of possession of the 
land in question to the landlord, he had imposed any condition on the landlord 
that he should cultivate the land personally. It is true that the two material 
issues that were framed by the Tenancy Awal Karkun were,—(a) whether 
the surrender was voluntary; and (b) whether the landlord bona fide required 
the land for personal cultivation or for N.A. use; and the findings recorded 
by the Tenancy Awal Karkun were to the effect that the surrender was volun- 
tary and that the land was required by the landlord for personal cultivation 
only. 'The expression “only’’ while answering the second issue has obvious 
reference to the two parts of that issue, viz. (1) whether the landlord bona 
fide required the land for personal cultwatton or for N.A. use and the Tenancy 
Awal Karknn ‘answered the first part of the issue in the affirmative in favour 
of the landlord. In other words, out of the two purposes mentioned in the 
issue, the first one had been established by the landlord. It is true that the 
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second issue was framed by the Tenancy Awal Karkun and finding was given 
thereon, but such an issue is required to be framed in the proceedings under 
s. 15 of the Act, for even after the acceptance of surrender as a voluntary 
one, he has to find out whether the landlord is entitled to retain the land or any 
portion thereof so surrendered; and in case it is found that the landlord does 
not require the land either for personal cultivation or for any N.A. use, the 
disposal of that land is governed by s. 32P of the Act. Therefore, the mere 
fact that an issue with regard to the personal cultivation of the landlord was 
raised and answered by the Tenancy Awal Karkun in favour of the landlord, 
is no indication that the order of delivery of possession was passed on condi- 
tion that the landlord must cultivate the land personally. In’ fact, there is no 
such condition indicated in the final order passed by the Tenancy Awal Karkun. 
That being the position, it seems to us very difficult to accept the finding of 
the Additional Tahsildar that the surrender was conditional or that the order 
passed by the Tenancy Awal Karkun directing delivery of possession to the 
landlord was conditional upon the landlord cultivating the land personally. 
It appears that the deposition of the tenant in proceedings under s. 15 was 
produced before the Additional Tahsildar in Tenancy Case No. 4 of 1968, and 
after going through that deposition, this is what the Additional Tahsildar has 
observed in his judgment: 

“The learned pleader for the opponents produced the deposition of the applicant in 
surrender case... It is true that there is nothing in the deposition which can dictate 
the terms of conditions for surrender but while disposing of the application of the land- 
lord... in Ten. Case No. 47/57 decided on 30-9-1957 specific issue No. 3 as to whether 
the landlord bonafide required the land for personal cultivation or any N.A. use was 
framed and decided that the land was required for personal cultivation only. This 
means that the landlord agreed to the condition of personal cultivation.” 


Tt is in thig manner that the Additional Tahsildar came to the conclusion that 
it was a conditional surrender. It is thus clear that the tenant in his deposi- 
tion never suggested that he had relinquished the land on any condition, but 
such conditional surrender has been inferred by the Additional Tahsildar from 
the fact that an issue with regard to landlord’s personal cultivation was raised 
and answered by the Tenancy Awal Karkun in favour of the landlord. As 
discussed earlier, such an issue with regard to personal cultivation of the 
landlord or whether the land is required by the landlord for N.A. use, has 
got to be raised in proceedings under s.“15, for even if a finding is recorded 
that the surrender is voluntary on the part of the tenant, the land cannot be 
ordered to be delivered to the landlord unless the authority is satisfied that 
the landlord requires the land for his personal cultivation or for N.A. use, 
and if the land is not so required by the landlord, then the land is liable to 
be disposed of under s. 32P of the Act. Therefore, the mere fact that the 
issue with regard to the landlord’s personal cultivation was raised and ans- 
wered in favour of the landlord cannot lead to the inference that the surrender 
was conditional or that the order directing delivery of possession to the land- 
lord was conditional. The finding of the Additional Tabsildar that surrender 
was conditional must be regarded as perverse and it is such finding without 
any further discussion that has been confirmed by the Sub-Divisional Officer 
in appeal and the Maharashtra Revenue Tribunal in revision. In our view, 
therefore, there was no question of surrender being conditional or even thé 
order for delivery of possession in favour of the landlord being conditicnal— 
conditional upon the landlord personally cultivating the same after he had 
obtained possession. In that view of the matter, it is difficult to accept the 
eontention of Mr. Sali that the surrender being conditional, on a breach of the 
condition, the tenant was entitled to restoration of possession. 


The decision in Khandu Anaji v. Maharu Dula that was relied upon by 
Mr. Sali turned on the facts which obtained in that case. In proceedings taken 
under s. 15 of the Act in that case, the tenant in his statement had specifically 
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stated that he was ready to surrender the land on condition that the landlord 
cultivated it personally. Even the landlord in his statement had also stated 
in express terms that he was taking the-land for his personal cultivation. What 
is more, after recording the statements and holding the enquiry, the Tenancy 
Awal Karkun after accepting the surrender made the following order: 

“The applicant has surrendered his tenancy rights on condition that the above land- 
lord would cultivate the land personally. I, therefore, order that the possession of the 
suit land be restored to the opponent-landlord on condition that he should cultivate 
the land personally under section 15 read with sections 31, 31-A and 37 of the amended 
Act of 1956.” 


In other words, factually, the Court came to the conclusion relying upon the 
material indicated above that the surrender was conditional and even the final 
order passed by the Tenancy Awal Karkun who accepted the surrender as 
voluntary clearly indicated that the land had been delivered to the possession 
of the landlord on condition that he should cultivate it personally, and what 
is more, even the reference to s. 37 of the Act was also incorporated in the last 
part of his order. It was in those circumstances that this Court in Khandu 
Anaji’s case took the view that the provisions of s. 37 were attracted to a case 
where the surrender under s. 15 had been a conditional one—conditional upon 
the landlord cultivating the land personally and where even the order passed 
by the Tenancy Awal Karkun directing delivery of possession to the landlord 
was expressly on condition that the landlord cultivated the land personally under 
gs. 31, 31-A and 37 of the Act. The decision, therefore, on which reliance has 
been placed by Mr. Sali cannot avail him in this case. Having regard to the 
above discussion, we are clearly of the view that the finding of the Tenancy 
Awal Karkun which has been confirmed by the Sub-Divisional Officer and the 
Maharashtra Revenue Tribunal in appeal and revision respectively deserves to 
be set aside, and there being no order directing the delivery of possession to 
the landlord on condition that he should cultivate the land personally, there 
would be no question of restoring possession of the land to the tenant on the 
ground that the landlord had failed to cultivate the land personally. 

The next question that arises for our determination is whether the provi- 
sions of s. 87 of the Tenancy Act are attracted to a case falling under s. 15 
of the Act or not. Section 37(/) in terms merely refers to cases of a landlord 
taking possession of the land after termination of tenancy under ss. 31, 33B 
and 34 of the Act as it stood before the commencement of the Amending Act, 
1956, and then failing to use the land for any of the purposes for which he has 
recovered possession and does not make any mention of s. 15 at all. Section 
37(7) runs as follows: 

‘Tf after the landlord takes possession of the land after the termination of the 
tenancy under section 31, 33B or section 34 of this Act as it stood immediately before 
the commencement of the Amending Act, 1956 he fails to use it for any of the pur- 
poses specified in the notice given under section 31, 33B or section 34 of this Act as 
it stood immediately before the commencement of the Amending Act, 1956 within one 
year from the date on which he took possession or ceases to use it at any time for any 
of the aforesaid purposes within twelve years from the date on which he took such 
possession, the landlord shall forthwith restore possession of the land. to the tenant 
whose tenancy was terminated by him, unless he has obtained from the tenant his re- 
fusal in writing to accept the tenancy on the same terms and conditions on has offered 
in writing to give possession of the land to the tenant on the same terms and condi- 
tions and the tenant has failed to accept the offer within three months of the receipt 
thereof.” 


On a fair reading of s. 37(1), therefore, it appears clear that the provisions 
of that section could be invoked only in cases where the landlord has taken 
possession of the land after termination of tenancy under s. 31, or s. 38B or 
the old s. 34 and has further failed to use the land for any of the purposes 
specified in the notice given under s. 31, 38B or old s. 34, and prima facis, 
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the case of a landlord ‘taking possession of land under s. 15 of the Act upon a 
surrender having been made by the tenant and having been verified by the 
Mamlatdar under s. 15 is not covered by s. 37. The only manner in which s. 37 
was sought to be attracted to a case governed by s. 15 of the Act was by reason 
of the provisions of sub-s. (2) of 8. 15 in which reference to ss. 31 and 31A 
has been made. It would be therefore necessary to set out the provisions of 
s. 15 of the Act. Section 15 runs as follows: 

“(1) A tenant may terminate the tenancy in respect of any land at any time by 
surrendering his interest therein in favour of the landlord: 

Provided that such surrender shall be in writing, and verlfled before the Mam- 
latdar in the prescribed manner, 

(2) Where a tenant surrenders his tenancy, the landlord shall be entitled to re- 
tain the land so surrendered for the like purposes, and to the like extent, and in so 
far as the conditions are applicable subject to the like conditions, as are provided in 
sections 31 and 31A for the termination of tenancies. 

(ZA) The Mamlatdar shall, in respect of the surrender verifled under sub- 
section (1), hold an inquiry and decide whether the landlord is entitled under sub- 
section (2) to retain the whole or any portion of the land so surrendered and specify 
the extent and particulars in that behalf. 

(3) The land, or any portion thereof, which the landlord is not entitled to retain 
under sub-section (2), shall be liable to be disposed of in the manner provided under 
clause (c) of sub-section (2) of section 32P.” 


It was urged on behalf of the tenant that since sub-s. (2) of s. 15 provides that 
whenever a tenant surrenders his tenancy, the landlord shall be entitled to 
retain the land so surrendered ‘‘for the like purposes, and to the like extent, 
and in so far as the conditions are applicable subject to the like conditions as 
are provided in sections 31 and 31A’’, for all practical purposes, the landlord’s 
obtaining possession for personal cultivation upon termination of a tenancy by 
way of surrender under s. 15 should be regarded on the same footing as under 
s. 31, and, therefore, an order passed under s. 15 for all practical purposes 
should be regarded as an order passed under s. 31 of the Act and thus s. 37 
gets clearly attracted. It was pointed out that such a contention has been 
accepted by Mr. Justice Vaidya in Sarubai Kalw’s case. It is not possible to 
accept this contention for the reasons which we shall presently indicate. It is 
true that sub-s. (2) makes a reference to ss. 31 and 381A, but the mere reference 
to ss. 31 and 31A or the further fact that the landlord’s right to retain land 
has been subjected to certain restrictions mentioned therein, viz. he can retain 
the land subject to the like purposes or the like extent or the like conditions 
as are mentioned in ss. 31 and 31A cannot convert an order passed under 
s. 15 into an order passed under s. 31 of the Act. In our view, all that sub- 
s. (2) of s. 15 does is to incorporate by reference the conditions of termination 
of tenancy embodied in ss. 31 and 31A of the Act, but because of that, the 
order under s. 15 cannot be regarded as one having been passed under s. 31 
or s. lA of the Act. The provision in terms speaks of termination of tenancy 
brought about by surrender and not by a notice by a landlord as required by 
8. 31. It is only the consequences of a surrender of tenancy made by a tenant 
that are enjoined to be worked out having regard to such of the conditions as 
may be applicable as mentioned in ss. 31 and 31A. That is the only effect of 
sub-s. (2) making a reference to ss. 31 and 381A. The view expressed in Sarubai 
Kalu’s case therefore cannot be regarded as correct. 


It was, however, urged on behalf of the tenant before us that after all, the 
ultimate result to a large extent was one and the same whether the parties 
went before the Mamlatdar either under s. 15 or under s. 81, for, the ultimate 
remlt was that the landlord obtained and retained possession of the land either 
for personal cultivation or hig N.A. use, and if the landlord failed to make 
use of the land for the purpose for which he obtained it, there was no reason 
why the tenant should not get back possession from such defaulting landlord. 
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It was pointed out that it was possible that undue advantage of a tenant’s 
illiteracy might be taken by an unscrupulous landlord when he desired to 
achieve his objective by resorting to s. 15 rather than s. 31 of the Act, and, 
therefore, irrespective of the question as to whether the proceedings, which 
result in the landlord obtaining possession, have been taken under s. 15 or 
under s. 3l, any landlord who has obtained and retained possession of the land 
in question should be subjected to the provisions of s. 37 of the Act. In the 
first place, this aspect concerns policy and it is for the Legislature to make 
suitable provision and the simplest way would have been to include cases covered 
by s. 15 within the scope and ambit of s. 37, but as stated earlier, s. 37 does 
not make any reference to s. 15 at all. Secondly, there is vast difference be- 
tween the termination of tenancy on the part of the tenant by surrendering 
the land in favour of the landlord, and termination of the tenancy by the land- 
lord for the purposes of obtaining the land for personal cultivation or for his 
N.A. use, and it is only the latter type of termination that has been specifically 
included in s. 87 of the Act. Mainly, under s. 31, the termination of tenancy 
is by the landlord in exercise of his right to obtain possession of the land for 
personal cultivation, while under s.,15 it is the tenant who initiates the action 
by surrenderding his tenancy and upon such surrender being verified as volun- 
tary, the land is given to the landlord and cases are not inconceivable where 
sheer inability to cultivate the land on account of largeness of the tenant’s own 
holding might prompt the tenant to make a voluntary surrender in which event 
there may be no occasion to restore the surrendered land to him on landlord’s 
failure to use it for the purpose for which he had obtained it. No useful pur- 
pose would have been served by bringing such cases within the purview of s. 37. 
Moreover, it is not correct to say that even the ultimate result is one and the 
same whether proceedings are initiated: under s. 15 or s. 31. A landlord initiat- 
ing proceedings under s. 31 read with s. 29 would ordinarily be entitled to 
recover possession of half the land and the other half would always remain 
with the tenant and on the tiller’s day he becomes absolute purchaser of that 
portion, whereas if tenancy is terminated by surrender as contemplated by 
s. 15, then, in proceedings taken thereunder, the landlord, depending upon his 
own holding at the material time, may be entitled to the entire land or such 
portion thereof as would make his total holding equal to the ceiling area. 
There is yet one more difference. In proceedings instituted under s. 31, if the 
landlord were to fail to prove his bona fide requirement for personal cultivation, 
his application for possession would fail, and the tenant would become the 
owner of the entire land on the tiller’s day. But in proceedings instituted 
under s. 15 of the Act upon the surrender being found voluntary, even if the 
landlord were to fail to establish his requirement for personal cultivation or 
any requirement for non-agricultural use, and for that matter, even if the 
landlord were to say that he did not want the land for himself, such land would 
not revert back to the tenant but it would form part of the pool distributable 
under s. 32P of the Act. In other words, the two modes of termination of 
tenancy are different, the two procedures are different and even the conse- 
quences flowing therefrom including ultimate results are different, and, there- 
fore, it would be difficult to ascribe any intention to the Legislature that even 
to cases falling under s. 15 of the Act, the provisions of s. 37 were to be applied, 
especially when s. 37 in terms merely refers to termination of the tenancy by 
the landlord under ss. 31, 33B or the old s. 34. For the reasons indicated 
above, we are clearly of the view that s. 37 of the Act is not attracted to a 
case falling under s. 15 of the Act unless of course in a given case on facts it 
is found that the surrender itself was conditional and: the order passed’ by 
the Mamlatdar under s. 15 directed delivery of possession upon condition that 
the landlord shall cultivate the land personally or make use of it for his own 
non-agricultural ‘purposes as was the case in Khandu Anaji v. Maharu Dula. 

Undoubtedly, strong reliance was placed on behalf of the tenant on the de- 
cision in Saruba Kalu v. Vinayak Govind. In that case, a view has been 
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taken that even for the purposes of s. 38-B(5)(a) the order under s. 15 must 
be construed as an order under s. 31, and it was held that the landlord, who 
had already obtained half the land originally leased to the tenant for personal 
cultivation upon a surrender under s. 15, will not be entitled to recover pos- 
session of the remaining half of the land. The facts in that case were that 
the landlord had filed an application under s. 38B read with s. 29(2) of the 
Act after obtaining certificate under s. 88C. The application was resisted by 
the tenant on the ground that the landlord had already obtained from him 
half the land originally leased to him for personal cultivation upon a surrender 
under s. 15 of the Act, and hence in view of the provisions of s. 33-B(5) (a) 
of the Act, the landlord was not entitled to recover possession of the remain- 
ing half of the land, which was the subject-matter of dispute between him and 
the landlord then. The contention of the tenant was upheld by the Court in 
view of the provisions of s. 15(2) of the Act. The Court observed as follows 
(p. 815): 

“ ..This contention must be upheld because if the landlord is entitled to retain 
possession of the land subject to like conditions mentioned in s. 31 as well as for the 
like purpose and to the like extent, it means that for all practical purposes an order 
under s. 15 must be considered as an order under s. 31. I am, therefore, of the opinion 
that even for the purpose of s. 33-B(5)(a) the order under s. 15 must be construed as 
an order under s. 31 for all purposes.” 


With respect, the aspect that s. 15(2) merely incorporates by reference the 
conditions of termination of tenancy embodied in ss. 31 and 31A of the Act 
and does not do anything more seems to have been overlooked. As discussed 
above, it seems to us clear that the mere reference to ss. 31 and 31A in s. 15(2) 
of the Act and the further fact that the landlord’s right to retain possession 
has been made subject to like conditions mentioned in s. 31 or s. 381A (im so 
far as these are applicable) cannot alter the position that the order passed 
under s. 15 would be an order under that section and not an order passed 
under s. 31 of the Act. The same view was taken by the learned Judge in 
another matter being Asaram Hari Pawar v. Lata Raghunath Joshi decided 
hy him on August 8, 1972. It was expressed by the learned Judge in these 
words: 

“Mr. Rege, learned Coungel for the petitioner, submitted that as the tenants had 
surrendered the land, the land could not be restored to the tenants. There is no merit 
in this argument. The surrender is not a surrender under the ordinary law. The sur- 
render was statutory under s. 15 of the Bombay Tenancy and Agricultural Lands Act. 
That surrender entitled a landlord ‘to retain the land so surrendered for the like pur- 
poses, and to the like extent, and in so far as the conditions are applicable subject to 
the like conditions, as are provided in ss. 31 and 31A for the termination of tenancies.’ 
Under s. 37 if after the landlord takes possession of the land after the termination of 
the tenancy he fails to use it for any of the purposes under s. 31 within the period 
mentioned therein the tenant is entitled for restoration of possession. In other words, 
the right of the landlord to retain possession under s. 15 as well as under s. 31 is gub- 
ject to the right of the tenant under s. 37 for restoration of possession in the case of 
the landlord not using the land surrendered for the purpose for which he obtained the 
same under g. 31 read with s. 15.” 


It is not possible to subscribe to this view for the reasons which we have dis- 
cussed above. The fact that the surrender of tenancy under s. 15 is not a 
surrender under an ordinary law but a statutory one under that section cean- 
not, in our view, make any difference. The question is whether to such statu- 
tory surrender as contemplated by s. 15, the provisions of s. 37 are attracted, 
and that must ultimately depend upon whether the case governed by s. 15 
has been made subject to the right of the tenant indicated in s. 37 or not. As 
we have said above, s. 37 in terms refers to termination of tenancy by the 
landlord under s. 31 or s. 33B or the old s. 34, and not to a termination of 
tenancy by surrender by a tenant under s. 15 of the Act. The only manner 
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in which the provisions of s. 37 were sought to be attracted was that there 
is a reference to ss. 3l and 31A in s. 15(2) and that it has been further pro- 
vided therein that the landlord’s right to retain possession is subject to like 
conditions as are mentioned in ss. 31 and 31A. That, as we have discussed 
above, is merely a provision which shows that the consequences of a surrender 
of tenancy are to be worked out by having regard to such conditions as are 
mentioned in those sections. 

We may indicate that a contrary view—contrary to the one taken by Mr. 
Justice Vaidya—has been taken by Mr. Justice Abhyankar in Uttamrao Vithal- 
rao More v. Nwrutt Subhana Chambhar, That was also a case where the sur- 
render of a part of the land under s. 15 was followed by proceedings under 
s. 88B for the remaining part, and a contention was raised on behalf of the 
landlord that the proceedings arising out of the termination of tenancy as a 
result of the surrender of tenancy cannot be equated to or treated as if they 
are proceedings under s. 31 of the Act; and that contention was upheld by 
Mr. Justice Abhyankar. On behalf of the tenant, reliance was placed upon 
the fact that ss. 31 and 31A are referred to in s. 15(2) of the Act and on the 
further fact that the right of the landlord to retain the land had been subjected 
to the like conditions mentioned in ss. 31 and and 31A and the land surrendered 
could be retained by him for like purposes and to like extent. The reasoning 
for upholding the contention that was raised by the landlord has been ex- 
pressed by the learned Judge in the following words: 

“Even a plain reading of section 15(2) will show that the termination which is 
brought about is by surrender and not by a notice as required by s. 31. It is only the 
consequences of a surrender of tenancy made by the tenant that are enjoined to be 
worked out, having regard to or by observing the conditions or such conditions as may 
be applicable as provided in ss. 31 and 31A, In other words, it appears to me that 
the reference to ss. 31 and 31A is made in sub-s. (2) of s. 15 only in so far as the 
statute requires the revenue authorities to apply those conditions in working out rights 
of parties whenever there is a voluntary surrender of tenancy by a tenant.” 


With respect, we are in agreement with the view expressed above. 
In the result, the Special Civil Application succeeds and the rule is made 
absolute with costs. 


SPECIAL CIVIL APPLICATION NO. 2892 OF 1970: 

The points raised in this Special Civil Application are almost identical with 
the points that were raised in the Special Civil Application No. 2105 of 1970, 
which we have just disposed of. So far as the law point is concerned, our 
judgment in the earlier Civil Application will govern the same. 

On the factual aspect as to whether the surrender was conditional—condi- 
tional upon the landlord personally cultivating the land, Mr. Paranjpe fairly 
conceded after going through the record that it would be difficult for him to 
contend that the surrender was a conditional one. Neither in the application 
made by the tenant before the Tenancy Awal Karkun nor in the deposition 
given by the tenant in those proceedings was there any indication that the 
tenant had surrendered the land conditionally. The application under s. 15(2) 
of the landlord seeking possession was dismissed by the Tenancy Awal Karkun 
because he held the surrender to be involuntary, but in the appeal that was 
preferred by the landlord, the Collector reversed the order passed by the 
Tenancy Awal Karkun holding that the surrender was voluntary. Even that 
order passed by the Collector in appeal does not show that possession was direct- 
ed to be delivered to the landlord upon the condition that he was to cultivate 
the land personally. 

In this view of the matter, the rule in this Special Civil Application is dis- 
charged with costs. 


Order accordingly. 
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ORIGINAL CIVIL. 


Before Mr. Justice Deshmukh and Mr. Justice Mukhi. 


FOCUS ADVERTISING PRIVATE LIMITED v. AHOORA BLOCKS 
PRIVATE LIMITED.* 

Companies Act (I of 1956), Secs. 557, 434(1)(a), 433(e)—Winding up petition—Right of 
petitioning creditor, when should give way to wishes of other creditors, who oppose 
winding up—Company (Court) Rules, 1959, Rules 95, 6, 17, Form No, 46—Particulars 
in respect of amount due as required by Rule 95 read with Form No. 46, whether 
should be given. 


Under s, 557 of the Companies Act, 1956 in a petition for winding up due regard 
should be paid to the wishes of those creditors who are opposing the petition if they 
are based on reasonable grounds. Those wishes must first be proved to the Court 
by sufficient evidence. Secondly, the Court has to determine if the wishes of oppos- 
ing creditors are based on grounds which are good and valid grounds. Adequate 
reasons in justification of those wishes may be furnished by the creditors, but they 
may also be ascertained from the material on record. 

Re A.B.C. Coupler & Engineering Co.1 and M. Gordhandas & Co. v. M. W, 
Industries,2 referred to. 

The fact that the company’s liabilities exceed the assets does not necessarily 
show that the company is unable to pay its debts. 

Full faith and confidence in the management of a company is a justifiable reason 
for a creditor to ask the Court to allow the company to continue its business. 
However, a mere wish of this type is not enough; it is a factor which can be con- 
sidered by the Court in the light of facts and evidence placed on record. 

R. E. S. Corpn, Ltd. v. Nageshwara Rao, referred to. 

A petition for winding-up based on non-compliance with a statutory notice under 
s. 434(1) (a) of the Companies Act, 1956, must be a speaking petition so that by 
reading the petition itself the basis on which it has been filed may immediately be 
discerned by the Court. The petition must contain the necessary particulars from 
which the Court can ascertain (1) that there was in fact a debt for which there 
was a consideration and that the debt was presently due; (2) that a statutory notice 
of demand was served; and (3) that there had been a default. 

Ahoora Blocks v. Focus Advertising,4 reversed. 


THe facts appear in the judgment. 

D. R. Dhanuka, with H. J. Thacker, instructed by Poddar & Co., for the 
appellant-company. 

G. J. Desa, instructed by K. Thakordas & Co., for the respondents-original 
petitioners. 

G. J. Desa, instructed by Gagrat & Co., for Wagle Process Studio and Press 
Limited—supporting creditors. 

C. M. Korde, instructed by Hooseint Doctor & Co., for Turner Hoare & Co. 
Ltd. —supporting ereditors. 

S. A. Gandhs, instructed by B. Amin & Co., for Gulam Mahomed Ismail 
Tinwala—supporting creditor. 

D. R. Zarwala, instructed by C. M. Diru & Co., for eight opposing creditors. 

N. @. Thakkar, instructed by Ambubhas Diwanji & Co., for Estrella Batteries 
—supporting creditors, 


Mouxul J. This is an appeal from the order of winding-up passed by the 
learned Company Judge (Vimadalal J.) whereby he ordered that the Com- 
‘pany, Messrs. Focus Advertising Private Limited, be wound-up under the 
relevant provisions of the Companies Act, 1956, and that the Official Liquidator 
be appointed liquidator of the Company and its assets. 


*Decided, October 30/81, 1974. OCS. 2 [1971] A.LR. S.C. 2600. 

Appeal No. 58 of 1974: Company Petition 38 058] A.I.R. S.C. 213. 

No. 282 of 1973. 4 (1974) 77 Bom. L.R. 50. 
1 [1961] 1 All E.R. 854, 
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The order was passed on March 14, 1974 and just prior thereto on a pre- 
liminary point taken up by the counsel for the Company the learned Company 
Judge passed a separate order rejecting the preliminary objection and that 
is how the hearing of the petition proceeded, resulting in the order of winding- 
up being made. 

Being aggrieved by the two orders of March 14, 1974, the Company has 
filed this appeal. 

It is to be noticed that Focus Advertising Private Limited (hereinafter called 
“the Company’’) is, as disclosed by its very name, an advertising company 
and carries on its business with its registered office at Bombay and a branch 
office in Madras. The petitioning creditor Aboora Blocks Private Limited by 
their solicitors’ letter dated June 25, 1973 called upon the Company to pay 
to them a sum of Rs. 17,428.41 described by them to be a sum now remaining 
due and payable in relation, to the Company’s orders for preparation of various 
blocks ‘at the foot of their account’. This letter was also described at the 
foot thereof as a statutory notice under the provisions of the Companies Act. 
There is no dispute that this notice of demand was received by the Company on 
June 27, 1973 and it is also an admitted position that no written reply was 
sent by the Company within the period prescribed. 

It has been suggested that there were some discussions between the Com- 
pany’s representative and a representative of the petitioners. But the fact 
remains that no written reply was sent by the Company and there appears to 
have been no compliance with the notice of demand in the manner prescribed, 
i.e. either by the payment of the sum or by securing it or compounding for 
it to the reasonable satisfaction of the petitioning creditor. 

On July 19, 1973, i.e. almost immediately after the expiry of the twenty- 
one days statutory period, the petitioning creditor filed the petition for wind- 
ing-up, which is now before us in appeal. 

It is contended by the Company that even after the filing of the petition, 
there were discussions between the parties for an amicable settlement. The 
contention of the Company appears to be that the several bills, on the basis of 
which the petitioning creditor claimed the sum of Rs. 17,428.41 were required 
to be checked and it appears from the correspondence, which has been placed 
on record, that some of the bills were not available so that duplicates were 
produced and there was some dispute as to two amounts, that is to say, 
Rs. 1,337 in relation to 14 bills originally not produced, and Rs, 2,252 in res- 
pect of 15 challans. In other words, the utmost that can be said was that 
there was some necessity for verification of the various bills and vouchers 
before the petitioning creditor’s demand, as made, could be met and that there 
was some dispute as regards part of the claim, i.e. the aggregate sum of 
Rs. 3,589 was not admitted. It would follow that so far as the rest of the 
amount of Rs. 13,658 was concerned, the debt could not be said to be disputed 
as such. 

In the events that happened and very shortly after the filing of the petition, 
the petitioning creditor and the Company seemed to have arrived at a settle- 
ment and the negotiations even reached the stage of formal consent terms being 
drawn up for filing in Court and signed by the respective attorneys of the 
petitioning creditor and the Company. 

These consent terms show that the company admits the petitioning ereditor’s 
claim for Rs. 17,248.41 and that the two directors of the Company who are 
named in the consent terms, agreed to pay or cause to be paid the said 
sum of Rs. 17,248.41 by five monthly instalments; the first four monthly 
instalments were to be of Rs. 4,000 each and the last instalment to be of 
Rs. 1,248.41. The first of such instalments was to be paid on or before Septem- 
ber 5, 1973, the consent terms having been signed on September 4, 1973. There 
was also a provision in the consent terms that if the first instalment of 
Rs. 4,000 was not paid on September 5, 1973 or any instalment thereafter, the 
petition for winding-up would stand admitted. 
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Now, a curious development appears to have taken place because on Septem- 
ber 15, 1973 the consent terms, which had already been signed, were not filed, 
and, we are told at the Bar, that they were not permitted to be filed by the 
Court. But the counsel appearing for the Company nevertheless made a state- 
ment before the learned Company Judge (Kania J.) that the Company ‘‘admits 
the claim of the petitioners mentioned in the petition’’, and then the petition 
was adjourned for one week. 

It requires to be noticed that at that stage the petition had not yet been 
admitted; it had only been accepted and a notice issued to the Company to 
show cause why it should not be admitted. Ultimately however, the matter 
came up again before the Company Judge in Chambers on October 12, 1973, 
and this time the petition was admitted and an order advertising the petition 
was also made. 

It may be mentioned that in between the above two dates a letter was addressed 
on September 5, 1978 referring to the negotiations between the parties and it 
was therein stated that the Court had declined to take the consent terms on file 
and that the Company felt that they had been deceived by the petitioners, 
therefore, the consent terms were not binding. In fact, the letter contains a 
request that the consent terms be returned to the Company for cancellation. 
There was, however, no reference to the fact that counsel for the petitioners 
had admitted the petitioner’s claim as recorded by the Company Judge on 
September 5, 1973, or how that admission was to be treated. 

There were certain other developments thereafter in the sense that stay of 
advertisement was asked for and an ad-interim stay was granted. There were 
also two orders passed by the learned Company Judge (Gandhi J.). By the 
order dated September 17, 1973 the Company was directed to deposit in Court 
the sum of Rs. 17,748. By the second order dated November 19, 1973 the peti- 
tioners were permitted to withdraw that amount from the Court. 

There was an appeal from the order dated November 19, 1973 by the Com- 
pany but ultimately both the orders dated November 17, 1973 and November 
19, 1973 were set aside by the appellate Court. 

The contentions urged before the Company Judge, who heard the petition, 
were three in number. The first contention as raised by Mr. Dhanuka, counsel 
for the Company, as a preliminary objection, was to the effect that the petition 
did not contain any particulars in respect of the alleged debt and that, there- 
fore, the petition was not in accordance with the form prescribed by the Com- 
pany (Court) Rules, 1959, and thus not maintainable. It was then suggested 
that the petition should be dismissed for that reason. The learned Company 
Judge rejected the preliminary objection as he was of the view that in a case 
where a petition for winding-up is based merely on a deemed inability to pay 
by reason of non-compliance with a statutory notice under s. 484(a) of the 
Act there was no-question of any particulars of the debt having to be given. 
Aceording to the learned Company Judge, the cause or basis of any such peti- 
tion is the failure to comply with the statutory notice. The learned Company 
Judge noted that the preliminary objection was taken before him on a demurrer 
but in his opinion the petition could be said to have been properly framed if 
it merely set out: 

(a) that the petition was by a creditor for a certain amount; 

(b) that a statutory notice in respect of that claim had been served on a parti- 
cular date; and 

(c) that the Company had for three weeks from the date of the service of the 
notice neglected to comply with the notice in the manner prescribed by s. 484(a). 


Mr. Dhanuka argued before us that if reference is made to the Company 
(Court) Rules, 1959, and the forms (and he then referred to Rules 6, 17 and 
95 and to form 46), it would at once become clear that the details required to 
be incorporated in the petition as per paragraph 6 of form 46 having not been 
furnished the petition as filed was not maintainable. 


400 THE BOMBAY LAW REPORTER. [VOL, LXXVII. 


Now, Rule 95 lays down that a petition for winding-up of a Company shall 
be in form 45, 46 or 47, as the case may be, with such variations as the cir- 
cumstances may require and shall be presented in duplicate. 

Turning now to form 46, which appears to be the appropriate form for a 
petition based on the failure of the Company to comply with the statutory 
notice, we find that paragraph 6 of the form reads as follows: 

“The company is indebted to the petitioner in the sum of Rs. ... for [state con- 
sideration for the debt, with particulars, showing that the debt claimed is due.]” 


There is an asterik mark which refers to a note in the case of a debt which is 
due on an assignment, but we are not concerned with that aspect in this petition. 

Paragraph 6 of this form, i.e. form 46, clearly shows that apart from the 
amount of the debt, two other matters must be mentioned, namely: 

(a) the consideration for the debt with particulars; and 

(b) there must also be an affirmative statement that the debt claimed is due. 

Rule 6 provides that the practice and procedure of the Court and the provi- 
sions of the Code of Civil Procedure are to apply as far as applicable and Rule 
17 contains a general liberty that the forms set out in Appendix I shall be used 
with such variations as circumstances may require. 

The Rules, which we have noticed, in our view, predicate that the petition 
itself must disclose the basis on. which it is filed. If the basis is non-com- 
pliance with the statutory notice delivered to the Company, then it must be set 
out in the petition, as mentioned in paragraph 7 of form 46. But it is implicit 
that a statutory notice can only proceed when there is a debt in existence, It 
would follow that the petition must contain the necessary particulars from which 
the Court can ascertain that there was in fact a debt (for which there was a 
consideration and that the debt was presently due); that a statutory notice 
of demand was served; and that there had been a default. 

When a petition is based on non-compliance of a statutory notice, then it only 
means that by a legal fiction the Company is deemed to be unable to pay its 
debts, without any further proof that the Company is really commercially in- 
solvent. But the question remains: How is the Court to ascertain that there 
was in existence a debt? That is why paragraph 6 of form 46 assumes im- 
portance, If the requirements of paragraph 6 are not met, then unless the 
Company appears and shows cause the Court would not be able to ertain 
even the prima facie validity of such a debt in relation to which a statutory 
notice of demand has not been complied with. A debt without consideration 
or a debt which is not presently due may not be sufficient to form the basis of 
a statutory notice of demand and then of a petition for winding-up under 
s. 433(¢6) of the Act. 

Mr. Dhanuka has argued, and in our view there is some substance in the 
argument, that the petition must itself disclose a cause of action in the sense 
that there is a debt and notwithstanding a statutory notice the debt has not 
been paid or secured or compounded for to the satisfaction of the creditor. 

It is true that paragraph 7 of form 46 indicates that there will be some in- 
formation as to when the statutory notice was issued and served on the Com- 
pany. But it is to be noticed that paragraph 7 is not required to indicate the 
nature of the debt or even the amount of the debt. All that is required is that 
the petitioner must say that a notice was served on the Company and that 
the Company has failed and neglected to pay the amount or any part thereof. 
It is possible to contend that it may not be necessary to give the particulars 
in paragraph 6 of form 46 itself if it could be shown that the statutory notice 
of demand which is invariably annexed contains the necessary information. 

In any event the petition must contain all the relevant information and it 
does not matter if the information is to be found in paragraph 6 or in the 
statutory notice annexed to the petition. In other words, the petition for wind- 
ing-up must really be a speaking petition so that by reading the petition itself 
the basis on which it has been filed may be immediately discerned by the Court. 
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If that were not to be so, then it would mean that where a petition for winding- 
up is filed on the basis of a statutory notice given and not complied with and 
the Company fails to appear, the Court would not be able to ascertain whether 
there was in fact a valid debt, the payment of which was demanded for by 
the statutory notice which was then not complied with. 

It is, of course, a matter of prudence that when a Company receives a de- 
. mand under s. 484(@) of the Companies Act, it should send a reply, but it is 
also to be realised that there may be a notice of demand which is so ridiculous 
or fantastic that the proper thing for the Company may well be to ignore it. 
It is common knowledge that every letter written by a crank does not require 
to be replied to. Merely not replying to a notice can never be a reason for 
assuming that a debt in fact exists. A particular notice of demand purporting 
to be under s. 434(a) of the Companies Act may contain a claim so untenable 
that a Company may feel justified in treating it with the contempt it deserves. 
In ea such a notice may contain anything from honest error to deliberate 
mischief, 

In our view, it is necessary that particulars of the debt must be given either 
in paragraph 6 of form 46 or in the notice itself or at any other place in the 
petition so that in the event of the petition being heard ex parte, the Court 
would have before it sufficient material to make a proper order. In the case 
before us it is not disputed that there was no reply although there was a sug- 
gestion of some oral representations having been made. Although in the pre- 
sent case the Company has appeared, it is clear that if the Company had not 
appeared, then the Court would have been faced with a petition from which 
it could not be prima facie ascertained that there was a valid debt which could 
be claimed. The relevant paragraph of the petition as well as the notice, 
exh. A, is couched in vague words and speaks of certain bills having been sent; 
some payment having been received, in respect of certain bills and a balance 
of Rs. 17,428.41 being found due and therefore claimed. As we. have noticed, 
there was some dispute as to some of the bills, which were not said to have 
been received by the Company at all. 

The notice, exh. A, also speaks of the sum of Rs. 17,428.41 being ‘‘payable 
by you at the foot of your account’’, but there is no statement of account 
annexed. We doubt if the Company Judge would have been able to make a 
valid order on this petition if the Company had not appeared. However, in 
the ease before us, the fact that the petition does not contain this information 
has no longer any relevance because, as we have mentioned, on September 5, 
1973 counsel for the Company made a statement before the Company Judge 
that the Company admitted the claim of the petitioner as mentioned in the 
petition. 

The next contention of Mr. Dhanuka, the learned counsel for the Company, 
was that there was a bona fide dispute in the sense that one Vaishnav had 
gone to see one Yusuf, a representative of the petitioning creditors, and there 
had been negotiations between the parties and the Company’s request was that 
the various bills and invoices should be shown to them so that the amount, if 
due, could be ascertained. Mr. Dhanuka has argued that because there were 
cordial relations between the parties a formal written reply was not given to 
the statutory notice of demand. 

Now, assuming that some of the bills had not been received or that there 
was a dispute in respect of two sums of Rs. 1,337 and Rs. 2,852, the Company 
has clearly failed to explain how it can be maintained that there was any dis- 
pute, far from being a bona fide dispute, with regard to the balance amount 
which is, in any event, in excess of the statutory figure of Rs. 500. We have 
already stated that when the petition came up for admission before the Com- 
pany Judge on September 5, 1973, an express and unqualified admission of 
the petitioners’ claim was made by the Company through its counsel and this 
admission was duly recorded by the Company Judge. We have also mentioned 
that certain consent terms were arrived at between the parties and were signed 
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by the concerned attorneys but were not taken on record. Whatever may have 
been the reason for this clear admission of the liability which followed, we find 
it difficult to entertain any argument that there was any dispute, much less a 
bona fide dispute, so as to affect the ground on which the petition for winding- 
up was filed. In these circumstances we must hold that the petitioning creditor 
has proved its case against the Company for a winding-up order. But whether 
an order for winding-up should be made or not is another matter. ; 

That takes us to the third and real point, which requires to be considered in 
the appeal before us and that is: Whether the right of the petitioning creditor 
should give way to the wishes of other creditors that the Company should not 
be wound-up. 

Section 557 of the Companies Act, 1956, provides that in all matters relating 
to the winding-up of a Company, the Court may, among other things, have re- 
gard to the wishes of thé creditors or contributories of the Company, as proved 
to it by any sufficient evidence. The section also contains a supplementary 
power of the Court to direct meetings of the creditors or contributories be call- 
ed if the Court deems it fit for the purpose of ascertaining their wishes. 

On the basis of the legal position as obtaining, it has been contended by 
Mr, Dhanuka that the majority in number and value of the creditors are op- 
posing the winding-up and that the wishes of those creditors shonld be given 
due regard by the Court and the Company should not be ordered to be wound 
up, even if the petitioning creditor may have proved its case for a winding-up 
order ex debtio justitiae. 

It would appear from the Judgment of the learned Company Judge that at 
the hearing of the petition affidavits were filed and eight creditors with claims 
of the aggregate value of Rs. 7,68,000 supported the Company and opposed the 
Wwinding-up, as against some creditors with aggregate claims said to total 
Rs. 8,08,862.07 who were in favour of winding-up of the Company, including 
the petitioning ereditor. 

Now, before we consider this aspect of the matter, we may at once point ont 
that the figure of Rs. 3,03,862.07 appears to have been based on a list hurriedly 
prepared by one of the counsel appearing for one of the creditors and handed 
in. On a correct appraisal we find that those creditors, including the peti- 
tioning creditor, who are pressing for the winding-up of the Company, do not 
have claims aggregating to the value shown. 


[His Lordship, after considering the claims of creditors, individually, 
proceeded.] Now, if we take all these debts into consideration, excluding only 
Estrella Batteries and Turner Hoare & Company Limited, then the aggregate 
claim of the creditors who wish io press for winding-up comes to about 
Rs. 1,75,000. If we add the amount claimed by Turner Hoare & Company 
Limited up-to-date (say Rs. 60,000) the total may come to about Rs. 2,35,000, 
which is also substantially less than the amount taken into consideration at the 
trial by the Company Judge at Rs. 3,03,862.07. 

As against these creditors, who have pressed for winding-up, there are eight 
creditors, whdse debts are of the aggregate value of Rs. 7,68,000, and they are 
supporting the Company and opposing the winding-up. These creditors in- 
elude the prestigious Indian and Eastern Newspaper Society Limited, who are 
ereditors in the sum of Rs. 6,00,000.- 

It is in the light of these figures that we will have to consider the wishes of 
the creditors as proved before us by sufficient evidence and how far regard 
should be paid to those wishes for the purpose of deciding whether a winding- 
up order should or should not be made. 

There can be no doubt that the discretion granted to the Court is unfettered, 
although it must be exercised on judicial considerations. 

- It is for the Court to take into consideration the relevant factors and then 
decide whether the right of the petitioning creditor (after it has proved its 
debt) to a winding-up order must: give way to the wishes of the creditors who 
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are opposing the petition, due regard being had to the interests of the Com- 
pany’s creditors generally. 

It is important to notice that if the wishes of those creditors who are oppos- 
ing the petition for winding-up is based on grounds which the Court considers 
reasonable, then due regard must be given to those wishes. In Re A. B. C. 
Coupler & Engineering Co.,! it was observed that: 

“if it is thought right to take account of the wishes of the majority of the credi- 
tors, and if those wishes are reasonable, then the court can properly refuse at their 
request to make a winding-up order.” 


The Supreme Court had occasion to examine s. 557 of the Companies Act, 
1956, and how far the wishes of the creditors may be considered in M. Gord- 
handas & Co. v. M. W. Industries The Court observed (p. 2605) : 


“Another rule which the Court follows is that if there is opposition to the mak- 
ing of the winding up order by the creditors the Court will consider their wishes and 
may decline to make the winding up order. Under Section 557 of the Companies Act, 
1956 in all matters relating to the winding up of the company the Court may ascer- 
tain the wishes of the creditors. The wishes of the shareholders are also considered 
though perhaps the Court may attach greater weight to the views of the creditors. 
The law on this point is stated in Palmers Company Law, 2Ist Edition, Page 742 as 
follows: ‘This right to a winding-up order is, however, qualified by another rule, viz., 
that the court will regard the wishes of the majority in value of the creditors, and if, 
for some good reason, they object to a winding-up order, the court in its discretion may 
refuse the order’. The wishes of the creditors will however be tested by the court on 
the grounds as to whether the case of the persons opposing the winding up is reason- 
able; secondly, whether there are matters which should be inquired into and investi- 
gated if a winding up order is made. It is also well settled that a winding up order 
will not be made on a creditor’s petition if it would not benefit him or the company’s 
creditors generally. The grounds furnished by the creditors opposing the winding up 
will have an important bearing on the reasonableness of the case, (See Re P. & J. 
Macrae, Ltd.3)” 


In the case before us, the eight TE ont including the Indian & Eastern 
Newspaper Society, have by affidavits filed on their behalf submitted that the 
Court should not wind up the Company. Now, this statement obviously ex- 
presses the wish of these creditors. But the creditors then proceed to give the 
grounds and reasons for their wish that the Company should not be wound up. 

The first ground given is that they are satisfied from a consideration of the 
balance sheets and various other statements of accounts that the Company is 
commercially solvent. Secondly, that they have full faith and confidence in 
the management of the Company, and, thirdly, that, according to them, there 
are prospects that the Company would be able to make payments in the near 
future. This is followed by another statement that the winding-up of the 
Company would not be in the interest of the creditors generally. 

It is true that each of the affidavits filed by the eight creditors is in similar 
language, but we are unable to see how they can be brushed off as ‘‘stereotyped 
affidavits’? in the manner done by the learned Company Judge even if they are 
couched in the same language. There is no logic in saying that every creditor 
in order to express a similar wish and give similar reasons should have. used 
diferent language. In our view it is the substance that will count and not the 
form. 

The learned Company Judge seems to have been of the view that the reasons 
which we have set out on the basis of which the eight supporting creditors have 
expressed their wish that the Company should not “be wound up are mere state- 
ments and cannot be of any avail for the purpose of overriding the petitioner’ 8 
right to an order for winding-up. 


1 [1961] 1 All E. R. 884, at p. 856. 8 [1961] 1 All E.R. 802. 
2 [1971] A.LR. S.C. 2600. 
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Now, the words of s. 557 of the Companies Act, 1956, are to our mind very 
clear. The Court has to have regard to the wishes of the creditors and those 
wishes must be proved to the Court by any sufficient evidence. We have be- 
fore us affidavits of these eight creditors who have indicated in no uncertain 
terms that their wish is that the Company should not be wound up. It is, 
therefore, now for the Court to determine if the wishes of the creditors are 
based on grounds which may be considered to be reasonable. 

There can be no dispute that the Court must have regard to these wishes if 
they are based on good and valid grounds. It is not as if there has to be a 
head count. The number of such creditors and value of the debts do not by 
themselves matter. But before the views of the majority of creditors can claim 
to override the wishes of the minority they must at least show some good rea- 
sons for the attitude they have adopted. 

It has been argued that mere statements made by the supporting ereditors 
are not sufficient but in addition to expressing their wishes they must give ade- 
quate reasons for justification of those wishes. This would be true in a sense, 
but the real question is not whether the creditors themselves provide the rea- 
sons but whether such reasons exist and can be ascertained from the material 
on record. 

Now, we have seen that the creditors have given three reasons in their afi- 
davits and the first and foremost reason given by them is that, according to 
them, the Company is commercially solvent and this fact they have ascertain- 
ed from the balance sheet and other statements of accounts of the Company. 
The learned Company Judge found this statement insufficient and he has in 
his judgment said that such a statement can be of no avail. But we have on 
record sufficient material to come to a finding that the Company appears to be 
commercially solvent. It does not matter whether this material has been placed 
on record by the creditors or by the Company. What is important is that the 
material is there. Now, the relevant material is to be found in the affidavit of 
Derek Freitus, Managing Director of the Company in reply to the petition 
dated January 21, 1974. In exh. C annexed to the affidavit the assets of the 
Company in the form of book debts amounting to about Rs. 13,00,000 have 
been set out and a list of the persons from whom the debts are due have been 
set out. There is nothing to show that these outstandings will not in due course 
be realised. Then there is a reference to payments made during the period 
from April 1973 to December 1973 and these show that a sum of Rs. 8,43,761 
was paid to the Press; Rs. 4,75,628 was paid to various suppliers; and 
Rs. 5,65,807 were expended for salaries and other expenses. 

Exhibit E to the affidavit shows that nearly Rs. 19,00,000 were received as 
payments from the Company’s clients during the period from April to December 
1973 and exh. F to the affidavit shows that the billing of the Company was 
nearly Rs. 23,00,000. 

We have also now before us the balance sheet of the Company for the period 
ending March 31, 1973 which has been filed along with an affidavit as directed 
by this Court on March 14, 1974. The Trial Balance for the year ended 
March 381, 1974 has, however, not been filed. 

Mr. Korde, appearing for Turner Hoare & Company Limited, made a brave 
attempt to show to us that this balance sheet itself demonstrated that the Com- 
pany was commercially insolvent. We have gone through the various items 
which were shown to us, but we find ourselves unable to agree with such a 
view. In fact, what Mr. Korde wanted to show to us was not that the Com- 
pany was insolvent but that the Company’s assets fell short of the Company’s 
liabilities. Now, the fact that the Company’s liabilities exceed the assets does 
not necessarily show that the Company is unable to pay its debts.. It may 
still be in a position to meet the demands of the creditors as and when due. 

Mr. Korde was attempting to show that the Company was in such a bad 
financial situation that the wishes of the creditors that the Company should 
not be wound up is not reasonable. We are unable to agree. On our reading 
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of the Company’s financial position and on consideration of the material on 
record, we find that it is not unreasonable for the creditors who have nearly 
Rs. 7,60,000 at stake to say that the Company should not be wound up. 

It requires to be stated that our discussion as to the financial condition is 
not for the purpose of ascertaining whether the Company is able to pay its 
“debts. Where a petition is based on non-compliance with a statutory notice 
such a question does not arise. But if, as we’have found, the Company is 
commercially solvent then it furnishes a ground, among others, for the wishes 
of the creditors that such a Company should not be wound up. 


An analysis of the wishes of the ereditors who include the Indian & Eastern 
Newspaper Society Limited really shows that what these creditors wish is that 
the Company should continue because it is still in a viable position and these 
creditors have full faith and confidence in the management of the Company 
and because of that they expect that if the Company is allowed to continue and 
do its normal business there is a reasonable expectation that, in the near future, 
they, the creditors, will receive full payments of the amounts now due to them. 

In this view of the matter we find not only that the wishes of these creditors 
who have a sufficiently large stake in the Company appear to be reasonable but 
that their wishes are supported by evidence on record. 


The learned Company Judge ought not, on the facts of this case, to have 
made a winding-up order. He was, in our view, in error when he considered 
the reasons given in the affidavits of these creditors as mere statements without 
any justification. 

If the reason given by the creditors that the Company is commercially sol- 
vent is borne out by the record, then we are unable to agree that it is a bare 
statement. 

As to the question of ‘‘full faith and confidence in the management of the 
Company’’, it requires to be noticed that in a conceivable case where the share- 
holders and creditors of the Company lose faith in the management and it is 
shown to the Court that there is a lack of probity, then it would furnish a 
ground for the winding-up of the Company under the just and equitable clause. 
(See R. E. 8. Corpn. Lid. v. Nageshwara Rao*) . 

We do not see why an expression of faith in the management should not be 
a reason and a justifiable reason for a ereditor to say that the Court should 
allow the Company to continue its business and not wind it up. A mere wish 
of this type may not always be enough, but it is a factor which must be con- 
sidered by the Court in the light of the facts and evidence placed on record. 

It is also to be remembered that the Supreme Court has laid down in 
M. Gordhandas & Co. v. A. W. Industries that one of the considerations 
before the Court is the interest of all concerned and if the Court comes to 
the conclusion, on the circumstances of each case, that it would not benefit 
the petitioning creditor or the Company’s creditors generally if the Company 
is ordered to be wound up, the Court can refuse to order a winding-up. The 
learned Company Judge was also in error in not taking this factor into con- 
sideration at all. 

We are satisfied that the wishes of the eight creditors to whom the Com- 
pany is indebted in the sum of Rs. 7,80,000 have been proved to the Court by 
sufficient evidence on record. They are based on valid grounds and clearly 
ti the Court to come to the conclusion that due regard be given to these 
wishes. 

It was observed by Willmer L.J., in Re P. & J. Macrae, Lid. (p. 807): 

“| ..1 have no doubt that, where a majority of creditors do for good reason oppose 
a petition for the winding-up of a company, then prima facie they are entitled reason- 
ably to expect that their wishes will prevail, in the absence of proof by the petitioning 
creditor of special circumstances rendering a winding-up order desirable in spite of 
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their opposition. But I am certainly not prepared to accept the view that the bare fact 
of the opposing creditors being in a majority is of itself sufficient, still less conclusive.” 


It requires to be noticed that the creditors who have supported the peti- 
tioning creditors and pressed for a winding-up have not come out with any 
‘special circumstances which would render the winding-up order desirable in 
‘spite of the opposition of the eight creditors who have indicated their wish tha? 
the Company should not be wound up. In fact, no special circumstances has 
cven been alleged by those who seek to support the petition. 

It was suggested by Mr. Dhanuka on behalf of the Company that the peti- 
tion for winding-up was filed mala fide at the instigation of Turner Hoare & 
Company Limited. It was argued that this could be spelt out from the fact 
that there were disputes and litigation between Turner Hoare & Company 
Limited and the Company in relation to certain premises at Ballard Estate 
and that Turner Hoare & Company Limited were actuated by a collateral 
motive to ensure that the Companywas wound-up. Now, we do not think 
that the material on record is really sufficient to prove mala fides of the peti- 
tioning creditors or Turner Hoare & Company Limited, even though there is 
some litigation between the parties which is being fought out. In any event, 
as held by this Court in Bachharaj Factories Lid. v. Hirjee Muls Lid. the 
motive of the petitioners in presenting the application for winding-up of the 
Company is irrelevant, provided the necessary materials have been placed be- 
fore the Court which would satisfy the Court that the petitioners have made 
out a case. In the matter before us the petitioning creditors had given a 
notice under s. 434(a) of the Companies Act, 1956, which was not even re- 
plied to. In these circumstances, the petitioning creditors were at least en- 
titled in law to approach the Court by filing a petition for winding-up. Even 
if the petitioning creditors have the support of Turner Hoare & Company 
Limited, for the reasons alleged or otherwise, it would not alter the situation. 
` Now, we have already held that the wishes of the eight creditors that the 
Company should not be wound up are based on good and reasonable grounds 
in the circumstances of the case and we are also of the opinion that it would 
not be to the benefit of either the petitioning creditor or the Company’s eredi- 
tors generally that the Company should be wound up. This is particularly so 
because each of the supporting creditors is to be immediately paid off or pro- 
vided for. 

Indeed from the very beginning we asked Mr. Desai, the learned counsel for 
the petitioners, how a winding-up order would benefit the petitioners. He was 
unable ‘to ‘give any cogent reason except to say that if the debt was admitted 
then an order for winding-up must go. 

It is necessary to mention now that after this appeal was filed on March 22, 
1974 a notice of motion was taken out on March 22, 1974 by the appellant- 
Company asking for the stay of the order passed by the learned Company 
Judge (Vimadalal J.) and the Division Bench directed the appellant-Com- 
pany to deposit a sum of Rs. 2,00,000. Between April 5, 1974 and July 
18, 1974 an aggregate sum of Rs. 2,00,000 was deposited and is now lying in 
deposit with the Court. It may be mentioned that an offer to make a deposit 
was also made before the Company Judge at the trial. 

Apart from the fact that this also shows that the Company cannot be said 
to be commercially insolvent as the creditors supporting the petitioning creditor 
would have us hold, this sum of money is immediately available for paying the 
debts of all the creditors who have either filed their own petitions or have 
supported this petition. 

There can be few arguments more persuasive to show that it is not in the 
interests of the petitioning creditor and those supporting the petition to wind 
up the Company, than the argument that the petitioning ereditor and the sup- 
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porting creditors are to be paid their debts in full immediately, which can 
never be the situation if a winding-up order was to be made. 

In the result, we decline to make an order of winding-up and we, therefore, 
allow the appeal and set aside the order passed by the learned Company Judge 
dated March 14, 1974, and dismiss the petition. 

As the Company has already admitted its liability to pay the claim of the 
petitioning creditor as mentioned in the petition, the following order is made 
by consent of the petitioners and the company: 

The petitioners to be paid a sum of Rs. 21,500 (Rupees Twenty-one thousand 
Five hundred) which includes the debt, interest thereon and the costs of this 
petition from out of the deposit of Rs. 2,00,000 lying with this Court in full 
and final satisfaction of the petitioner’s claim in this petition. 

Mr. Dhanuka states that a‘sum. of Rs. 18,615 is due and payable to Rational 
Art Press Private Limited, a sum of Rs. 6,478 is due and payable to Unique 
Blocks; and a sum of Rs. 4,500 is due and payable to Wagle Processed Studio 
and Press Limited. 

By consent of the Company we direct that these parties be paid their res- 
pective sums from out of the said deposit lying in Court in full and final 
settlement of their claims against the Company. 

There will be no order as to costs so far as creditors who have appeared in 
support or in opposition to this petition for winding-up. 

At this stage Mr. Khorde, appearing for Turner Hoare & Company Limited, 
applies for stay of the operation of this order on the ground that his clients 
are party to this petition under s. 447 of the Companies Act, 1956, because 
the order for winding-up the Company, which we have now set aside, operated 
(when it existed) in favour of all the creditors and all of the contributories 
of the Company. Mr. Khorde adds that a stay of four weeks will cause no 
prejudice to any of the other parties. 

We do not think that it would be appropriate or even proper on the appli- 
eation of Turner Hoare & Company Limited to stay the operation of this order. 
Mr. Khorde’s application is, therefore, rejected. 

On the undertaking of Mr. Desai, appearing on behalf of the petitioner to 
draw up the order, the Prothonotary & Senior Master is directed to act on 
the certified copy of the minutes of the order and to make the payments out 
of the amount deposited with the Court to the respective attorneys for the 
parties concerned. 

After the payments ordered to be made from out of the deposit of Rs. 2,00,000 
in this appeal and separately in Company Petitions Nos. 282 of 1973, 316 of 
1973, 253 of 1974 and 26 of 1974, the balance, if any, remaining, may be paid 
to the attorneys for the Company. 

On the undertaking of Mr. D. R. Dhanuka, appearing on behalf of the ap- 
pellant-Company, to draw up the order, the Prothonotary & Senior Master is 
directed to act on the certified copy of the minutes of the order and to make 
payment of the balance amount standing to the credit of the appellant-Com- 
pany, to the attorneys of the appellant-Company. 


Appeal allowed. 
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CRIMINAL REVISION. 


Before Mr. Justice Gandhi. 
LAXMANDAS SARVOTTAMDAS DOSHI & CO. 


UV. ° 
THE STATE OF MAHARASHTRA.? 

Prevention of Food Adulteration Act (XXXVII of 1954), Secs. 13(2), 12(1)(e)@) and 
(i), 2(1)G), 2G@x«)(d), 10(4), (5) and (7), 1601) @)G) and (ii) prov., 19(2)—Preven- 
tion of Food Adulteration Rules, 1955, Rules 7, 17, 18, 14, 19, 28, 29, 30—Right of 
accused under s. 13(2), nature of—Either delay in prosecution or default in com- 
plying with provisions of R. 14—Such delay or default frustrating right of accused 
under s. 18(2)—Conviction, whether can be sustained in such case—Tartrazine, mix- 
ing of, with tur dal, whether results in adulteration or misbranding—Probation of 
Offenders Act (XX of 1958}—In cases under Act XXXVII of 1954, whether Act XX 
of 1958 can at all be applied—Rules 7 and 18 of Prevention of Food Adulteration 
Rules, 1955, whether mandatory—Result of non-compliance with provisions of R. 18. 


Under s. 13(2) of the Prevention of Food Adulteration Act, 1954, a right is con- 
ferred on the accused to have the sample analysed by the Director of the Central 
Food Laboratory. This is a valuable right of his to have the sample analysed by a 
greater expert and the prosecution should not proceed in such a manner that that 
right is denied to the accused. 

Where, therefore, in the course of the crogs-examination of a defence witness, on 
the Prosecutor opening the sample bottle kept with the Food Inspector, it was found 
by the Magistrate that the contents thereof were decayed and decomposed: 

Held, (i) that the accused possessed a right to request the Court to send either 
sample, that is the sample given to him or that kept by the Food Inspector, for 
analysis; 

(ii) that, in the instant case, the Magistrate had come to the conclusion that the 
contents of the sample opened in the Court were decomposed; 

(iii) that the mere fact that, under such circumstances, no redundant applica- 
tion was made by the accused for sending the sample for analysis, would not make 
the accused in default; and 

(iv) that, therefore, whether the decomposition was the result of delay in pro- 
secution or of default on the part of the Inspector to observe Rule 14 of the Pre- 
vention of Food Adulteration Rules, 1955, the conviction of the accused could not 
be s 

Munpl. Corpn. of Delhi v. Ghisa Ram,! applied. 
Rambharoselal Bankelal v. The State of Maharashtra,2 agreed with. 

V. Jayavelu v. Food Ins., Corp. Madras, 3 Kanhaiya Lal v. State,4 State v. K. 
Chinnamuthu Naidu,5 Babulal v, State of GujaratS and Ajit Prasad v. State of 
Maharashtra,’ referred to. 

It is wrong to say that if tartrazine is mixed with tur dal, it will be an adulter- 
ated food stuff within the meaning of s. 2(i)(G) of the Prevention of Food Adul- 
teration Act, 1954. However, when tartrazine or coaltar dye is applied to tur dal, 
it is done with an intention “to make it appear better or of greater value” and, 
therefore, it falls within misbranding under s. 2(ix)(d) of the Prevention of Food 
Adulteration Act, 1954. 

In a proper and fit case, under the Prevention of Food Adulteration Act, 1954, 
the Court can give an accused the benefit of the Probation of Offenders Act, 1958. 

P. K. Tejani v. M. R. Dange,® explained. 
The provisions of Rules 7 and 18 of the Prevention of Food Adulteration Rules, 1955 


* Decided, April 16/16, 1974. Criminal 4 [1971] Cri. L.J. 1211. 
Revision Application No, 1184 of 1078. 5 [1944] All India Prevention of Food 
1 [1967] A.LR. S.C, 970. Adulteration Cases, Madras }. 
2 (1073) Criminal Appeal No. 568 of 1972, 6 [1971] A.T.R. S.C. 1277. 
decided by 5. K. Desii J., on September 24, 7% 71972] 2 S.C.C. 180. 
1978 (Unrep ). 8 [1974] A.I.R. S.C. 228, 
3 [1971] Cri. L.J. 122, 
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are mandatory and non-compliance therewith affects the evidentiary value of the re- 
port of the Public Analyst. The purpose behind Rule 18 is to prevent the possibility of 
tampering by third persons in whose hands the sample as well as the specimen seal 
are put. In order to avoid tampering, the Rule provides that the two things are not 
gent together but they must be sent separately so that the mischief of tampering the 
entire sample by changing the seal on the packet as well as the specimen seal sent 
in another packet is avoided. 

Where, therefore, the Food Inspector unequivocally admitted that at one and the 
same time with the same peon he had sent both the sample for analysis with Form 
No. VII and the copy of the memorandum with specimen impression of the seal used 
to seal the packet together and neither did the prosecution examine the peon nor 
did they produce separate receipts for separately sending the two articles, it was 
held that in those circumstances there was a violation in the observance of Rules 17 
and 18 of the Prevention of Food Adulteration Rules, 1955 and the natural effect 
thereof was that it could not be said that the sample which was examined by the 
Public Analyst was the very sample which was taken charge of from the accused 
person. 

K. Rajaram v. Koranne,? Ramdaur Sing Mahabal Sing v. Municipal Corporation! 
and Ramakishore Sharda Prasad Jaiswal v. The State of Maharashtra}! discussed and 
distinguished. 

Mary Lazrado v. The State,2 Belgaum Borough Municipality v. S. Shankar,13 
Daitari Mahto v. State,l4¢ Administrator, Siliguri Municipality v. Hiralal5 and 
Baliram Feru v. The State,'!6 referred to. 


Tur facts appear in the judgment. 


M. V. Paranjpe, with S. B. Pati, for the petitioners-original accused. 
Raja 8. Bhonsale, Assistant Government Pleader, for the State. 


GANDHI J. This is a revision application filed against the judgment and 
order of conviction passed by the learned Sessions Judge, Satara, under 
s. 16(J) (a) (4) of the Prevention of Food Adulteration Act sentencing the peti- 
tioners to suffer rigorous imprisonment for six months and to pay a fine of 
Rs. 1,000 in default rigorous imprisonment for two months, on December 20, 
1973. Ordinarily, in a revision application, I would not have allowed the 
party to go into evidence and I would have been reluctant to alter any finding 
of facts held by the trial Court and confirmed by the appellate Court. In this 
revision application, some important questions of law arise with regard to the 
interpretation of ss. 7 and 16 of the Prevention of Food Adulteration Act of 
1954 (Act No. XXXVII of 1954) (hereinafter referred to as ‘‘the said Act’’) 
and the rules made thereunder, viz., the Prevention of Food Adulteration 
Rules, 1955 (hereinafter referred to as “the said Rules”). Before I go to the 
various provisions of law, I would like very briefly to state the facts of the case. 

In Criminal Case No. 85 of 1972 in the Court of the Judicial Magistrate, 
First Class, Satara, at Satara, the prosecution case was against six accused per- 
sons, 1. Messrs. Laxmandas Sarvottamdas Doshi & Co.. which is a partnership 
firm, of which accused Nos. 2 to 6, viz., 2. Haridas Jaxmandas Doshi, 
3. Narayandas Laxmandas Doshi, 4. Kisandas Laxmandas Doshi, 5. Jivandas 
Laxmandas Doshi and 6. Madhavdas Laxmandas Doshi are the partners. The 
learned Magistrate convicted accused Nos. 1 and 2 under s. 16(/) (a) (4) of the 
said Act. As accused No. 1 was a corporate body, he passed the sentence 
against accused No. 2 to suffer rigorous imprisonment for six months and to 
pay a fine of Rs. 1.000 or in default to suffer rigorous imprisonment for two 
months. Accused Nos. 3 to 6 were acquitted. On appeal, the learned Sessions 

9 [1968] A.L.R. Bom. 247, 8.c. 68 Bom. November 8, 1978 (Unrep.). 

L.R. 651. 12 [1966] A.LR. Mys. 244. 
10 (1971) Criminal Appeal No. 1898 of 18 [1968] A.ILR. Mys. 198. 
1960, decided by Malvanker J, on July 16, 14 [1971] Cri. L.J. 129. 
1971 (Unrep.). 15 [1978] Cri. L.J. 1850. 


11 (1973) Criminal Appeals Nos. 669, G70 16 (1968) 77 Bor. L.R. 850. 
and 671 of 1972, decided by Vaidya J., on 
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Judge, Satara, dismissed the appeal and confirmed the conviction and sentence 
passed against both the accused. 

The prosecution case is that accused No. 1, Messrs. Laxmandas Sarvottamdas 
Doshi, is a registered partnership firm, which carried on business in foodgrains 
in Somvar Peth, Satara. Accused Nos. 2 to 6 were its partners on November 
4, 1971. S. G. Jadhav, Food Inspector Kolhapur Cirele, visited the shop of 
the accused on November 4, 1971 at about 9-15 a.m. He was accompanied by 
the panch Kondiram Shinde. One Khanolkar, Municipal Food Inspector, 
Satara had accompanied Jadhav when he visited the said shop of the accused. 
When they visited the said shop, accused No. 2 was attending to the business. 
Food Inspector Jadhav and panch Kondiram Shinde found that pulses and 
other foodgrains were kept in the shop for sale and the sale was going on. 
Jadhav asked accused No. 2 to sell him 600 grams of Bajri and 600 grams of 
Tur Dal. Accordingly the accused sold Bajri and Tur Dal to Jadhav. We 
are concerned in this revision application only with regard to the Tur Dal. 
Thereafter Jadhav divided the Tur Dal and kept it in three clean bottles. All 
the three bottles were labelled with prescribed label and they were also sealed. 
Thereafter, each bottle was wrapped in the brown paper and the bundle was 
tied horizontally and also vertically with strings and four lac seals were affixed 
nn each bottles at four different places. Jadhav thereafter gave a notice in 
the prescribed form to accused No. 2, which is at exh. 25. Accused No. 2 
signed it in acknowledgment of the copy having been received. The said re- 
ceipt is at exh. 26. It appears that the receipt has been signed by one Kulkarni, 
who is the Munim of the said shop. One bottle was handed over to accused No. 2 
and receipt exh. 27 was obtained. Jadhav then prepared a memo of these facts 
which is at exh. 28 and it was signed by panch Kondiram Ramchandra Shinde. 
Out of the two bottles taken by Jadhav, one was sent to the Public Analyst. 
The Public Analyst sent his report at exh. 30. According to him, the Tur Dal 
contained extraneous coal tar dye tartrazine and the sample did not con- 
form to Rule 29 of the said Rules. There was some correspondence betwéen 
Jadhav and the accused and in reply to an enquiry on January 3, 1972, ae- 
cused No. 3 Narayandas saw Jadhav in his office at Kolhapur on January 17, 
1972 and showed him the original bill of purchase of the Tur Dal. A copy of 
that bill was handed over to Jadhav, which is at exh. 32. Narayandas was 
instructed by Jadhav to send a reply. In April 1972, Jadhav applied for sane- 
tion from the Commissioner and obtained his sanction in June 1972 from him 
vide exh. 34. As Jadhav was transferred, further investigation was carried 
on by one Shrikhande, the other Drug Inspector, Kolhapur. Ultimately, the 
papers were received by one Umakant Gokhindikar, Drug Inspector of Satara. 
He made further inquiries and it is Gokhindikar who lodged the complaint in 
the Court of the Judicial Magistrate, First Class, Satara on September 4, 1972. 
Before lodging the complaint, Gokhindikar had again approached the Commis- 
sioner for sanction and accordingly the sanction was given on February 22, 
1973 vide exh. 39. l 

The defence of the accused mainly was that the Tur Dal sold to Jadhav was 
not meant for human consumption; that it was kept in a sealed bag which was 
not in their godown and it was meant for Bharade i.e. cattle feed; that the 
sample was sold by his Munim Kulkarni and accused No. 2 arrived at the 
shop a little later when Jadhav had already filled up the bottles with Tur Dal. 
It was contended that at the same time the original bill of purchase was shown 
to Jadhav by accused No. 2. It was also contended by the accused that the 
Tur Dal was kept in the same condition as it was purchased from the manu- 
facturer. It was contended on behalf of the accused that they had not com- 
mitted any offence with regard to the food sold to Jadhav. It was contended 
by the accused that the Tur Dal was neither adulterated nor misbranded as 
required under the provisions of the said Act. 

Mr. Paranjpe, appearing on behalf of the appellants, submitted before me 


ù. 
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that in order to appreciate various points which he has raised, it is very im- 
portant to note various dates of events that have happened in this case: 

4.11.1970 : Jadhav took samples of the Tur Dal. 

10.11.1971 : Jadhav is alleged to have sent the sample to the Public Analyst. 

18.12.1971 +: Report of the Public Analyst. 

4 9.1972 : Charge-sheet was put up before the Judicial Magistrate, F.C., Satara. 

13.3.1973 : Jadhav was examined as a witness. 

28.5.1973 : Jadhav was cross-examined. 

7.6.1973 : Statements of the accused were recorded. 

22.6.1973 : Defence witnesses were examined. In the course of the examination 
of the defence witnesses, while cross-examination of D.W. 2 Vishnudas was going on, 
the Prosecutor opened the sample bottle which was produced by the Food Inspector in 
the Court, in order to cross-examine the defence witness No. 2. When the sample bottle 
was opened in the Court, it was found by the learned Magistrate that the contents there- 
of were decayed and decomposed. 


Mr. Paranjpe contended that the rules framed under the said Act were man- 
datory and he submitted that Rules 17 and 18 read with Rule 7 were not ob- 
served by Jadhav and, therefore, this is a case of violation of mandatory rules. 
He further submitted that the Food Inspector Jadhav had committed a breach 
of Rule 14(2) viz., he has not put the samples as required under Rule 14 in a 
elean and dry bottle. He submitted that there is no evidence on record to 
show that the requirements of Rule 14 were observed. He further contended 
that the accused are entitled to have benefit under Rule 19(2) as they had 
purchased the Tur Dal from a licenced manufacturer and that they had sold 
the Tur Dal after storing it properly in the same condition in which it was 
purchased. He contended that under s. 10(5) of the Act, search procedure to 
be followed by the Food Inspector is as provided in the Code of Criminal Pro- 
cedure. He submitted that the presence of the panch is absolutely necessary 
and the drawing up of the panchnama is also necessary. He submitted that in 
this particular case, no panchnama is produced and therefore, the provisions 
of s. 10(5) and (7) have not been observed. 

He next submitted that on the evidence which had been led, both the Courts 
have erred in holding that the Tur Dal purchased from the shop of the accused 
was either an adulterated or misbranded one. He submitted that when defini- 
tion of adulterated food stuff as described in s. 2(4)(j) is read with Rules 28, 
29 and 380, it cannot be said that the Tur Dal was adulterated. He submitted 
that on proper interpretation of s. 2 (ix) (d), it cannot be said that the Tur Dal 
which was sold by the accused was misbranded. 

The last point urged by Mr. Paranjpe was that the conviction under 
s. 16(/)(a@)(#) is not proper. He submitted that this is a case, where 
s. 16(/) (a) (#) applies and the proviso to that section empowers the Court to 
pass séntence less than even six months, if sufficient grounds are shown. 
Mr. Paranjpe, for these various propositions which he advanced, relied upon 
authorities including those of the Supreme Court, and Patna, Mysore and our 
High Court. I will deal with these authorities dealing separately on each 
point. Mr. Paranjpe also contended that this was the ‘first offence committed 
by the accused and, if the rule of minimum sentence does not apply, the Court 
should show merey and the provisions of the Probation of Offenders Act should 
also be applied. 

. Mr. Bhonsale, the learned Assistant Government Pleader, appearing on be- 
half of the State submitted that, as far as the last point raised by Mr. Paranjpe 
is concerned, there was the latest authority, viz, P. K. Tejani v. M. R. 
Dange! where it has been, held that the benefit under the Probation of Offen- 
ders Act cannot be given to the offenders under the Prevention of Food Adul- 
teration Act. He also submitted that the proviso to s. 16 does not arise as the 
conviction under s. 16(/)(a)(#) is correct. He submitted that not only the 


1 [1074] A.LR. S.C, 228. 
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article of food which was seized was adulterated but it was also misbranded 
and there was no question of s. 16(/)(a@) (4) coming into operation at all. 
With regard to the contentions as to the mandatory nature of the provisions 
of the said Act and the said Rules, Mr. Bhonsale submitted that according to 
some of the decisions, the rules are not mandatory. He further submitted that 
the Court should raise a presumption under s. 114 of the Evidence Act that 
official acts were done in a proper manner and mere want of evidence to have 
observed all the rules or that some technical breach has been committed, can- 
not vitiate the conviction. With regard to the provisions of Rule 18 being 
mandatory and the interpretation of the said rule, Mr. Bhonsale submitted that 
the contention raised by Mr. Paranjpe is not tenable. He submitted that under 
Rules 17 and 18, the Food Inspector is called upon to send the sample with 
form No. 7 and the facsimile with the sample and the copy of the form used, 
separately and that the report exh. 30 having stated that they were received 
separately is conclusive evidence of compliance with Rule 18 and the Court 
cannot go into the question at all. He submitted that the word ‘‘separately”’ 
in Rule 18 of the said rules does not mean at separate point of time or by two 
different despatches. As regards the contentions raised by Mr. Paranjpe, 
under s. 18(2) viz., that the accused were deprived of their right to call upon 
the Court to send the sample to the Director of Central Food Laboratory, 
Calcutta, for the purpose of his report on analysis, he submitted that merely 
because the prosecutor while cross-examining the defence witness has onened 
the sample produced by the Food Inspector in the Court and merely because 
the Court found that the sample was decayed and/or decomposed is not suffi- 
cient to come to the conclusion that the accused were deprived of their right- 
given to them under s. 18(2). He further submitted that the Court cannot 
consider the question of deprivation of s. 18(2) unless an application has been 
made by the accused to send one of the samples to the Director of Food Labo- 
ratory. Calcutta and the Report of the Director of Food Laboratory has been 
received. He submitted that no application was made by the accused in this 
case and therefore, in the light of the observations in the judgment of the 
Supreme Court, the Court cannot come to the conclusion that the accused were 
denrived of their right under s. 138(2). With regard to the contentions under 
s. 19(2) raised by Mr. Paranjpe, Mr. Bhonsale submitted that this is a matter 
of actual evidence and finding of facts. Both the lower Courts have held that 
it has not been established that the sample given to the Food Inspector was 
from the Tur Dal purchased from the licensed manufacturer and under a bill 
which contained a clause of warrantee. He further submitted that both the 
lower Courts have come to the conclusion that the burden of proving the in- 
eredients reouired under s. 19(2) of the Act is on the accused and the acensed 
have not. established that the goods were stored and were in the same condition 
as thev were purchased. He submitted that on these findings of facts bv the 
two lower Conrts, it is not open to the accused to raise the auestion of getting 
anv henefit under s. 19(2). He relies upon certain observations by the learned 
Magistrate as well as the Sessions Judge in this behalf. With regard to the 
contention of Mr. Paranjpe, that this was a case merely of breach of Rule 29 
and, in this particular case, this was not adulterated or misbranded food article, 
he submitted that if the provisions of Rules 28, 29 and 30 are read together, 
the effect would be that the accused were responsible for selling food articles, 
which were prohibited for sale having been mixed with coal tar dye tartrazine. 
According to Mr. Bhonsale, Rule 29 cannot be read separately from Rules 28 and 
30 but, according to his submission, if all the three rules are read together, the 
Court should hold that if a food article is prohibited from being coloured or 
mixed with colour, not only it is breach of Rule 29 but it amounts to an adul- 
teration under s. 2(4) (j). He submitted that on the evidence on record, con- 
viction under s. 16(/) (a) (4) is proper. He also submitted that on correct in- 
terpretation of s 2(#z)(d) what is required to be seen is the intention of the 
party who colours a particular article and as it is established that the Tur Dal 
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was mixed with tartrazine, it must be held that it was so done to appear better 
or to get more price. He submitted that it has been established that the 
Tur Dal was misbranded as required under s. 2(4¢)(d). In this connection 
he also relies upon certain findings of both the lower Courts and he submits 
that the High Court sitting in revision should not interfere with the finding 
of facts and more so when a concurrent finding has been recorded by the two 
lower Courts. These are the various contentions raised by Mr. Bhonsale at the 
Bar. As this revision application involves an important question of interpre- 
tation, I would like to deal with each of the contentions separately and deal 
with the various authorities cited at the Bar before me. 

The first contention raised before me is that Rules 17 and 18 read with Rule 
7 of the said Rules are mandatory. In.order to deal with this contention, it 
is necessary to look at the rules in little detail. 

Rule 7 of the said Rules reads as follows: 


“Duties of public analyst—(1) On receipt of a package containing a sample for 
analysis from a Food Inspector or any other person, the Public Analyst or an Officer 
authorised by him shall compare the seals on the container and the outer cover with 
specimen impression received separately and shall note the condition of the seals thereon. 

(2) The public analyst shall cause to be analysed such samples of articles of food 
as may be sent to him by food inspector or by any other person under the Act. 

(3) After the analysis has been completed, he shall send to the person concerned 
two copies of the report of the result of such analysis in Form II within a period of 
sixty days of the receipt of the sample.” 

‘17, Containers of samples how to be sent to the public analyst--The container 
of sample for analysis shall be sent to the public analyst by registered post or rail- 
way parcel or air freight, or by hand (or by any other suitable means of transport 
available) in a sealed packet, enclosed together with a memorandum in Form VII in 
an outer cover addressed to the public analyst.” 

“I8. Memorandum and impression of seal to be sent separately by post.—A copy of 
the memorandum and a specimen impression of the seal used to seal the packet shall 
be sent to the public analyst separately by registered post or delivered to him or to 
any person authorised by him.” 


The first and the important contention raised by Mr. Paranjpe is that there 
has been a violation of Rule 18. He submitted that in this connection, one has 
to bear in mind that the Prevention of Food Adulteration Act ereates an abso- 
lute offence and, therefore it is necessary that before a conviction can be made 
under the provisions of the said Act, the prosecution must establish that the 
authorities concerned had observed all the formalities and the rules as required 
under the provisions of the said Act and the said Rules made thereunder. He 
submits that merely because the report of an analyst is properly sent under 
form No. 3, as required, it cannot necessarily raise a presumption that all the 
Rules were observed. He submits that the prosecution by leading cogent and 
clear evidence should establish that the Rules were observed and all precautions 
which are provided by the Rules and which are available to the accused are not 
rendered nugatory by non-observation of the Rules, which are mandatory. In 
this particular case, though this is a revision petition, he has drawn my atten- 
tion to the evidence of Food Inspector Jadhav P.W. 1 and he submitted that 
the Food Inspector has not deposed to that the Rules were observed as re- 
quired. Neither the prosecution has led evidence to show that as required under 
Rule 18, the sample with Form No. VII and the facsimile of the seal with the 
copy of Form No. VII were sent separately. They have not examined the per- 
son who had taken these two things which are required under rule to be sent 
separately. He further submitted that not only the Inspector has not stated 
in so many words what were the precautions taken but, in cross-examination 
on page 90, he has categorically admitted that: 


“At one and the same time the sample bottle of Tur Dal along with the memo- 
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randum copy and another copy of the Memorandum with the impression of seal were 
sent through a peon of my office.” 

Mr. Paranjpe submits that on this specific admission by the Food Inspector it 
cannot be said that the two things were sent separately. He further submits 
that the prosecution has not even produced two separate receipts for having 
sent two different parcels and, in view of this admission on the part of the 
Food Inspector, he submits that it is clear that Rule 18 was not observed and 
therefore it is a violation of mandatory Rule 18 and once a mandatory Rule has 
not been observed, the benefit should automatically go to the accused. In sup- 
port of his argument that by the word ‘‘separately’’ what is meant by the 
legislation is that the two things must not be sent at one and the same point 
of time—there must be two definite disposals by the Food Inspector—he 
submits that merely because the Public Analyst has made his report in Form 
No. IT], which is prescribed by the Act, and which is in a printed form, which 
states : 

“I hereby certify that I Shri A. G. Lakhani, Public Analyst for Food and Drug 
Administration, Kolhapur, duly appointed under the provisions of the Prevention of Food 
Adulteration Act, 1954, received on the Lith day of November 1971, from S. G. Jadhav, 
Food and Drug Inspector, F. & D. Administration, Kolhapur, a sample of Tur Dal for 
analysis, properly sealed and fastened, and that I found the seal intact and unbroken. 
The geal fixed on the container of the sample tallied with the specimen impression of 


the seal separately sent by the Food Inspector and the sample was in a condition fit. 


for analysis,” 

it cannot be inferred that the two things were sent separately. Mr. Paranjpe 
submitted that it was incumbent upon the prosecution to lead positive evidence 
and having examined the Food Inspector it was for the Food Inspector to have 
stated on oath that the two things were sent separately. He not having done 
so in his examination-in-chief nor having stated that all the Rules were ob- 
served and further when questioned in cross-examination, he having admitted, 
as stated above, that both the things were sent at one and the same time, with 
one and the same peon, the Court should not hold that the statement made in 
exh. 30—the Analyst’s Report—that they were sent separately is correct. In 
support of his submission that the Rules are mandatory, Mr. Paranjpe has 
relied upon the four judgments, two of Mysore High Court, one of Patna High 
Court and one of Caleutta High Court. 

In Mary Lazrado v. The State Tukol J. has held that Rules 7 and 18 of 
the Prevention of Food Adulteration Rules are mandatory and hence non-com- 
pliance with them affects the evidentiary value of the report of the Public 
Analyst and the conviction solely based upon it cannot be sustained. This 
judgment has dissented from what was held in Kamal Singh v. State and has 
followed what has been held in State of Gujarat v. Shantaben4 Dealing with 
the proposition of what is stated in the Analyst’s Report, it is held that the mere 
fact that the Report of the Public Analyst contained a statement that the 
sample sent for analysis had been properly sealed and fastened, and that he 
found the seal intact and unbroken is not sufficient. The presumption in re- 
gard to the regularity of procedure followed by the Publie Analyst may be 
raised when there is proof that the Food Inspector had discharged his func- 
tions according to the Rules. To raise a presumption both in favour of the 
Food Inspector and the Public Analyst is to render the Rules superfluous and 
meaningless. Dealing with the contention raised in that case, viz., that an 
accused person is given the right under s. 13(2) to submit one of the samples 
either given to him or the prosecution by the Food Inspector to the Director 
of Food Laboratory, Calcutta, is sufficient guarantee and non-observance of 
manner on all points in the Rules should not be held to be violation of the pro- 


2 [1966] A.LR. Mys. 244. 4 [1804] A.I.R. Guj. 136. 
3 [1957] A.L.J. 89. : ] i 
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visions of the Act and the provisions in the Rule be considered as directory 
rather than mandatory, the learned Judge observed as follows: 

“The method of checking and verification provided for by the Rule is the only 
guarantee against tampering and is a definite source of confidence both to the accused 
and to the Court that the sample analysed was the very sample which had been sub- 
mitted by the Food Inspector. In fact, it is the report or the Certificate issued after 
such analysis that virtually concludes the accused against himself. The procedure pre- 
scribed by the Rules serves a great public purpose by guaranteeing impartial and honest 
handling of the sample despatched to, and received for analysis by, the Public Analyst. 

To argue that the Rules could be regarded as directory because the accused is given 
the liberty of submitting the sample in his possession for analysis is to render the 
guarantee afforded by_the Rules meaningless, The burden of proving the guilt of the 
accused is on the prosecution and if the report or the certificate is to be used as evid- 
- ence without calling the Public Analyst or the Director of the Central Food Laboratory 
for evidence as the law now permits, then it is imperative that all the rules prescribing 
the procedure commencing from the stage of purchasing the sample of food leading 
up to its analysis are strictly observed. To argue that the accused has got the liberty 
ot getting his sample analysed to counteract the effect of the report of the Public 
Analyst is to require the accused in every case to prove his innocence.” 


Tukol J. has referred to the decisions in Rattan Anmol Singh v. Ch. Aima 
Ram and Hari Vishnu v. Ahmad Ishaque® and House of Lord’s decision in 
Julius v. Lord Bishop of Oxford’ and he further observed: 

“The test for determining whether a particular provision of law is mandatory or 
only directory has been discussed by the Supreme Court in Hari Vishnu v. Ahmad 
Ishaque... It is to be determined from the true intention of the legislature, which 
ultimately depended on the context and that a provision which is mandatory must be 
strictly observed while substantial compliance was sufficient in the case of a directory 
provision.” 


Tukol J. further observed that bearing these principles in mind of investiga- 
tion to find out the intention of Legislature, he comes to the conclusion that 
the method of check and verification provided for by the Rules is the only gua- 
rantee against tampering and was a definite source of confidence both to the 
accused and to the Court that the sample analysed was the very sample which 
had been submitted by the Food Inspector and looking to the scheme of the 
various sections and the Rules made under the Act it is manifest that the Magis- 
_ trate can accept the report as evidence only if the report is prepared after full 
and thorough compliance with the Rules. Having thus come to the conclusion 
that the rules were mandatory and the rules having not been observed the re- 
port relied upon in the case could not be accorded the requisite evidentiary 
value and the conviction solely based upon it could not be sustained, Tukol J. 
ollowed the petition and set aside the order of conviction and sentence and 
acquitted the accused. 

In Belgaum Borough Municipality v. S. Shankar® the Division Bench con- 
sisting of H. Hombe Gowda C.J. and C. Honniah J. confirmed the decision in 
Mary Lazrado v. The State and held as follows: 

“Prevention of Food Adulteration Rules (1955), Rr. 7 and 18—Rules requiring Food 
Inspector to send copy of memorandum and specimen impression of seal used to seal 
packet, to Public Analyst separately by post—Rules are mandatory—Non-compliance 
with Rules affects evidentiary value of Certificate and of Public Analyst and in the 
absence of extraneous evidence conviction based on such report is vitiated.” 


Dealing directly with the provisions of Rule 18, Chief Justice Hombe Gowda 
has observed (p. 197): 
“| ..The above Rules make it abundantly clear that it is obligatory on the part of 


5 [1954] A.LR. S.C. 510. Y [1880] A.C. 214. 
6 [1955] A.LR. S. C. 288. 8 [1968] A.I.R. Mys. 196. 
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the Food Inspector to send a copy of the memorandum and a specimen impression of 
the seal used to seal the packet to the Public Analyst separately by post. P.W. 1 
Mendosa, who is the Food Inspector and who purchased the oil from the first respon- 
dent had not stated anywhere in his evidence that he sent a copy of the memorandum 
and a specimen impression of the seal used to seal the packet to the Public Analyst 
separately. The question for consideration, therefore, is as to whether the said Rule 
is mandatory and the non-observance of the same vitiates the entire trial and the order 
of acquittal in the circumstances is, therefore, justified. The question as to whether 
these rules are mandatory or directory came up for consideration in Mary Lazrado v. 
State of Mysore.” 


After discussing Mary Lazrado’s case and another decision in Laxman Sitaram 
v. The State? Chief Justice Hombe Gowda observed (p. 197): 

“...We entirely agree with the observations of His Lordship and hold that Rules 7 
and 18 of the Rules framed under the Prevention of Food Adulteration Act are manda- 
tory in nature and any non-compliance of the Rules affects the evidentiary value of the 
report of the Public Analyst. As already stated, the learned Magistrate has come to the 
conclusion that the certificate issued by the Public Analyst has no ,evidentiary value.” 


Dealing with the contention raised by the other side that the rules were direc- 
tory and the evidence led was sufficient coupled -with the Analyst’s Report, 
Chief Justice Hombe Gowda has observed: That the position in Laxman Kita- 
ram v. The State and the observations of Kalagate J. that the certificate issued 
by the Public Analyst was valid and could be acted upon, Hombe Gowda C.J. 
held (p. 198): 

“*,..We are clearly of the opinion that Kalagate J. did not lay down any such pro- 
position of law in the case referred to above. If it is construed to lay down any such 
proposition of law, we have no hesitation to say that it is wrong. The interpretation of 
Rules 7 and 18 by Tukol J. referred to above, in our opinion, sete out the law in clear 
terms. Therefore, we have no hesitation in holding that Rules 7 and 18 of.the Rules 
framed under the Prevention of Food Adulteration Act are mandatory .and the non- 
compliance of those Rules affects the evidentiary value of the certificate and in the 
absence of extraneous evidence the conviction is sure to be vitlated.” 


The third decision relied upon by Mr. Paranjpe was of the Patna High Court 
reported in Datars Mahto v. State© This decision lays down: 
“Prevention of Food Adulteration Rules (1955), R. 7—Comparison of seal on con- 
tainer with specimen impression by Public Analyst and to note condition of seal—Rule 
is mandatory in nature—Non-compliance with the same renders conviction illegal.” 


This decision followed the decision in Belgaum Borough Municipality v. S. 
Shankar to which I have already referred to. After quoting the relevant pro- 
visions, Anwar Ahmad J. observed as follows (p. 130): 

“|. . The submission of the learned counsel has to be accepted. Under rule 18a, 
specimen impression of the seal had to be sent to the Public Analyst separately by re- 
gistered post or delivered to him or to any person authorised by him and, under 
R. 7(1), the Public Analyst was required to compare the seal on the bottle and the 
outer cover with the specimen impression received by him separately and to note the 
condition of the seal thereon. The evidence of P.W. 2 quoted above makes it clear that 
specimen impression of the seal was not sent separately and by registered post, The 
registration receipt granted by the postal Department has not been filed nor has the 
acknowledgment receipt been brought on record. In absence of any evidence on record, 
it is not possible to hold that the specimen impression of the seal was sent separately 
and by registered post and, thus, the provisions of R. 18 have been violated. Further, 
there is no evidence on record that the facsimile impression of the seal was actually 
received by the Public Analyst and, thus, R. 7(1) must also be deemed to have been 
violated. It was not the case of the prosecution that the impression of the seal was 
delivered to the Public Analyst personally or to any person authorised by him.” 


9 [1967] A.LR. Mys. 38. 10 [1971] Cri. L.J. 129. 
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Anwar Ahmad J. further observed (p. 180): 
“It is by now well-nigh settled that rules 18 and 7 are mandatory and non-com- 
pliance with either of them vitiates the trial.” 


Quoted with approval Mary Lazrado v. The State; State of Gujarat v. Shan- 
taben, and State of M.P. v. Abbasbhay.!! 


Dealing with the case of Kamal Singh v. State wherein Rules 7, 15, 17 and 
18 have been held to be directory, Anwar Ahmad J. held (p. 181): 


« .. but I would prefer to follow a recent Bench decision of the Mysore High Court 
in Belgaum Borough Municipality v. S. Shankar.” 


The learned Judge observed (p. 131): 

“I entirely agree with the observations made in the above case and hold that 
Rr. 7 and 18 are mandatory in nature and any non-compliance with the same makes the 
conviction illegal.” 

The Calcutta decision cited by Mr. Paranjpe is a decision of the Division 
Bench consisting of Chief Justice Mitra and A.K. De J. in Administrator, 
Siliguri Municipality v. Hiralal A.K. De J. delivering the judgment for 
the Bench, has held: = 

“Prevention of Food Adulteration Rules (1955), R. 18—Provision regarding sending 
of specimen impression of the seal separately is mandatory and its non-observance makes 
conviction illegal.” 


This was a Criminal Revision Application filed by the Administrator of the 
Municipality for enhancement of sentence when the accused was convicted by 
the Magistrate, and while hearing the rule, the opposite party had challenged 
the conviction as illegal under sub-s. (6) of s. 489 of the Code of Criminal 
Procedure. Dealing with the provisions of Rules 7 and 18 it was urged be- 
fore the Division Bench that under the provisions of the Act, the Food Inspector 
shall send a sample of it in accordance with the Rules prescribed for sampling 
to the’ Public Analyst for the local area concerned. Sub-section (3) of s. 11 
of the Act provides that when a sample of any article of food is taken under 
sub-s. (Z) of s. 10 the Food Inspector shall send a sample of it in accordance 
with the rules prescribed for sampling. Rule 14 of the Prevention of Food 
Adulteration Rules, 1955, prescribes the ‘‘manner of sending samples for ana- 
lysis’. Rule 15 provides the manner of labelling and addressing the con- 
tamers. Rule 16 deals with the manner of packing and sealing the samples. 
Rule 17 prescribes that the container of sample for analysis shall be sent to the 
public analyst enclosed together with a memorandum in Form VII in an outer 
cover addressed to the public analyst. Rule 18 provides that a copy of the 
memorandum and a specimen impression of the seal used to seal the packet 
shall be sent to the public analyst separately by registered post or delivered to 
him or to any person authorised by him. The duties of the Publie Analyst, as 
laid down in Rule 7, are that on receipt of a package containing a sample, for 
analysis from a Food Inspector, the Public Analyst shall ‘compare the seals on 
the container and the outer cover with specimen impression received and shall 
note the condition of the seals thereon. Dealing with the evidence of the Food 
Inspector, A.K. De J. observed: 

“Tt was contended that the prosecution had not proved that the specimen impres- 
sion of the seal, used to seal the packet, was sent to the Public Analyst separately by 
registered post.” 


The evidence in that case showed that it was sent under a certificate of posting. 
The person, who is said to have posted that, was not examined to say that the 
cover containing the specimen impression of the seal was handed over by him 
to the postal clerk and that exh. 12, the certificate of posting, was given to him 
for that by the said postal clerk. In this state of evidence it cannot be said 


11 [1967] Cri, L.J. 1728. 12 [1978] Cri. L.J. 1856. 
B.L, R —27. 
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for certain that the Food Inspector sent the specimen impression of, the seal, 
used to seal the packet, to the analyst, for analysis as enjoined by Rule 18. 
It was contended in that case that the prosecution having failed to establish 
that the specimen impression of the seal was sent separately Rule 18 was not 
observed and from this non-observance it should be held that Rule 7(7) which 
required comparison by the Public Analyst of the condition of the seals there- 
on could not have been complied with. It was contended in that case on be- 
half of the State that Rules 7 and 18 were only directory and, even if there had 
been any non-compliance with those rules, the Court may on the evidence find 
that the sample examined by the Public Analyst was the one taken from the. 
accused. It was also contended before the Caleutta High Court, that in view 
ot the provisions of s. 13(2) of the Act, which lays down that the accused may 
make an application to the Court, for sending the part of the sample delivered 
to him under s. 11(J) (c)(s) or the third part retained under s. 11(/) (ce) (ms) 
to the Director for a certificate, and that as the accused had not availed him- 
self of the provisions of s. 13(2) it may be taken that the sample analysed by 
the analyst was the sample seized from the accused-opposite party. The Divi- 
sion Bench negatived this contention and held that it was not acceptable to 
them. Referring to the evidence led in that case, De J. held (p. 1858) : 
“...In this case, we have held that the Food Inspector did not send the specimen 
impression of the seal and thus made it impossible for the Analyst to ensure himself 
that the sample sent to him was the sample seized from the accused. In a trial for 
an offence under Section 16 for violation of Section 7 of the Act conviction rests only 
on the report of the Analyst as to adulteration. It is, therefore, necessary to see that 
the rules prescribed have been followed and that the report, after compliance with the 
rules, has been placed before the Court. Rule 18, read with Rule 7, prescribes that the 


memorandum and the specimen impression are to be sent separately. So far as that part . 


is concerned it cannot but be mandatory, though one may argue that the manner of 
sending, namely, by registered post or by hand, is directory. Rule requiring the Food 
Inspector to send the specimen impression and the memo separately can only be com- 
plied with by actually sending those. The manner of sending, may be taken as recom- 
‘mendatory and it may be proved by other evidence or legal presumption under Section 
114 of the Indian Evidence Act, illustration (g) where available in a particular case 
that the articles sent otherwise than by the prescribed mode, actually reached the 
Analyst. We, therefore, for the purpose of the case, hold that observance of Rulea 7 
and 18, so far they prescribe sending of the specimen impression of the seal separately, 
1s mandatory.” 


This judgment also approves the decisions in Mary Lazrado v. The State, 
Belgaum Borough Municipality v. X. Shankar and State of M.P. v. Abbasbhai, 
_ The most important question that arises for my consideration is that if the 
Rules are mandatory, what is the meaning to be attached to the word ‘‘sepa- 
rately” in Rule 18. Mr. Bhonsale for the State has referred me to three judg- 
ments of our High Court, one judgment of the Supreme Court dealing with 
the question of the interpretation of Rule 18 and the nature of the Rule, whe- 
ther they are mandatory or directory. He has relied upon the judgment in 
Baliram Feru v. The State™ by Vimadalal J. and submitted that though in 
this judgment the Rules are stated to be mandatory, it is distinguishable be- 
cause of other judgments delivered by Vaidya J. and Malvankar J. He has 
also relied upon certain observations in K. Rajaram v. Koranne of Naik J. I 
will deal with these decisions now. 

The first in point of time is K. Rajaram v. Koranne. This judgment deals 
with: Prevention of Food Adulteration Act s. 16 and Prevention of Food Adul- 
teration Rules (1955) Rules 7 and 18, Report by the Public Analyst in Form 
IU-—-Non-mention of comparison of seals—Effects—Presumption of regularity 
of official acts. It is held by Naik J. that the report of the Public Analyst in 


18 Hane 77 Bom. L.R. 850. L.R. 651, 
14 [19608] A.LR. Bom. 247, s.o. 69 Bom. 
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Form No. III need not mention that the Analyst had compared the seal on the 
packet with the specimen seal sent separately. The omission is not of vital 
importance. Naik J. further held that it would not be proper to place undue 
emphasis on one technical safeguard, the comparison of the seal of the container 
with the specimen of the seal. If the specimen seal was sent separately as re- 
quired by Rule 18, there is no reason why the Public Analyst should fail to 
discharge the duty enjoined on him. At any rate at least on that narrow point, 
it would be legitimate to draw a presumption under s. 114 of the Evidence Act. 
Naik J. has dissented from State of Gujarat v. Shantaben and Mary Lågrado 
v. The State. As regards the first proposition dealt with, we are not concerned 
here. In the report exh. 30, it has been specifically stated by the Analyst that 
he had compared the seals and he found them to be accurate. As regards the 
second part of the judgment, the judgment proceeds on the assumption that 
the specimen seal was sent separately as required by Rule 18. Therefore, in 
my opinion, Mr. Bhonsale cannot rely upon this authority for the purpose of 
meeting the contention whether the Rules are mandatory or directory. Dis- 
cussing Mary Lazrado v. The State, Naik J. has observed (p. 249): 

“It appears that in that case there is nothing to indicate that the specimen of the 
seal was separately forwarded by the Food Inspector. That is why the learned Judge 
. observed that it would not be possible to draw a presumption in favour of the Food 
Inspector saying that he sent the specimen of the seal. I have already stated that as 
a matter of fact that there is a document, though not produced, showing that the speci- 
men of the seal was separately forwarded by Post to the Public Analyst. Apart from 
this point of distinction, I am not disposed to agree, with great respect, with the reason- 
ing of the learned Judge of the Mysore High Court as also the reasoning of the learned 
Judge of the Gujarat High Court.” 


As observed before, the contention raised by Mr. Paranjpe in this case is based 
on positive evidence, wherein it is specifically admitted by the Food Inspector 
that at one and the same time, the sample bottle with Form No. VII and the 
specimen seal with the copy of Form No. VII was sent with a peon to the 
Analyst. The peon has not been examined. The receipt for the receipt of the 
sample seal and the sealed bottle containing the purchased Tur Dal has not 
been produced. In this state of facts, I do not think that the judgment in 
K. Rajaram v. Koranne is of any help to the State in this case. 

Next in point of time is the judgment delivered by Vimadalal J. in Baliram 
Feru v. The State. This case also directly refers to Mary Lazrado’s case. 
Vimadalal J. has observed (p. 351): 

“...In a carefully considered judgment, the learned Judge of the Mysore High Court 
has, in the said case, stated (para. 12) that to raise a presumption under sg. 114 
of the Evidence Act, both in favour of the Food Inspector and the Public Analyst in 
this matter, is to render the Rules superfluous and meaningless. I agree with the view 
taken by him in the said decision. The position in the present case, no doubt, is not 
one of non-compliance with those Rules, but the position is that compliance with those 
Rules has not been proved by the prosecution by leading the necessary evidence. In 
my opinion, however, the effect of the prosecution not doing so is precisely the same, 
in so far as it deprives the report of the Public Analyst of its evidentiary value, and 
makes it impossible for the Court to base a conviction solely upon it, as has been done 
by the trial Magistrate in the present case.” 


With these observations Vimadalal J. approved what has been held in Mary 
Lazrado v. The State that the provisions of Rules 7 and 18 of the said rules 
are mandatory and non-compliance affects the evidentiary value of the report 
of the Public Analyst. 

Reliance was then placed by Mr. Bhonsale on two other unreported judg- 
ments of this Court. (1) Ramdaur Sing Mahabal Singh v. Munictpal Cor- 
poration’ and (2) Ramksshore Sharda Prasad Jaiswal v. The State of Maha- 


15 (1971) Criminal Appeal No. 1588 of 1971 (Unrep.). 
1969, decided ‘by Malvankar J., on July 15, 


420 THE BOMBAY LAW REPORTER, [VOL. LXXVII. 


rashtra.!6 Dealing with the contention raised with regard to the non-com- 
pliance of Rule 18 read with Rule 7 of the said Rules, Malvankar J. observed 
as follows: 


“Now, the argument is tbat there is no evidence in this case to show that the 
Food Inspector had sent a copy of the memorandum and a specimen impression of the 
seal used to seal the packet to the Public Analyst separately. Now, the Food Inspector 
has clearly said in his evidence that he had sent the second part of the [sample to the] 
Public Analyst along with memorandum and specimen of seal. He further says that he 
also received two receipts from the Public Analyst which are produced at Ex. C col- 
lectively. Both these receipts also show that the Food Inspector had complied with 
Rule 18. Further, the report, Ex. E, shows that the copy of memorandum and speci- 
men impression of the seal were sent separately. It is true that the Food Inspector does 
not state in his evidence that he had sent them separately.” 


Relying upon s. 13(5) of the Act, that a report of the Public Analyst can 
be used as evidence of the facts stated therein in any proceeding under the 
Act, Malvankar J. came to the conclusion that once, therefore, the evidence 
of the Food Inspector and the documentary evidence of the record are accep- 
ted, it is impossible to hold that the provisions of Rule 18 were not complied 
with by the Food Inspector. Thus, in this case, on the evidence, which has 
been analysed, Malvankar J. came to the conclusion that the provisions were 
complied with. In my opinion, this judgment also cannot help Mr. Bhonsale. 
No doubt, there is observation made by Malvankar J. that the statements made 
in the report can be said to have been proved by the production in the Court 
and in that particular case also, there was a statement that the memorandum 
and the specimen impression of the seal used to seal the packet to the Public 
Analyst were sent separately. My reading of the judgment is that if there is 
contrary evidence, viz., that the two things required to be sent separately 
under Rule 18 are shown not to have been sent separately then mere statement 
in the report of the Public Analyst that he had received them separately is 
not sufficient for the purposes of proving that Rule 18 was complied with. As 
observed before, in the case before me, on p. 12 there is a categorical admis- 
sion that both the seal, sample with Form No. VII and the specimen impression 
of the seal with a copy of Form No. VII were sent at one and the same time 
together with one and the same peon. The other distinguishing feature is that 
in the case before Malvankar J., there were two receipts produced for delivery 
of an aricle and in view of this difference, I am of the opinion, that this judg- 
ment also, which has been based on the facts and evidence proved before the 
Court, cannot be said to lay down that in the absence of evidence to show that 
the two things required to be sent separately were so sent separately merely 
on the statement in the report that they were received separately, the Court 
can infer by drawing a presumption under s. 114(g) of the Evidence Act that 
Rule 18 was complied with. 


The other decision in Ramkishore Sharda Prasad Jaiswal v. The State of 
Maharashtra of Vaidya J. is rather on the question whether uncorroborated 
testimony of the Food Inspector can be relied upon for passing conviction 
under the said Act or not when the panch witness has turned hostile and the 
Food Inspector’s evidence is acceptable to the Court. Vaidya J. laid down, fol- 
lowing the decision in Babula v. State of Gujarat," that the evidence of the 
Food Inspector alone, if believed, can be relied on for proving that the samples 
were taken as required by law. Dealing with the contention raised in those ap- 
peals, viz., that the Food Inspector had not examined the peon who carried copy 
of the memorandum and specimen impression of the seal used to seal the bag 
sent to the Public Analyst, and, therefore, there was non-compliance of Rule 18 
and, therefore, the prosecution was bad, against relying upon the evidence of the 


16 (1978) Criminal Apperls Nos. 669, 670 November 8, 1978 (Unrep.). 
and 671 of 1972, decided by Vaidya J., on 17 [1971] A.LR. S.C, 1277. 
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Food Inspector, who had deposed in that case that he had sent the samples to the 
Public Analyst along with the memorandum the unchallenged evidence of the 
Food Inspector coupled with the presumption arising under s. 114(g) of the 
Evidence Act, viz., that the Food Inspectors were acting officially and official 
acts must be presumed to have been carefully performed unless there was some- 
thing to show that they were not done so, and relying upon the two acknowledg- 
ment receipts, which were marked as exhs. E and F in all the three cases, as suff- 
cient corroboration to the evidence of the Food Inspector, Vaidya J. held that 
even though the peon was not examined, it cannot be said that Rule 18 was 
not complied with. The judgment of Vimadalal J. in Baliram Feru v. The 
State holding that Rules 7 and 18 of the said Rules were mandatory has not 
been dissented from but has been accepted by Vaidya J. But, on the facts 
of the case before him, Vaidya J. held that it was established by the evidence 
of thd Food Inspector, coupled with the production of the two receipts for 
two articles having been received separately by the Public Analyst, that Rule 
18 was complied with. 

These are all the cases cited before me for the purpose of consideration, 
whether the Rules under the Prevention of Food Adulteration Act are manda- 
tory or not and secondly in the absence of specific evidence that they were 
complied with as required under Rule 18 is the prosecution vitiated or not or, 
in other words, without establishing the compliance of the Rules, can the pro- 
secution merely on the report of the Public Analyst call upon the Court to 
raise the necessary presumption under s. 114(g) because the Public Analyst’s 
report is in form No. II, which has the printed clauses to indicate that various 
rules had been observed. 

The main question before me is the observance of Rule 18. That Rule re- 
quires that a copy of the memorandum and specimen impression of the seal 
used to seal the packet shall be sent to the Public Analyst separately by re- 
gistered post or delivered to him or to any person authorised by him. Rule 17 
requires that the container of sample for analysis shall be sent to the Public 
Analyst by registered post or railway parcel or air freight or by hand or by 
any other suitable means of transport available in sealed packet, enclosed to- 
gether with a memorandum in Form VII in an outer cover addressed to the 
Public Analyst. What is the maning to be attached to the word ‘‘separately.’’ 

The word ‘‘separately’’ has been defined in the Oxford English Dictionary 
as follows :—‘‘in a separate manner, singly, severally apart.’’ It has also been 
pointed out that it is in contrast to the word ‘‘together.” How in the light of 
the evidence discussed above, can the Court hold that in this particular case 
what was required to be sent under Rule 17 and what was required to be sent 
under Rule 18, were sent separately. 

The intention behind the provisions of these rules is not far to see. The Act 
prescribes certain acts on the part of the dealer as absolute offences. There 
is no necessity of mens rea or particular intention to establish the guilt under 
the Food Adulteration Act. Once it is established that an adulterated food 
or misbranded food has been sold and it is further established that the Food 
Inspector has followed the procedure laid down by the Act and the Rules and 
the Public Analyst’s report to indicate that there is a breach of the rule as 
regards the article of food, the offence is absolute. It prescribes under certain 
circumstances minimum sentence of six months and a fine of Rs. 1,000. There- 
fore, the Legislature, in its wisdom to protect the interest of the accused per- 
sons who are being tried under this Act and to see that before a man is con- 
victed, has provided various rules which are to be observed. These Rules are 
made to curb the abuse of powers given under the Prevention of Food Adultera- 
tion Act. These rules are for the protection and for the benefit of the accused 
and if one comes to the conclusion that they are mandatory, non-observance 
of those rules is bound to affect the result of the trial. As observed before, 
(on p. 12 ori. evidence and typed p. 90), the Food Inspector has unequivocally 
admitted that at one and the same time with the same peon he had sent both 
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the sample of Tur Dal for analysis with form No. VII and the copy of the 
memorandum with specimen impression of the seal used to seal the packet 
together. This admission on the part of the Inspector clearly shows that they 
were not sent separately. More so, the prosecution has not examined the peon 
nor have they produced any separate receipts for separately sending the two 
articles, required under Rules 17 and 18. 

It was urged before me, that the main purpose behind this Rule 18 is to one 
vent possibility of tampering by the third person in whose hand the sample 
as well as the specimen seal are put. In order to avoid tampering, the Rule 
provides that the two things are not sent together but they must be sent separate- 
ly so that the mischief of tampering the entire sample by changing the seal 
on the packet as well as the specimen seal sent in another packet is prevented. I 
see considerable force in this argument and J am of the opinion following the 
decisions which have been already cited that the rules are mandatory and in this 
particular case, the prosecution has not established that the rules were observ- 
ed, and that the Food Inspector has not said that he had carried out all the 
procedure as required under the Rules. The prosecution has not examined 
the peon. No other evidence has been led and there is a positive admission on 
the part of the Food Inspector that both the things required to be sent separate- 
ly were sent together; there is a violation of the observance of Rules 17 and 18. 
Once I come to the conclusion that the rule has not been observed as required 
to be observed and holding that the Rules are mandatory, the natural effect 
thereof is that it cannot be said that the sample which was examined by the 
Public Analyst and who has submitted his report exh. 30 was the very sample 
which was taken charge of from the shop of the accused person. In this view of 
the case, the accused are entitled to get the benefit of the Rules not having 
been observed and the conviction cannot be said to be proper. 

The next contention raised before me by Mr. Paranjpe was that the Food 
Inspector has not followed Rule 14 also. Rule 14 runs as follows: 


“14. Manner of sending samples for analysis—Samples of food for the purpose of 
analysis shall be taken in clean dry bottles or jars or in other suitable containers which 
shall be closed sufficiently tight to prevent leakage, evaporation, or in the case of dry 
substance, entrance of moisture and shall be carefully sealed.” 


Mr. Paranjpe has submitted before me that there is no evidence to show that 
the samples were taken in clean dry bottles or jars or that the containers were 
closed sufficiently tight to prevent leakage, evaporation or entrance of moisture. 
He has drawn my attention to the evidence of Food Inspector Jadhav at p. 84 
where Jadhav has deposed to only one fact that he had used clean bottles. He 
has not stated on oath that he had used dry bottles. Even when he was 
cross-examined at p. 90 he has only stated that the bottle was clean. With 
regard to the second part, namely, the closing of the bottle sufficiently tight 
to prevent leakage, evaporation or entrance of moisture, Mr. Paranjpe sub- 
mitted that fortunately for the accused in this particular ease, an act on the 
part of the prosecutor, while cross-examining the defence witness No. 2, in 
order to put certain questions to the defence witness, he on his own opened 
the sealed bottle which was produced by the Food Inspector and the prosecu~ 
tion in the Court. When that bottle was opened in the Court it was found 
to contain the contents in a decayed and decomposed condition. The learned 
Magistrate has made a note that the contents are decayed and decomposed. 
Mr. Paranjpe urged that from this condition of the contents of the bottle, 
the necessary inference is to follow, viz., that the bottle in which the contents 
were put, was not a dry bottle or that in any event the bottle was not closed suffi- 
ciently tight to prevent leakage, evaporation and entrance of moisture. He 
submits that in a dry and clean bottle if the Tur Dal is properly closed and 
sealed, it would not decay. Mr. Paranjpe submits, therefore, it is proper for 
the Court to draw an inference that Rule 14 was not observed; that the dry 
bottle was not used or in any event, the bottle was not so closed sufficiently 
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tight as to prevent leakage, evaporation or entrance of moisture. There is much 
force in this contention. 

Mr. Bhonsale for the State with regard to the finding of decayed and decom- 
posed Tur Dal from the sample which was opened in the Court, submitted 
that the Court is not the proper authority to find the contents decayed or 
decomposed; that the Court ought not to have taken up the position of an 
expert to express the opinion that the contents were decayed or decomposed; 
that in any event the expression of that opinion should not carry the necessary 
weight to come to the conclusion that the article was decayed or decomposed. 
Mr. Bhonsale submitted that if the Court had any doubt about the contents, it 
was open to the Court to send to the Director, Central Food Laboratory, Cal- 
cutta and obtain his opinion about the condition of the contents. I see no 
force in the argument of Mr. Bhonsale. I do not think that it is a matter for 
an expert to opine whether the condition of the Tur Dal which was seen by 
the Court was in a decayed or decomposed condition. It is a matter of com- 
mon sense. Everybody uses Tur Dal and the learned Magistrate, who had the 
experience to see the Tur Dal in a fresh condition and in a decayed and de- 
composed condition, can at least make out the difference between the two. 

Having thus established that the contents had not remained in the same 
condition in which they were sealed, Mr. Paranjpe urges that there is no gua- 
rantee that the samples which were sent to the Public Analyst were sent in a 
container which was clean or dry or which was sufficiently tight to- prevent 
leakage, evaporation or entrance of moisture. It is true that the report of 
the Public Analyst only discloses that Tartrazine, a coal tar dye was used on 
the Tur Dal. By the mere fact that the contents were not properly sealed or 
that they were not put in a clean and dry bottle or that they were not closed 
sufficiently tight Tartrazine cannot be created in the sample bottle and, there- 
fore, it cannot be said that the result of the report of the Public Analyst has 
been in any manner affected because of the non-observance of Rule 14. But, 
there is another aspect and which is an important aspect resulting from the 
prosecutor opening the sealed bottle in the Court and when the contents were 
seen by the Court, they were found in a decayed and decomposed condition. I 
will deal with this aspect of the right of the accused person under s. 13(2) at 
any stage of the trial to apply for sending the sample to the Director of Food 
Laboratory, Caleutta, who has been deprived of it. For the purpose of the 
contention that the Rule .14(2) was not observed, on the evidence on record, 
I am of the opinion that the Food Inspector had not complied with the require- 
ments of Rule 14 and to that extent and to that extent only he committed a 
breach of Rule 14. 

The next argument submitted by Mr. Paranjpe was that in the present case, 
the prosecution has deprived the accused to avail himself of the right under 
s. 18(2) of the said Act. He submitted that the deprivation of this right goes 
to the root of the matter and the conviction cannot be passed on the report of 
the Public Analyst when a right is created in the accused to obtain a report 
of the Director of Food Laboratory, Calcutta, which report is to be the final 
word on the analysis. In order to appreciate this submission of Mr. Paranjpe, 
one has to carefully consider s. 18 and some of the decisions cited in this 
behalf. Section 13 reads as follows: 

“13. Report of public analyst.—(1) The public analyst shall deliver, in such form 
as may be prescribed, a report to the food inspector of the result of the analysis of 
any article of food submitted to him for analysis. 

(2) After the institution of a prosecution under this Act the accused vendor or 
the complainant may, on payment of the prescribed fee, make an application to the 
court for sending the part of the sample mentioned in sub-clause (i) or sub-clause Gi) 
of clause (c) of sub-section (1) of section It to the Director of the Central Food Labora- 
tory for a certificate; and on receipt of the application the court shall first ascertain 
that the mark and seal or fastening as provided in clause (b) of sub-section (1) of 
section 11 are intact and may then despatch the part of the sample under its own seal 
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to the Director of the Central Food Laboratory who shall thereupon send a certificate to 
the court in the prescribed form within one month from the date of receipt of the 
sample, specifying the result of his analysis. 

(3) The certificate issued by the Director of the Central Food Laboratory under 
sub-section (2) shall supersede the report given by the public analyst under sub-sec- 
tion (1).” 


The submission of Mr. Paranjpe is that under this section, the certificate issued 
by the Director of Central Food Laboratory supersedes the certificate given by 
the Public Analyst and, therefore, his word is a final one and the report of the 
Publie Analyst is not conclusive. He submitted that the right conferred under 
s. 18(2) of the Act is a valuable right. He submitted that this right can be 
exercised by making an application to the Court and requesting the Court to 
send the sealed samples either which has been kept by the Food Inspector or 
which has been given to the accused. He submitted that if the sealed packet 
in which the sample was kept and which was produced by the Food Inspector 
in the Court, if that seal has been broken by the prosecuting agency itself, and 
as a result of the opening of the sealed sample, the contents were found to be 
decayed and decomposed, the necessary corollary which follows from this is 
that there could not have been any other report from the Director of Food 
Laboratory, viz., that it was decomposed and decayed and in that condition 
there could not have been any analysis made by the Director, Central Food 
Laboratory. According to Mr. Paranjpe, depriving the accused of either of 
the two samples is sufficient to deprive him of his right pnder s. 13(2) of the 
Act. In support of his' proposition, Mr. Paranjpe relies upon V. Jayavelu v. 
Food Ins., Coron. Madras,'* where following Munpl. Corpn. of Delhi v. Ghisa 
Ram,” Krishnaswamy Reddy J. observed: 

“A valuable right is conferred on the vendor to have the sample given to him 
analysed by the Director of the Central Food Laboratory and that right cannot be 
denied to him under any circumstances, When the accused chooses to send for the 
sample retained by the Food Inspector, it cannot be refused. It is the duty of the Court 
to comply with the request of the accused. The order has to be made by the Court. 
Tf, for some reason, the sample retained by the Food Inspector is not made available 
and hence the Court cannot comply with the request of the accused, it must be deemed 
that the valuable right conferred on the accused was deprived of, by the prosecution 
which must be held to have resulted in vitiating the conviction.” 


As to at what point of time this right can be exercised it is held in that very 
‘judgment as follows: 

“No limitation is placed in S. 13(2) of the Act as to when the accused can exercise 
the right conferred thereunder on him. It is not always necessary that immediately 
after the prosecution is instituted, the accused should take steps for sending the sample 
to the Director of the Central Food Laboratory. It is left to the accused to wait till 
the examination of the Public Analyst in Court and if the evidence of the Public Analyst 
is not unfavourable to him, he may even decide not to exercise the right conferred on 
him. No time limit can be prescribed for the accused to exercise his right save that 
he should exercise such a right before the close of the trial.” 


Relying upon this authority, Mr. Paranjpe submits that in the Madras case 
sample was not made available to the accused whereas in the present case, the 
sample which was produced in the Court had been opened at the instance of 
the prosecutor himself and that the result thereof was that the seal was broken 
and that the contents were found to be decayed and decomposed. Mr. Paranjpe 
relied upon Kanhaiya Lal v. State This decision, following the decision in 
Munpl. Corpn. of Delhi v. Ghisa Ram, lays down: JInordinate delay in launch- 
ing prosecution—applicant thereby deprived of his right of getting sample ana- 
lysed by Director, Central Food Laboratory,—the conviction cannot be upheld 


18 [1971] Cri. L.J. 123. 20 [1971] Cri. L.J. 1211. 
19 [1967] A.LR. S.C. 970. 
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as applicant was seriously prejudiced. Dealing with the contention raised 
under s. 13(2) of the said Act, Tripathi J. has observed in.the decision as 
follows (p. 1212) : 


“There is a report on the file, which indicates that the original record of the case 
is not traceable. From the impugned orders of the trial Magistrate and the Sessions 
Judge, however, it is clear that the sample of Khoya-Ka-Pera was taken on 27-6-1966 at 
2 p.m. and that the prosecution was launched against the applicant sometime in the 
year 1968 as is evident from the fact that it has been numbered as Criminal Case No. 260 
of 1968. Learned Counsel produced before me from his file a copy of printed form, 
which appears to have been submitted by the Food Inspector to the S.D.M., Gyanpur 
indicating therein that the sample of Khoya-Ka-Pera was taken on 27-6-1966 at 2 p.m, 
and praying that the applicant be prosecuted under Section 16 for the breach of Section 
7 of the Prevention of Food Adulteration Act. There is an endorsement on this printed 
application, which bears the signature of District Medical Officer of Health, Varanasi 
dated 30-6-1967 according the sanction for the institution of the complaint.” 


From these facts, the learned Judge found that the sample was taken and the 
sanction was accorded for the prosecution of the applicant was correct and 
that the prosecution was launched for more than two years after taking the 
sample. Considering the right of the accused under s. 13(2) and the delay 
caused and the article was milk preparation, the learned Judge observed (p. 
1212) : 

“« ..In this case, the prosecution was launched more than two years after taking 
of the sample. It is obvious that the milk contents of Pera could not have remained 
in a fit condition for being examined by the Director within the meaning of Section 
13(2) after a lapse of such a long time. In such circumstances, there is nothing surpris- 
ing if the applicant did not apply to the Court for getting the sample analysed by the 
Director as his attempt would have proved of no avail. I am, therefore, of the opinion 
that in the light of the decision of the Supreme Court in the case of Municipal Corpora- 
tion of Dethi v. Ghisa Ram, it must be held that the applicant has been deprived of 
his valuable right, which is conferred on him under Section 13(2) of the Act for getting 
the sample analysed by the Director of Central Food Laboratory on account of an in- 
ordinate delay in launching the prosecution against him. That being so where there 
is denial of this right to the vendor, there is no doubt that the vendor applicant is 
seriously prejudiced in the trial and it would not be proper to uphold his conviction on 
the basis of the report of the Public Analyst.” 


In Munpl. Corpn. of Delhi v. Ghisa Ram, the Supreme Court judgment de- 
livered by the Bench consisting of Hidayatullah and Bhargava JJ., it has been 
laid down that the provisions of s. 18(3) and (5) are attracted when, in fact, 
an analysis of the sample sent to the Director of the Central Food Laboratory 
is made by him on the basis of which he issues a certificate. If, for any reason, 
no certificate is issued, the report given by the Public Analyst does not cease 
to be evidence of the facts contained in it and does not become ineffective merely 
because it could have been superseded by the certificate issued by the Director 
of the Central Food Laboratory. Further, when there is no certificate issued 
by the Director of the Central Food Laboratory, no question can arise of his 
certificate becoming final and conclusive evidence of the report contained in 
it. Dealing with s. 18(2), the Supreme Court observed that when a valuable 
right is conferred by s. 13(2) of the Act on the vendor to have the sample 
given to him analysed by the Director of the Central Food Laboratory, it is to 
be expected that the prosecution will proceed in such a manner that that right 
will not be denied to him. The right is a valuable one, because the certificate 
of the Director supersedes the report of the Public Analyst and is treated as 
conclusive evidence of its contents. Obviously, the right has been given to 
the vendor in order that, for his satisfaction and proper defence, he should ' 
be able to have the sample kept in his charge analysed by a greater expert 
whose certificate is to be accepted by Court as conclusive evidence. In a case 
where there is denial of this right on account of the deliberate conduct of the 
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prosecution, e.g. delay in prosecution, as a result of which, the sample is highly 
decomposed and could not be analysed, the vendor, in his trial is so seriously 
prejudiced that it would not be proper to uphold his conviction on the basis 
of the report of the Public Analyst, even though that report continues to be 
evidence in the case of the facts contained therein. The Supreme Court has 
further held that the principle must, however, be applied to cases where the 
conduct of the prosecution has resulted in the denial to the vendor of any 
opportunity to exercise this right. Different considerations may arise if the 
right gets frustrated for reasons for which the prosecution is not responsible. 
One more case has been cited by Mr. Paranjpe which is reported in a series of 
All India Prevention of Food Adulteration Cases, 1974 Part 1. It is a deci- 
sion of the Madras High Court. It deals with the question of exercising the 
right under s. 18(2) of the Act. In the case of State v. K. Chinnamuthu 
Naidu, N.S. Ramaswami J. deciding Criminal Revision Case No. 1186 and 
Criminal Revision Petition No. 1152 on December 22, 1972, held as follows: 
“When the section itself gives a discretion to the accused regarding which sample 
has to be sent to the Central Food Laboratory for analysis, it cannot be said that the 
accused should retain the sample bottle given to him and if he does not retain the 
same for being sent to the Central Food Laboratory, he loses the right conferred on 
him by Section 18(2). Even though, in this case, one pert of the sample ought to have 
been given to the accused, it is quite possible that the accused might have mislaid it. 
Even otherwise, that is, even if the accused is deliberately withholding the sample bottle 
given to him, he cannot be denied the right conferred on him under Section 18(2) re- 
ferred to above. It cannot be said that as he is not producing the sample bottle given 
to him, he cannot have the other sample tested by the Central Food Laboratory. There- 
fore, as the third sample is not available for being sent to the Central Food Laboratory 
for analysis, it must be held that the accused had been denied a valuable right. Under 
such circumstances, he cannot be successfully prosecuted for having sold adulterated 
food stuff.” 


Against these authorities cited and the submissions made by Mr. Paranjpe, 
Mr. Bhonsale submitted before me that the right conferred under s. 13(2) can 
only be considered by the Court, when the accused has made an application 
for sending the sample to the Director of the Central Food Laboratory. He 
submitted. that when no such application has been made, the accused cannot 
ask the Court to consider the provisions of s. 18(2) and the benefits conferred 
upon the accused by that section. He submitted that after the judgment in 
Munpl. Corpn. of Delhi v. Ghisa Ram there are two later decisions of the 
Supreme Court and taking into consideration the effect of the judgments to- 
gether, he submitted that when the accused failed to make an application for 
sending a sample to the Director of the Central Food Laboratory for any rea- 
son whatsoever, the accused is not entitled to claim any benefit under s. 18(2) 
of the said Act. The two latest decisions are (1) Babulal v. State of Gujarat 
and (2) Ajit Prasad v. State of Maharashtra? He submitted that all these 
decisions have been considered by my brother Judge S. K. Desai J. in Rambharo- 
selal Bankelal v. The State of Maharashtra and he relics upon this judgment 
also for his submission in the present case that in the absence of any application 
for sending the sample to the Central Food Laboratory, the accused is not entitled 
to raise the contention that he has been deprived of his right under s. 18(2). I 
have already dealt with what has been held in Munpl. Corpn. of Delhi v. Ghisa 
Ram, which case, in my opinion, is very much nearer to the present case. There 
in that case the sample was received and analysed by the Director of the 
Central Food Laboratory, who reported that the sample had become highly 
decomposed and no analysis of it was possible and therefore, no opinion could 
be expressed by the Director of Central Food Laboratory. In the present case, 

21 [1974] All Indie Prevention of Food 28 (1978) Criminal Appeal No. 568 of 


Adulteration Cases, Madras 1. 1972, decided by S.K. Desai J., on September 
22 [1972] 2 S.C. C. 180. 24, 1978 (Onrep.). 
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before any application for sending the sample could be made, the prosecution 
while cross-examining the witness produced by the defence, opened the sample 
bottle produced by the Food Inspector and the Court came to the conclusion 
that' the contents were in a decomposed and decayed condition. I think, what 
has been observed by the Supreme Court in Munpl. Corpn. of Delhi v. Ghisa 
Ram is equally applicable to the facts of the present case, when the Court has 
come to the conclusion that the contents were decomposed. It would be futile 
for the accused to make such an application to send the sample for no purpose 
other than to report that he is unable to express any opinion because the condi- 
tion of the samples was decomposed and decayed. As rightly held in Ghisa 
Ram’s case that if because of the fault of the prosecution, the accused is de- 
prived of his valuable right, the conviction cannot be sustained under the Act. 

Mr. Bhonsale argued before me that though the second bottle was opened in 
the Court, it was not open for the accused to make a request to the Court to send 
the sample to the Director of Central Food Laboratory. As discussed in other 
cases and looking to the provisions of s. 18, the right of the accused is to 
request the Court to send either of the samples as laid down in the other de- 
cisions, which I have referred to above, and as also laid down in Ghtsa Ram’s 
ease that if the sample which was kept by the Food Inspector itself was not 
available to the accused, it is sufficient to hold that he has been deprived of 
the right. 

Relying upon the latest decision of Ajit Prasad v. State of Maharashtra, Mr. 
Bhonsale submitted that in that case the accused had not made an application 
by paying the prescribed fees and the Supreme Court had observed that the 
reasoning of the learned Magistrate that he had lost his valuable right was 
erroneous inasmuch as no application had been made by the accused for the 
exercise of that right. In the case before Desai J. in Rambharoselal Bankelal 
v. The State of Maharashtra also an application was made on July 16, 1791 by 
the accused seeking to exercise his right. Relying on these decisions, Mr. Bhon- 
sale submitted that in the absence of any application by the accused I should 
reject the arguments advanced on behalf of the petitioners. 

In the case before Desai J., after the application was made, the sample was 
directed to be sent to the Director, Central Food Laboratory, in the end of 
June, 1971 and in August 1971, the Director issued a memorandum that the 
sample was highly decomposed and unfit for analysis. The memorandum also 
required the counter part of the sample to be sent for analysis. In that case- 
also the contention of the defence that the accused had lost his valuable right 
under s. 13(2) of the said Act was rejected by the Presidency Magistrate. 
According to the Presidency Magistrate, on the facts on record of the case, it 
could not be said that the prosecution was at fault in any way. The case of 
Babulal v. State of Gujarat was followed but that case was on the question 
of accepting the evidence of the Food Inspector alone, when the panchas turned 
hostile. The observations referred to by me in @hisa Ram’s case were not 
applied in Babulal’s case where it was observed that such defence was not open 
to an accused person who had not filed any application under s. 13(2) of the said 
Act. In the last case, viz. Ajit Prasad’s case, the accused had not in fact 
made any application under s. 18(2) of the Act after paying the prescribed 
fees and the Supreme Court observed that the reasoning of the learned Presi- 
dency Magistrate that the accused had Jost his valuable right was erroneous. 

After discussing all the three cases, Desai J. has observed as follows: 

“In my opinion, it may be necessary for the accused person to establish in a given 
case that there has been some default on the part of the prosecution to secure an 
acquittal, and similarly in any given case it would be for the prosecution to show 
affirmatively the converse i.e. any default on the part of the accused, which would 
deny to him the argument which appealed to the Supreme Court. Where on the record 
it cannot be said decisively that there has been default on the part of the prosecution 
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or of the accused, it is a matter entirely within the discretion of the Court to act or noi 
on the report of the Public Analyst.” 


Finally, Desai J. has held: 


“In my view the valuable right of the appellant under section 13(2) of the Act to 
have the Public Analyst’s report superseded has been lost to him. On the record, as 
it stands, it is not possible to say that this was on account of any fault or latches on 
his part. In the circumstances, I think the same considerations should be made appli- 
cable fo this case as were made applicable by the Supreme Court in Ghisa Ram’s case 
where it was clearly established that the default was that of the prosection. In my 
view where it is not possible to say that for this loss of valuable right the accused must 
be held responsible, he would be normally entitled to an acquittal in respect of the 
prosecution under the Prevention of Food Adulteration Act, 1954.” 


With respect, I entirely agree with the observations of Desai J. and considering 
the facts before me, I cannot hold that it is the fault of the accused, which 
has deprived him of his right under s. 18(2) of the Act. It is true that no 
application has been made by the accused, but in the light of the evidence led 
and the observations of the learned Magistrate that when the sample was opened 
the contents were in a decomposed and decayed condition, the mere fact that 
a redundant application was not made by the accused it cannot be said that 
the accused was in default. If, to a naked eye, the contents of the sample 
bottle which was sealed and produced by the Food Inspector when opened, 
showed that the contents were decomposed and decayed, I do not think that 
any useful purpose would be served by sending the sample bottle to the Direc- 
tor of Central Food Laboratory, as in the case of Ghisa Ram and as in the case 
before Desai J. the Director of Central Food Laboratory could only have sent 
back the memorandum by stating that the contents were so decomposed and 
decayed that he could not express any opinion regarding the same. [, there- 
fore, cannot accept the arguments of Mr. Bhonsale that the accused is not 
entitled to the benefit under s. 13(2) of the Act. I hold that the accused had 
been deprived of his valuable right under s. 13(2) of the Act and the evidence 
on record shows that the contents of the sample kept by the Food Inspector 
and which were produced before the Court were decomposed and decayed. It 
might have been so because of the delay in the prosecution or because of the 
default on the part of the Inspector to observe Rule 14. In either event, the 
accused is entitled to the benefit and being deprived of his valuable right to 
obtain a report of the Director of Central Food Laboratory, the conviction 
cannot be sustained on the report of the Public Analyst. 

The next contention raised by Mr. Paranjpe was that the accused was en- 
titled to a defence under s. 19 of the said Act as he was a mere retailer who 
had purchased the Tur Dal from the licensed manufacturer and had properly 
scored and sold the goods in the same state as it was purchased by them. I 
do not propose to deal with this contention in more detail because on both the 
conditions required under s. 19, both the lower Courts have a concurrent finding 
of facts that the burden under s. 19 is on the accused and the accused have 
failed to discharge the burden by not leading proper and convincing evi- 
dence. As this is a revision petition, I would not like to interfere with the 
findings of fact, where both the Courts have concurred. It would not be possible 
to say that the findings of fact are wrong or erroneous or perverse. In this 
view of the matter, I hold that the accused was not entitled to the benefit under 
s. 19 as he has not established that the Tur Dal which he sold was purchased 
from the licensed manufacturer or was stored in the same condition in which 
it was so purchased. 

The next contention raised by Mr. Paranjpe also, in my opinion, is not well 
founded. According to Mr. Paranjpe the Food Inspector had not followed 
the provisions of s. 10(4), (5) and (7) of the said Act. According to Mr. 
Paranjpe, the Food Inspector had to follow the provisions of the Code of 
Criminal Proeedure relating to the search, and imspection by a police officer 
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executing a search warrant under that Code. Mr. Paranjpe submitted that 
what has been produced is the statement by the prosecution witness Kondaji 
and not a panchnama. He, therefore, submitted that the section has not’ been 
complied with as the provisions of the Code of Criminal Procedure relating to 
the search were not followed. Merely because the statement is called the state- 
ment or the panchnama, it does not constitute the panchname. I have care- 
fully gone through the’ document and as every Panchnama is the record of what | 
the panch has seen being done, this document states what panch Kondiba has 
seen being done by the Food Inspector in his presence. It is true that it 
would have been much better if it would have been termed as a panchnama and 
recorded in better language. But, in my opinion, it cannot be said that the 
statement of Kondiba, which has been produced, cannot be said to apply what 
is required by the Food Inspector to do, namely, the presence of an indepen- 
dent person in ‘whose presence the purchase was to be made and samples were 
to be separated and to be delivered and taken according to law. Mr. Paranjpe 
contended that it was admitted that it was not a panchnama but, in the view 
that I have taken, I do not think that there is much substance in this argument 
and I do not think it is necessary for me to go in further details about this. 
The next contention urged by Mr. Paranjpe is of some importance. Mr. 
Paranjpe submits that under the Prevention of Food Adulteration Act, s. 2(4) 
defines the word ‘‘adulterated’’ as an article of food which shall be deemed to 
be adultered and gives various sub-heads. Sub-head (j) states: 
“if any colouring matter other than that prescribed in respect thereof and in amounts 
not within the prescribed limits of variability is present in the article” 


then it would be an adulterated food article. Mr. Paranjpe also relies upon 
Rules 28, 29 and 80 of the said Rules. Rule 28 reads as follows: 


“28. Coaltar dyes which may be used—No coaltar dyes or a mixture thereof 
except the following shall be used in food:— 


Colour. " Common name Colour index Chemical class 
z Yellow Tartrazine 19140 Pyrazoone ' 
a : 7 = 
and various other names of coaltar dyes in yellow, blue, red and green are 
prescribed. 


Rule 29 reads as follows: 


“29. Use of permitted coaltar dyes prohibited—Use of permitted coaltar dyes in or 
upon any food other than those enumerated below is prohibited:” 


Rule 30 makes the maximum limit of permitted colours. It reads as follows: 


30. Maximum limit of permitted colours—The maximum limit of any permitted 
coaltar colour or mixture of permitted coaltar colours which may be added to any food 
shall not exceed 0.2 gramme per kilogram of the final, food or beverage for consumption.” 


The cdéntention of Mr. Paranjpe is that before a food article can be said to be 
adulterated when a,colouring matter is used under s. 2(1)(j), it must be shown 
that the colouring matter other than the one mentioned in Rule 28 was used 
and the amount of coaltar colours which was added to any food exceeded 
the limit prescribed in Rule 30. He submits that under Rule 28 tartrazine 
is a coaltar dye permitted to be used under Rule 30, and the proportion of that 
coaltar dye shall not exceed 0.2 gramme per kilogram. He submits that in 
order to bring the article of food within the definition of adulterated food, 
when colouring matter is used, it must be shown that the coaltar dye other than 
the one mentioned in Rule 28 was used and that the coaltar dye that was used 
was more than 0.2 gramme per kilogram. Mr. Paranjpe submitted that 
the report of the Analyst shows that the coaltar dye used was tartrazine and 
that the réport by the Public Analyst shows that in sample at Serial No. 46 
an extraneous coaltar dye tartrazine was detected and does not conform to 
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Rule 29 of the Prevention of Food Adulteration Rules, 1955. He submits that 
therefore it is not the prosecution case that the Tur Dal was mixed with 
colour matter other than the one mentioned in Rule 28, nor is it the prosecution 
case that the coaltar dye was used was in amount not within the prescribed 
limit of variability prescribed in Rule 30. He, therefore, submits that on a 
proper construction of s. 2(4)(j) read with Rules 28, 29 and 30 the Court 
should hold that it is not adulterated Tur Dal. He submits that even 
assuming that the report is correct, what the report says is that there is a 
breach of Rule 29 i.e. the permitted coaltar dye has been applied to non-per- 
mitted Tur Dal. He submits that the main purpose of the Act is to preserve 
the health of the people and to prescribe' the maximum limit of any permitted 
coaltar colour or mixture of permitted coaltar colours which may be added 
to any food and which shall not exceed 0.2 gramme per kilogram. of the final 
food or beverage for consumption, and therefore, it cannot be said its use is 
harmful to human consumption. There being no proof that it was used ex- 
ceeding 0.2 gramme per kilogram, it cannot be said that it was used in a manner 
to harm the human health. He further submitted that reading s. 2(+)(j) along 
with s. 16 whieh prescribes punishment for adulteration and misbranding, it 
can be seen that the Legislature has made distinction between food stuffs and 
the adulterated or misbranded foods on the one hand and other articles of 
food, in respect of which contravention of any provisions of this Act have 
been committed on the other. He submitted that the Legislature has prescribed 
different sets of punishments for adulterated and misbranded food stuff being 
sold and other food stuff being sold but which have been subjected to contra- 
vention of any other provision of the Act. He has submitted that reading 
s. 2(4) (j) of the said Act with Rules 28, 29 and 30 of the said Rules coupled 
with s. 16(/)(@) (4) and (4%) it cannot be said that the Tur Dal to which the 
colour tartrazine was mixed can be said to be an adulterated food stuff. Mr. 
` Bhonsale submitted that the prohibition under Rule 29 is an absolute prohi- 
bition and therefore, even permitted coaltar dye if ‘applied to a food article 
which is not covered by sub-rules (a) to (n) would be adultering the food stuff. 
He submitted that it will not be proper to construe that if coaltar dye permitted 
under thé rule is mixed with food stuff\‘under Rule 29 it would not mean 
adulteration but would only mean contravention of Rule 29. I am unable to 
agree with Mr. Bhonsale’s submissions. Reading s. 2(4) (j) and looking to the 
scheme of the Act and looking to the provisions of Rules 28, 29 and 30 coupled 
with the clear intention on the part of the Legislature to provide distinct and 
separate arrangement for adulterated and misbranded articles and other articles 
of food in respect of which some contravention of the provisions of the Act 
has been made, there could be food stuff wherein coaltar dyes which are per- 
mitted under Rule 28 within the limit of 0.2 grammes per kilogram apply 
which are not the food stuffs covered by Rule 29 and it would be hit by 
s. 16(1) (a) (#) and not by s. 16(/)(a)(s). Thus, I am of the opinion that it 
is wrong to say that if tartrazine was mixed with Tur Dal, it would ibe an 
adulterated food stuff within the meaning of s. 2(4)(j). 

The next contention of Mr. Paranjpe was that the Tur Dal the sample whersoi 
was purchased from the shop of the accused cannot be called to be misbranded 
within the meaning of s. 2(+#z)(d). The said section reads as under: 

“ ‘misbranded’—an article of food shall be deemed to be misbranded—... 

(d) if it is ‘so coloured, flavoured or coated, powdered or polished that the fact that 
the article is damaged is concealed or if the article is made to appear better or of 
greater value than it really is;” 


A very ingenious argument was advanced by Mr. Paranjpe submitting before me 
that in construing s. 2(47)(d@) some meaning should be attached to the words: 
‘‘to appear better or of greater value than it really is,” and it cannot be that 
mere subjective test of an intention of a party applying colour that can decide 
whether the colour was applied to make the food stuff better or of greater 
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value but there must be positive evidence led by the prosecution to show that 
by applying a particular colour, the result obtained by the dealer was that 
the food stuff appeared better or of greater value. Mr. Bhonsale meeting 
this contention submitted before me that such an argument cannot be accepted 
because applying tartrazine which is yellowish in colour could not be for any 
other purpose but for making the Tur Dal appear better or for the purpose of 
' getting better value. He submitted that if a colour which is not a normal 
colour was to be applied, as for example, a black or blue colour to the Tur Dal, 
then there would be some justification that it was not applied with the intention 
to look better or to obtain greater value. The use of coaltar dye or tartrazine 
which is yellow and which is the normal colour of the Tur Dal cannot be held 
otherwise than that it was done with an intention to appear better and for 
obtaining greater value. I see much force in what Mr. Bhonsale has submitted. 
Though the argument of Mr. Paranjpe is an ingenious one, I do not think, in 
the present case, it can be stated that in the absence of evidence on the part 
of the prosecution that the sample Tur Dal, which was purchased, appeared 
better or of greater value, the prosecution has failed to establish that the 
article was misbranded. I am of the opinion that the Tur Dal when tartrazine 
or coaltar dye was applied to it, it was done with an intention to appear better 
or to obtain greater value and therefore, misbranded. Thus, though Mr. 
Paranjpe succeeds in showing that the Tur Dal was not adulterated, he has failed 
to establish that it was not misbranded, and, therefore, the last submission 
made by him that this is a case where the conviction should have been under 
s. 16(/) (a) (#%) read with the proviso and not under s. 16(/) (a) (4) does not 
sueceed. 

It becomes mere academic discussion on this finding. What would have hap- 
pened if the conviction were under s. 16(/)(@)(4) and whether the accused 
person whose conviction is under s. 16(/)(a@)(%) could be given lesser sen- 
tence than the minimum prescribed including giving him the benefit of Pro- 
bation of Offenders Act. As in the present case, I have held that the con- 
viction cannot be sustained because there was violation of mandatory rules, I 
do not propose to deal with the submissions made by Mr. Paranjpe on the 
question of sentence. It was submitted before me that if I were to hold him 
guilty I should have convicted him under s. 16(/) (a) (4##) read with the proviso 
and because of the extenuating circumstances, I should have given him the 
benefit of the provisions of the Probation of Offenders Act. I do not think 
that this question arises in the present case and I do not deal with it only 
for the purpose of academic question. Though it is not absolutely necessary 
for me to deal with the extraneous circumstances mentioned by Mr. Paranjpe, 
on the proper construction of s. 16(/)(a@)(#) coupled with the proviso, in 
my opinion, even in cases under the Prevention of Food Adulteration Act, in 
a fit case on exercising the judicial discretion, the Court can give lesser sen- 
fence and in a proper case, even the benefit of the Probation of Offenders Act 
can be given. As I have expressed my view, it will be unfair to Mr. Bhonsale 
if I do not refer to the authority which he has referred to while dealing with 
the question of sentence. 

Mr. Bhonsale, relying upon the judgment of P. K. Tejan v. M. R. Dange, 
(judgment delivered by Krishna Iyer J.), argued that it has been observed 
that the Probation of Offenders Act is not applicable to offences under the 
Prevention of Food Adulteration Act, 1954. I have gone through that judg- 
ment. It has been observed in that decision: 

‘The rehabilitatory purpose of the Probation of Offenders Act, 1958, is pervasive 
enough technically to take within its wings an offence even under the Prevention of 
Food Adulteration Act. The kindly application of the probation principle to offences 
under the Prevention of Food Adulteration Act, however, is negatived by the impera- 
tives of social defence and the improbabilities of moral proselytisation. No chances 
can be taken by society with a man whose anti-social operations, disguised as a respect- 
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able trade, imperil numerous . innocents., Secondly, these economic offences committed 
by white collar criminals are unlikely to be dissuaded by the gentle probationary pro- 
cess. Neither casual provocation nor motive against particular persons but planned 
profit-making from numbers of consumers furnishes the incentive—not easily humanised 
by the therapeutic probationary measure. It is not without significance that the recent 
report (47th report) of the Law Commission of India has recommended the exclusion 
of the Act to social and economic offences by suitable amendments.” 


On reading these observations, it is clear that neither the Prevention of 
Food Adulteration Act nor the Probation of Offenders Act prohibits giving 
of benefit of the said Act to the offenders under the Prevention of Food Adul- 
teration Act. Once the Legislature in its wisdom has not laid down that any 
particular Act or the benefit under that Act should not be given to the offenders 
under any other legislation, whatever may be the view the Court may hold in 
respect of the nature of the offences, it cannot be said that there cannot be a 
fit or proper case where sufficient reasons can be shown to the Court that 
an offender is entitled to the benefit under the Probation of Offenders Act. 
Merely because a person is guilty under the provisions of the Prevention of 
Food Adulteration Act, it does not mean that all the offenders under the Pre- 
vention of Food Adulteration Act are to be tarred with the same brush. If 
the discretion is to be used in such a case, then that discretion must be used 
judicially. I am of the opinion that the discretion which is vested in the 
Court and which has to be exercised in a fit and proper case, where the Court 
comes to the conclusion that the Probation of Offenders Act may be made 
applicable, it cannot be said that it cannot do so. The observations of the 
Supreme Court that are made are general in nature that in cases of offences 
under the Prevention of Food Adulteration Act, which are against human health, 
the Court should be reluctant to release persons committing such offences, 
by giving them the benefit of the provisions of the Probation of Offenders Act. 
The above observations do not come in the way from exercising judicial dis- 
eretion to avail the accused of the benefit under the provisions of the Proba- 
‘tion of Offenders Act, even when the accused is convicted under the Preven- 
tion of Food Adulteration Act. As the question does not arise in the present 
ease, I have come to the conclusion that the prosecution has not established 
the case against the accused and the accused is entitled to an acquittal. I do 
not propose to say anything more about the circumstances narrated by Mr. 
Paranjpe. 

In the result, rule is made absolute, conviction and sentence passed by the 
learned Sessions Judge against the accused are set aside. Fine if paid be re- 
funded. Bail bond of accused No. 2 is cancelled. 

Appeal allowed. 


APPELLATE CIVIL. 


Before Mr. Justice Bhasme. 


JIVRAJ GALA v. S.M. KHATRI. 

Bombay Municipal Corporation Act (Bom. III of 1888), Secs. 500, 3(m), 354,503-506— 
Liability of others in management of property of owner vis-a-vis liability of owner 
himself for things required to be done under Act—Ordinary remedy in s. 506, whe 
ther available in addition to summary remedy provided under ss. 504 and 505. 

Under s. 500 of the Bombay Municipal Corporation Act, read with s. 3(m) of the 
Act, persons who are in management of the property of the owner are liable only 
to the extent of the funds of the owner in their hands, Such persons are not liable 
to do anything which is by Act required to be done by the owner, unless they have 
sufficient funds of or due to the owner to pay for the same. But that exemption 
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from liability to persons mentioned in s. 500 does not result in the exoneration of 
the owner from the liability which may be imposed on him under the terms of the 
statute. 

Section 506 of the Bombay Municipal Corporation Act makes it clear that in addi- 
tion to the summary remedy provided by the Act the party can also avail of the 
ordinary remedy of filing a suit in a Court of competent jurisdiction; the summary 
procedure provided in ss. 503 to 505 of the Act does not in any manner affect that 
right. À 


N. M. Mulla, instructed by Hiralal M. Mehta & Co., for the petitioners. 
J. V. Thakkar, with V. L. Punjwani, for opponent No. 3. 


BHASME J. The petitioners original defendants are the trustees of ‘‘Shri 
Lohar Ram Mandir Trust”. The property bearing House No. 187-139 North 
Brook Street, Bombay, belongs to the trust. Respondent-plainti is the tenant 
of the trust in respect of Shop No. 3. In the month of August 1961 the Bom- 
bay Municipal Corporation served the trustees with a notice under s. 354 of 
the Bombay Municipal Corporation Act requiring them to make certain re- 
pairs to the property. By that notice the occupants were directed to repair 
the decayed wood work roof of the shop occupied by the plaintif and the 
rusted and worn out C.I. sheets. It appears that the trustees had not suff- 
cient funds for effecting the said repairs. On September 6, 1961 the plaintiff 
himself applied to the Bombay Municipal Corporation and on October 12, 1961 
the Corporation informed him that he was authorised under s. 499 of the Act 
to carry out the work as required by the notice, which was addressed to the 
trustees. He was to recover from the trustees the reasonable expenses in- 
curred by him in carrying out the said work. The plaintiff did carry out the 
work and the letter dated June 1, 1962 received by him from the Bombay 
Municipal Corporation shows that it was done to their satisfaction. 

On June 20, 1962 the plaintiff by notice called upon the trustees either to 
pay the amount of the expenses to the tune of Rs. 1611.50 or adjust the same 
towards rent. The trustees gave a reply dated July 11, 1962. They disputed 
their lability to pay the amount. 

Thereafter the petitioner-plaintiff filed a suit in ‘the Court of Small Causes 
at Bombay against the trustees for recovery of the amount. 

The trustees, who were the defendants, filed a written statement and raised 
various defences. It is not necessary to set out all those defences. But the 
main contention was that the plaintiff's suit was not maintainable. It was also 
stated that the trustees were not in law bound to comply with the requisitions 
made in the notice issued under s. 364 of the Bombay Municipal Corporation 
Act. 

In view of this defence, the learned trial Judge framed the relevant issues. 
He came to the conclusion that the plaintiff’s suit is maintainable. He ac- 
cepted the defence of the trustees in part and recorded findings that the re- 
pairs carried out were partly in accordance with the notice. The plaintiff was 
entitled to claim from the trustees a sum of Rs. 400. In the result a decree 
for that amount was passed in favour of the plaintiff. 

Aggrieved by the aforesaid decree the trustees as defendants made a Full 
Court Application in the same Court which was summarily rejected. 

The learned counsel for the petitioners has challenged the decree on certain 
grounds. The first point raised by the learned counsel is that the repairs 
were not carried out in accordance with the requisitions contained in the notice. 
But the learned trial Judge has considered the eight items in respect of which 
the plaintiff had claimed a sum of Rs. 1611.50. He rejected the major part 
of the claim and upheld the expenses incurred by the plaintiff for dismantling 
the old roof, cost of wooden round kaichies and the cost of joining the old iron 
sheets and applying the same on sides. In the present proceedings before me 
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it will not be open to the counsel to question this finding of fact based on 
appreciation of evidence. 

Then the learned counsel submitted that the trustees were not itie in law 
to make good the amount to the plaintiff. Reliance is placed on s. 500 of the 
Bombay Municipal Corporation Act. As stated above, the defendants trustees 
failed to carry out the repairs mainly because they had no sufficient, funds. 
The learned counsel argued that in fact the trustees made such a representa- 
tion to the Municipal Corporation and for that reason the trustees were not 
prosecuted uhder the provisions of the Act. The learned counsel in support 
of his submission relied on the wording of s. 500 which reads thus: 

“No person who receives the rent of any premises in any capacity described in sub- 
clauses (i), (#) and (i#t) of clause (m) of section 3 shall be liable to do anything which 
is by this Act required to be done by the owner, unless he has sufficient funds of 
or due to the owner to pay for the same.” 


Section 3(m) may be reproduced here: 


‘owner’ when used in reference to any premises, means the person who receives 
the rent of the said premises, or who would be entitled to receive the rent nee if 
the premises were let, and includes— 

(G) an agent or trustee who receives such rent on account of the owner, and 

(ii) an agent or trustee who receives the rent of, or is entrusted with, or concerned 
for, any premises devoted to religious or charitable purposes; and 

(ii) a receiver, sequestrator, or manager appointed by any court of competent 
jurisdiction to have the charge of, or to exercise the rights of an owner of the said 
premises;” 


Reading these provisions carefally, I find that the Legislature wanted to hold 
the other persons who were in the management of the property of the owner 
hable only to the extent of the funds of the owner in their hands. Such per- 
sons were not personally liable to do anything which is by the Act required 
to be done by the owner, unless they had sufficient funds of or due to the owner 
to pay for the same. In the present case the property vests in the trust. The 
trust will be the legal owner of the property. It may be that the trustees 
who were in the management of the trust property successfully pleaded before 
the Municipal Corporation that they were unable to carry out the various re- 
quisitions for want of sufficient trust funds in their hands. But the exemp- 
tion from liability which is extended to the various persons mentioned in s. 500 
of the Act will not result in the exoneration of the owner from the liability 
which may be imposed on him under the terms of the statute. The learned counsel 
made a futile attempt to equate the trustees with the trust. But the trustees 
individually or collectively are not the owners of the property. The trust is 
the owner of the property. The trust as owner of the property is sought to 
be held liable for the various things for which the owner is primarily respon- 
sible. If the owner fails to carry out the repairs then the occupier who secures 
the permission of the Municipal Corporation under s. 499 of the Act and effects 
the repairs will be entitled to recover the reasonable expenses incurred by him, 
from the owner. It, therefore, follows that the trust in the present case will 
be liable for the costs of the repairs, if they are proved to be carried out by 
the occupant with the permission of the Corporation. 

The third substantial point, which is canvassed before me is about the main- 
tainability of the suit. The submission of the learned counsel in this behalf 
is that the present suit is not instituted by the plaintiff in accordance with 
the conditions of s. 506 of the Act. As he has not followed the prescribed pro- 
eedure before filing the suit, the same is liable to be dismissed. In support of 
this contention reference is made to ss. 499, 504, 505 and lastly 506 of the 
Municipal Corporation Act. For appreciating the point raised on behalf of 
the defendants, it will be necessary to critically consider the connotation of 
these sections. 
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Under s. 499 whenever the owner of any building or land fails to execute 
any work which he is required to execute by this Act or by any regulation or 
by law made under this Act, the occupier, if any, of such building or land 
may, with the approval of the Commissioner, execute the said -work, and he shall 
be entitled to recover the reasonable expenses incurred bv him-in‘so doing from 
the owner. These he may even deduct from the rent which from time to time 
may become due by him to the owner. This provision enables the tenant of 
the premises to effect the repairs and thereafter recover the expenses from the 
owner by adjustment of the amount towards the rent payable by him to the 
owner. 

Under s. 504 certain procedure is prescribed for recovery of the expenses or 
compensation in case of dispute. In fact, that is the heading common to a 
group of sections which include ss. 503, 504, 505 and 506. Section 503 enables 
the Commissioner or General Manager to recover the expenses of any work exe- 
cuted or of any measures taken or things done by or under his authority within 
the meaning of s. 491 of the Act, Section 491(2) no doubt provides that the 
Commissioner or the General Manager subject to the provisions of sub-s. (2) of 
s. 508 may recover the said expenses by distress and sale of the goods and chat- 
tels of the defaulter as if the amount thereof were a property-tax due by the said 
defaulter. In all other cases not covered by s. 491 the Commissioner or the 
General Manager has to refer the dispute to the Chief Judge of the Small 
Causes Court. This is the substance of s. 503(7) of the Act. For cases which 
are not covered by s. 491 a procedure is prescribed in s. 504. When any per- 
gon is required by the Act or any regulation or any bye-law framed under the 
Act to pay any expenses or any compensation, the amount to be so paid and 
if necessary, the apportionment of the same, shall, in case of dispute, be deter- 
mined, except as is otherwise provided in ss. 502 and 515 by the Chief Judge 
of the Small Causes Court on application being made to him for this purpose 
at any time within one year from the date when such expenses or compensa- 
tion first became claimable. 

When the amount of any expenses or compensation is ascertained in accord- 
ance with s. 504 and if it is not paid by the person liable to pay the same on 
demand, then it shall be recoverable as if the same were due under a decree 
of the Small Cause Court. This procedure is to be found in s.:505 of the Act. 

In view of these provisions the learned counsel heavily relied upon the 
wording of s. 506 of the Act. As much turns on the interpretation of the key 
words in that section, it is desirable to quote that section in eztenso. Section 
506 reads thus: 

“Instead of proceeding in any manner aforesaid for the recovery of any expenses 
or compensation of which the amount due has been ascertained as hereinbefore provided, 
or after such proceedings have been taken unsuccessfully or with only partial success, 
the sum due, or the balance of the sum due, as the case may be, may be recovered by 
a suit brought against the person liable for the same in any Court of competent jurisdic- 
tion,” 


The learned counsel rightly laid stress on the following: 


“Instead of proceeding in any manner aforesaid for the recovery of any expenses or 
compensation of which the amount due has been ascertained as hereinbefore provided.” 


The learned counsel argued that these words make it abundantly clear that the 
plaintiff must first exhaust his remedy which is given to him under the terms 
of ss. 504 and 505 of the Act. As the amount in this case is not ascertained 
and in view of the dispute between the parties, the plaintiff had to approach 
the Chief Judge of the Small Causes Court by an application. If such amount 
is ascertained, then he could execute the order as a decree of the Small Causes 
Court under s. 505 of the Act. If, after following the procedure, he fails par- 
tially or wholly in recovering any amount, then for recovery of that amount 
or part of it, he can file a suit under s. 506 of the Act. 
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In view of the peculiar wording of s. 506, the argument may appear to be plau- 
sible, but on a closer scrutiny of the scheme ot the various sections and the 
unpucations of ss. 505 and 506, I am of the opinion that s. 506 only makes 
ıt clear that in addition to the summary remedy provided by the Act, the 
party can also avail of the ordinary remedy of filing a suit in a Court of com- 
petent jurisdiction. Such a claritication was necessary as the Act provided tor 
a summary remedy whenever the party had to recover the expenses incurred 
oy him under the authority of the Commissioner. When such is the case, then 
that may leave some scope for argument that the common remedy at law is 
thereby excluded. Section 506 only makes it clear that the summary proce- 
dure does not in any manner affect the right of the party to file a suit in a 
Court of competent jurisdiction. 


This interpretation of s. 506 receives some support from the wording of the 
other cognate sections. Section 499 gives a right to the tenant to recover the 
reasonable expenses incurred by him from the owner by deducting it from the 
rent which trom time to time may become due by him to the owner. For ex- 
ercising this right, he need not make an application to the Chief Judge of the 
Court of Small Causes, even if the amount is disputed by the owner or in 
cases where the amount is not ascertained in the prescribed manner. 


Under s. 504 of the Act, a person is required to make an application to the 
Chief Judge of the Small Causes Court for determination of the amount of 
expenses whenever there is a dispute. Such an application is to be made by 
him at any time within one year from the date when the compensation first 
became eclaimable. While providing such summary remedy the statute also 
prescribes a shorter period of limitation. This gives an indication that the 
summary remedy, which is to be availed of within a shorter period of limita- 
tion, is in addition to the ordinary remedy at law. 


If the interpretation suggested by the learned counsel is to be accepted, then 
there will be some difficulty in computing the limitation for the suit which 
will be filed in accordance with the terms of s. 506 of the Act. Such a suit 
will be governed either by art. 23 of the Limitation Act or by the residuary 
urticle, which is art. 113 of the Limitation Act. Under art. 23 the suit is to 
be filed within three years. Time from which period begins to run is when 
the money is paid. Even under art. 113, the period of limitation is three years 
and the time from which period begins to run is the time when the right to 
sue accrues. When the party resorts to the summary procedure and succeeds 
or fails partially or wholly, that may not be strictly within the period of one 
year from the date when the expenses or compensation first became claimable. 
The proceedings may drag on for quite some time. If a suit is to be filed only 
after the termination of those proceedings, then the question of limitation for 
that suit cannot be suitably answered if the interpretation favoured by the 
learned counsel is accepted. ° 

I, therefore, agree with the learned trial Judge and hold that the suit was 
maintainable. ó 

In the result the application fails and the rule is discharged with costs. 

Rule discharged. 
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Before Mr. Justice Deshpande and Mr. Justice Shah. ` 


RAMESH RAMLAL NARANG v. M. G. MUGWE.* 


Maintenance of Internal Security Act (XXVI of 1971), Secs. 3(1)(c) [as amended by 
Ordinance No. II of 1974], 8(1)—Constitution of India, arts. 226, 227—Prozximity or 
‘live link’ test—Whether test measurable in terms of months or years—Frequency 
of activities, determination of—Ordinance No. II of 1974, promulgation of—Its effect 
—Economiec offences, rigid application of proximity test, in. 

The proximity or ‘live link’ of the grounds furnished to the detenue under s. 8 of | 
the Maintenance of Internal Security Act, 1971 with his probable future prejudicial 
activity cannot be held measurable only in terms of months and years without re- 
gard to the complexities and requirements of a given situation. The live link pre- 
supposes existence of a chain of prejudicial activities and not the literal continuation 
thereof till the date of detention. Proximity in some cases may have to be deter- 
mined more by connection of the antecedents with the purpose of detention rather 
than by reference to months and years. 

A solitary instance, by itself, may not ordinarily disclose discernible tendencies, 
but, in a given set of facts, may afford sure indication thereof. Passage of few months 
without repetition may afford indication of abatement, if not elimination of such ten- 
dencies. Repetition of such instances may indicate a chain and a link as also the 
strength and durability thereof. Inference of their elimination is not rationally pos- 
sible without lapse of longer time—the time factor depending on the nature of acti- 
vity and frequency with which the incidents are liable to occur. Proximity in point 
of time is, therefore, a relative term. 

Frequency with which each category of prejudicial activities recur is a determining 
factor in proximity. In cases of activities carried on by smugglers, frequencies de- 
pend on availability of articles, market, opportunities, capital and arrangement for 
substitutes for exchange. Larger the scale, the longer the frequencies. As Ordinance 
No. II of 1974 is passed on the hypothesis that recent instances have remained un- 
detected, the detaining authority cannot decline to act merely because no direct in- 
stance of the detenue’s recent involvement of a few earlier years is traceable. In 
cases of economic offences, it is unrealistic and illogical to apply the test of ‘live 
link’ in the same rigid manner in which it is applied to other categories of pre- 
judicial activities. The security of society is as much a matter of concern as indi- 
vidual liberty. 

Rameshwar v. Dist. Magistrate,1 Nagen Murmu v. State of W.B.,2 Lakshman Khatik 
v. State of W.B.,3 Golam Hussain v. Police Commr., Calcutta,4 Govind Shivshankar- 
lal v. M. G. Mugwe5 and Tejraj Ghamandiram Gowani v. H. N. Ray,§ distinguished. 

As there is no hard and fast rule or inflexible formula for determination of proxi- 
mity or rationality, there is undoubtedly room for two opinions. In such a case 
subjectivity of the satisfaction of the detaining authority necessarily puts it beyond 
the reach of judicial review, unless such satisfaction is liable to be dubbed as per- 
verse, capricious, arbitrary or malicious. 

Masood Alam v. Union of India,7 referred to. 


Ont Ram Lal Narang was detained by the Commissioner of Police, 
Greater Bombay, under an order dated October 4, 1974, passed by him 
under s. 3(/)(c) of the Maintenance of Internal Security Act of 1971 
with a view to preventing him from smuggling goods and abetting other per- 
sons to smuggle goods. The order was served on him on October 5, 1974 and 


*Decided, December 4/6, 1974. Criminal 5 (1974) 77 Bom. L.R. 1. 


Application No. 847 of 1974, 6 (1974) Criminal Application No. 800 of 
1 [19641 ALR S.C. 884. 1974, decided by Vimednalel and Gendhi JJ., 
2 [1973] ATR. SC. 844, on November 1, 1974 [Urder report]. 
3 [1974] A.T.R. SC 1264, 7 [1978] A.I R. S.C. 87. 


4 [1974] ALR. S.C. 1886. 
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the grounds for detention were served, as required under s. 8(/) of the said 
Act, on October 11, 1974. The petitioner, the son of the detenue, challenged 
the validity of the detention order by an application under arts. 226 and 227 
of the Constitution, inter alia, on the allegation of the staleness of the grounds, 
as the relevant instances were of the period 1964 to 1968 and the order of 
detention was of October, 1974. 


The application was heard. 


Porus A. Mehta, with A. B. Diwan, D. M. Harish, Shobha H. Jagiiam, 
Haresh M. Jagtiani and Kartarsingh Suri, for the petitioner. 

R. W. Adik, Advocate General, with M. R. Kotwal, Public Prosecutor, for 
the State-respondent No. 3. 

8S. J. Sorabjs and T. R. Andhyarujina, with A. D. Mane, for respondent 
No. 4. 


DESHPANDE J. [His Lordship, after dealing with contentions not pertinent 
to this report, proceeded.] Mr. Mehta then contends that the three instances 
of 1964 to 1968 are too stale to warrant detention in October, 1974. These 
fail, contends Mr. Mehta, to stand the test of ‘proximity’ and the ‘live link’ 
conceived by the Supreme Court in the cases of Rameshwar v. Dist. Magistrate,} 
Nagen Murmu v. State of W. B.,* Lakshman Khatik v. State of W. B.3 Golam 
Hussain v. Police Commr., Calcutta* and also two unreported judgments of 
our Court and one judgment of the Gujarat High Court. Contention, no 
doubt, is attractive and reliance on more than six years old antecedents is appa- 
rently absurd. 

Now, it is permissible for the authority to rely on the present and past acti- 
vities of the proposed detenue to make estimate of his probable future pre- 
judicial activities. The above cases lay down that, where proof of present 
activities is not available, even the antecedents can be relied on to ascertain 
his tendencies and their potentialities provided the same are proximate in 
time and can have rational connection with the object of detention. These 
eases do refer to periods of years and even months, which were found in- 
sufficient fo indicate continuation of the ‘live link’. It would, however, 
amount to miss the grain for the chaff, if such proximity is assumed to have 
been held measurable only in terms of months and years without regard to 
- complexities and requirements of a given situation. Almost each one of these 
eases go to emphasise how inadvisable it is to count the period mechanically in 
terms-of months and to lay down any inflexible standard for tracing such ‘live 
link’. 

Now, live link merely presupposes existence of chain of prejudicial activities 
and not the literal continuation thereof till the date of detention. Solitary 
instance’ of indulging’ in arson or loot by any person by itself may not dis- 
close his discernible tendencies ordinarily, but, in a given set of facts, may 
afford sure indication thereof. Passage of few months without repétition may 
afford indication of abatement, if not elimination, of such tendencies. Repeti- 
tion of such instances may indicate a chain and a link as also the strength 
and durability thereof and inference of their elimination may not be even 
rationally possible without the lapse of longer time, length depending on 
the nature of activity and frequency with which the incidents are liable to 
recur. Proximity in point of time is thus a relative term. Frequency with 
which each category of prejudicial activities recur is also one of the determin- 
ing factor. Frequencies in prejudical activities engineered by political, paro- 
chial and communal motivations are regulated by yet different factors. Threats 
posed by the citizens to their own nation, having religious, ideological, ethnic 
and cultural affinities with enemy nations in times of war call for yet different ’ 


1 [1964] AIR. SC 884. 8 [1974] AIR. S.C 1264. 
2 [1978] ALR. S.C. 844. ` 4 [1974] ALR. S.C. 1888. 
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standards of measurements of proximity. F'requencies are longer but live link 
remains dormant. Activisation and enlivening of such tendencies depend on 
outbursts of violence, and disorders, or eruption of hostilities and these continue 
to be dormant during the period of peace extending over years. Proximity in 
such cases has to be determined more by their connection of the antecedents 
with the purpose of detention, rather than by reference to months or years. 


While making such assessment of any suspected smugglers, special feature 
of their activities shall have to be taken into account. These cannot ordinarily 
be carried on with the same ease and frequency as other prejudicial activities ; 
frequencies depending on availability of the articles, market, opportunities, 
capital, and arrangements for substitutes for exchange. Larger the scale, the 
Jonger the frequencies. It needs network of experienced assistants, and con- 
tacts, here and abroad. The difficulties implicit in their set up themselves offer 
temptations to continue the same once so set up, and reap the rewarding profits 
by all possible evasive methods. Absence of exchange facilities involve long 
term commitments making it difficult to avoid further involvement. It proves 
to be a vicious circle. Secret mode of operations makes it difficult to detect not 
only their existence, but their extinction as well. 


Then while no one can be presumed to be criminal merely because once he 
was found to be so, no authority, dealing with detention for economic offences 
ean afford to ignore two practical considerations. Restriction on commercial 
activities is generally resented to by all and concerned persons ordinarily do 
not understand the logic and philosophy behind such restrictive laws. Such 
offenders do not suffer with any guilt mania as such activities are not believed 
by them to be criminal or immoral as their victims are never visible. This is 
one explanation of the experts for this phenomena. Secondly, temptation to 
continue the activities is irresistible with easy prospects of evasion with re- 
warding results. 

While considering the question of a rational connection of the antecedetits 
with the object of detention, authority could not have afforded to ignore yet 
another important factor. The MISA originally did not contemplate deten- 
tion of smugglers. It is only by Ordinance No. II promulgated on September 
17, 1974, that their detention also has been authorised. This amendment of 
the Act under the Ordinance was necessitated, as per the affidavit of the Finance 
Secretary, by the economic chaos created, and setting up of the parallel eco- 
nomy, among others, as per the expert opinion given in 1971 by the engulfing 
undetected smuggling activities. Thus the detaining authority could not have 
declined to act merely because no direct instance of the detenue’s recent involve- 
ment of a few earlier years was traceable, as the Ordinance is passed on the 
hypothesis that recent instances have remained undetected. If he were to 
insist on any such material, when none is found to have been detected, he 
would not have been able to detain any one, and implement the legislative man- 
date, to prevent the apprehended threat to the security. It would, therefore, 
be unrealistic and illogical to apply such tests of ‘live link’ in the same rigid 
manner in which it could be applied to other categories of prejudicial activities. 
To insist on any material of such recent instances for the satisfaction of the 
authority is practically to insist on the impossible feat and would turn the 
MISA into a dead letter. It would amount to turn a deaf ear to what the 
Legislature loudly proclaims. Question thus is: could the detsining authority 
have ionored the chain of these instances of 1964 to 1968 and the ‘live link’ 
reflected therein merely because the same are removed in distance by six years? 
Could not stakes, magnitndes and nature of activities, as detailed earlier. also 
have reflected the durability and the streneth. of the said ‘live link’? In the 
ahgence of any material to the contrary, could the authority have assumed the 
diseontinnance of so felt ‘live link’ merely from failure to detect anv emhee- 
auent instance? Could the authority turn his blind eve to the inherent detec- 
tion difficulties in such cases as also to the discovery of large scale undetected 
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growing smuggling since 1971 by the experts and insist on proof of recent in- 
stances, officially declared to have remained undetected? Could he not 
have measured the proximity of the antecedents by reference to the object, rather 
than by passage of time? With all our concern for the liberty of the citizen, 
we find it difficult to answer these questions against the authority. We are 
not oblivious of the possibility of misuse of such powers and the threat it is 
likely to pose to the liberty of Innocent citizen. But indifference to the security 
of society is as much a matter of concern, as the callous disregard to such 
liberties. Inability to detect such activities for long, deplorable as it is, and 
indignation therefor, cannot afford any answer to the claim of the administra- 
tion to act and strike, to meet the threat, with available material, weapons and 
methods, 

Then, as discussed earlier, there being no hard and fast rule, or inflexible 
formula to determine the question of proximity or rationality, there is un- 
doubtedly room for two opinions. Subjectivity of the satisfaction necessarily 
puts it beyond the reach of judicial review, unless such satisfaction is liable 
to be dubbed as perverse, capricious, arbitrary or malicious. The question thus 
essentially is not so much of irrelevancy and law, as of perversity or arbitrari- 
ness of the conclusions on facts. It is in this context that the observations of 
the Supreme Court, at page 901 second column in para. 6 in the case of 
Masood Alam v. Union of India’ to which our attention was drawn by Mr. 
Sorabjee, the learned counsel for the Union of India, becomes relevant. In the 
circumstances in this case, not the satisfaction of the authority, but one of re- 
fural to accept his conclusion would be arbitrary. 

To deal separately with the cases cited by Mr. Mehta, question of measuring 
‘‘proximitv” in terms of months or years had not arisen directly in Ramesh- 
war’s leading case. Detention of the persons already in jail pending trial 
without ascertaining when he was likely to be out to indulge in prejudicial 
activity was held to be invalid. This case demonstrates the error of assuming 
the Supreme Court to have laid down any rule of measuring the proximity in 
terms of years. Cases of Sushanta Goswami and Nagen Murmu, on ultimate 
findings. are not even cases of chain of instances to be illustrative of any ‘live 
link’. Cases of solitary instances raise different considerations altogether. The 
delay of six or seven month in passing detention order in the cases of Larman 
Khatik and Golam Hussain (supra) created doubts as to the warrant for de- 
tention. Absence of the explanation was found to be fatal in the first case, 
while pendency of criminal proceedings was found sufficient to explain ‘‘snap’’ 
of the ‘‘live link’’ in the other. It needs be emphasised that detention order 
in this case was passed immediately after the law to that effect was enacted. 

Factual position in the cases decided by another Division Bench of our High 
Court in Govind Shivshankarlal v. M. G. Mugwe® and Tejraj Ghamandiram 
Gowan v. H. N. Ray,’ is clearly distinguishable. Vimadalal J., speaking for 
the Bench, observed in the former as follows (p. 8): 

“ ,.If, however, the detaining authority was able to show that the ground stated in 

paragraph TJ, taken along with the other grounds disclosed to the detenue, manifested a 

chain of activities with a certain amount of continuity, the position might, of course, be 
different,” 


The view expressed by Gandhi J., speaking for the Court, in the latter case on 
the second day- is obviously coloured by the’same approach, though not ex- 
pressly stated. We confess, our approach to the factual aspect apparently is 
different and Mr. Mehta strongly urged that this would not be permissible. We 
have, however, not been able to see how decision on a factual aspect in one 
case can afford any precedent to the decision on facts in another case. Set 
up of facts of each case invariably has its over-all impact, leaving many in- 


5 $783] ATR. S.C, 897, at p. 901. 1974, decided by Vimadslal and Gandhi JJ., 
6 R 77 Bom. L.R. 1 on November 1, 1974 [Under report]. 
7 (19%4) Criminal Application No. 800 of 
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articulate impressions on the mind of the Court. As discussed earlier, the ques- 
tion essentially is whether on the facts and circumstances of the present case 
satisfaction of the detaining authority can be struck down as perverse or arbi- 
trary? Our answer in the present case is in the negative for the reasons 
discussed. 


[The rest of the judgment is not material to this Report.] 





APPELLATE CIVIL. | 


Before Mr. Justice Joshi and Mr. Justice Mukhi. 


RAJARAM ANNA YEDE v. SHASHIKALA BHAGWAN YEDE.® 

Hindu Succession Act (Act XXX of 1956), Secs. 6, 4, 20, 23—Death of male Hindu having 
interest in Mitakshara coparcenary property—Wife and daughter asking for partition 
and possession—What property available in such partition—Whether maintenance and 
marriage expenses of daughter to be set apart before partition—Notional partition under 
s. 6, Explanation, effect of—Hindu Adoptions and Maintenance Act (LXXVII of 1956), 
Secs. 3(b), 21, 22, 12(b)—Hindu Minority and Guardianship Act (XXXII of 1956), 
s. 8—Later Acts when may be referred to in construing prior Act. 


One A died in 1955 leaving behind him his widow G and three sons B, R and M. 
B also died in 1955 leaving him surviving his wife S and daughter D. S and D claimed 
partition and possession of their share in the joint famfly property. The trial Judge 
first allotted certain lands to D, the daughter of B, for her maintenance and marriage 
expenses and then directed partition of the remaining property of which 1/12th was 
given to D and 1/12 to S. ‘This was done on the ground that B having two brothers 
and mother living at the time of his death should have ith share in the family pro- 
‘perty according to Explanation I to s. 6 of the Hindu Succession Act, 1956, and as 
preferential claimants so far as B’s share is concerned would be his widow S, daughter 
D and mother G, each one of them should get 1/3rd of the {th share, i.e. 1/12th each. 
The additional allowance made in favour of D for her maintenance and marriage ex- 
penses by the trial Judge besides her 1/12th share was challenged before the High 
Court by R, M and G. 

Held, (1) that the daughter’s right to her marriage and maintenance expenses in 
the old Hindu law was based on her right to or interest in the joint property and not 
on the natural obligation of father to maintain his child; 

(2) that this right was not, under the old Hindu law, affected by partition be- 
tween father and sons, all the shares being proportionately liable for her expenses; 

(3) that when, under the Hindu Succession Act, 1956, a right was given to the 
daughter to share in the joint family property as any other male member in the 
coparcenary, it could be said to be a discharge of the old obligation cast on the 
other members to meet the marriage and the maintenance expenses of the daughter; 

(4) that if the daughter did not claim this remedy of partition and share in the 
joint property, she could claim the benefits arising to her under the Hindu Adop- 
tiong and Maintenance Act, 1956; 

(5) that she could not claim a double advantage of share in the joint family pro- 
perty as well as marriage and maintenance expenses; and 

(6) that, therefore, the property available for partition in the instant case was 
the whole property and not that property minus property set apart for the mar- 
riage and maintenance expenses of the daughter of B. 

Rangubai Lalit v. Laxman Lalji,! explained and distinguished. 

Sir Dinshah Mulle’s Hindu Law, 13th edn. page 358, sec. 304, analysed and com- 

mented on. 
Subbayya v. Ananta Ramayya,2 agreed with. 
*Decided, February 18, 1974. First Appeal at Bhir, in Special Civil Suit No. 56 of 1967. 


No. 848 of 1969, against the decision of 1 Hoan 68 Bom. L.R. 74. 
G. S. Chindhade, Civil Judge, Senior Division, 2 (1928) LL.R. 58 Mad. 84. 
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Vaikuntam Ammangar v. Kallapiran Ayyangar3 Mt. Bholi Bai v. Dwarka Das,‘ 
Alagammai Achi v. Veerappa5 Ramchandra v. R. Ammal,§ Ranganaiki Ammal v. 
Ramanuja Aiyangar7? and Shiramabai Bhimgonda v. Kalgonda,’ referred to. 

Held further, that if the notional partition envisaged in Explanation I to s. 6 of 
the Hindu Succession Act, 1956, was to be given effect to, then it would have to be 
imagined that the putative state of affairs did in fact exist and that at the parti- 
tion were present B, R, M and G. In such a partition B could never have asked 
for provision being made for maintenance and marriage expenses of his daughter— 
niece of other brothers; such burden would lie entirely on the property allotted to 
B’s branch. 

I-T. Commr. v. $, fen Singh? and East End Dwellings Co. Ld. v. Finsbury 
Borough Council,!0 referred to. 

Generally speaking, a subsequent Act of Parliament affords no useful guide to 
the meaning of another Act which came into existence before the later one was 
framed. But under special circumstances, where both the laws are on the same 
subject and the part of the earlier Act sought to be construed is ambiguous and 
capable of different meanings resort can be had to the provisions of the subsequent 
Act. As the Hindu Succession Act, 1956, the Hindu Adoptions and Maintenance 
Act, 1956 and the Hindu Minority and Guardianship Act, 1956 constitute a com- 
posite new Hindu Code and make provision for succession and cover the field of 
law relating to inheritance, property and maintenance of the dependants, the pro- 
visions of the later enactments can be looked into for the purpose of construing the 
, provisions of the Hindu Succession Act, 1956. 

L-T. Officer, Kanpur v. Mani Ramil! and State of wW. B. v. Nripendra Nath,12 
relied on. . 


R. G. Bhadekar, for the appellant. 
`M. P. Kanade, for respondents Nos. 1 and 2. 
K. Y. Mandlik, for respondent No. 4. 


JOSHI J. This first appeal preferred by original defendant No. 1 involves 
a somewhat ticklish point of Hindu law relating to succession, which is said 
to be of no easy solution. Fortunately the facts giving rise to it are admitted 
and the controversy has been crystallized in the joint purshis exh. 67 by mak- 
ing certain concession during the course of the trial, the parties having led 
no oral-evidence. Stated briefly, the facts material for the disposal of this 
appeal are as follows. 

The pedigree giving us a clear idea of the relationship between the parties 
to this litigation would read as follows: 

Anna--Gangubai (Deft. No. 4) 


(Died in 1955) 
| | | 
Bħagwan=Shashikala Rajabhau . Manohar 
(Died in 1955) (PLE. No. 1) (Deft, No. 1) (Deft. No. 2) 


l | 
Devangana (unmarried) 
(PIE. No. 2) 
Defendant No. 3 Dnyanoba Nana is not shown in this pedigree as he has no 
longer any interest in the suit property, but he happens to be Bhagwan’s 
father’s (Anna’s) cousin brother who held one half share in the entire ances- 
tral property. However, as a result of the previous partition in the family be- 
tween the two branches of the original propositus the following property which 


8 (1900) LL.R. 28 Mad. 512. ` 7 8 (1968) 66 Bom. L.R. 351. 
4 [1925] A.LR. Lah. 82. 9 [1959] A.LR. S.C. 852. 

5 [1956] A.L.R. Mad. 428. 10 [1952] A.C. 109. 

6 Hess) ALR Mid. 1011. 11 soo) Ate S.C. 543. 

7 (1911) LL.R. 85 Mad. 728. Ig [1966] ALR. S.C. 447. 


1974. ] RAJARAM ANNA V. SHASHIKALA (A.C.J.)—Joshs J. 448 


is the subject-matter of the suit came to be allotted to the share of Anna, 
shown in this pedigree. 

Now the property in dispute comprises of the whole of Survey No. 166 ad- 
measuring l acre 21 gunthas assessed at Rs. 2.35 with a well standing therein 
and one half share on the northern side in the remaining three survey num- 
bers 176, 180 and 185 which works out to 24 acres 8 gunthas assessed at Rs. 25.40. 
These three pieces are Jtrayat (dry) lands. Besides these lands, the parties 
held two houses and a house site. All these properties are situate in the village 
Anjanwati in district Bhir. The claim over the moveables, family debts and 
income of the past years has been given up (vide exh. 67). 


Plaintiffs Nos. 1 and 2 who are respectively the widow and daughter of 
Bhagwan, have claimed partition and possession of their share which they as- 
sessed at one-third. Defendants Nos. 1, 2 and 4 inter alia challenged the cor- 
rectness of this quantum. Dnyanoba (defendant No. 3), who had no interest 
in the suit property, remained absent throughout. By the joint purshts exh. 67 
the parties called upon the Court to determine the plaintiffs’ share. 


The learned ‘trial Judge worked out their shares at one-twelfth each. How- 
ever, he not only kept out of partition the bagayat land (Survey No. 166) but 
allotted the whole of it to plaintiff No. 2, an unmarried daughter of Bhagwan, 
for her maintenance and marriage expenses. Next he directed the partition 
of the remaining property inter alia giving plaintiff No. 2, 1/12th share there- 
in also. This decree, he made, by relying upon certain observations in the case 
of Rangubas Lalji v. Laxman Lalji,! decided by a division Bench of this Court 
which took the view that while considering the notional partition envisaged by 
Explanation I to s. 6 of the Hindu Succession Act, the Court has to take into 
account what property would be available for partition at the deemed date. 
While determining the extent of the property available for partition the Court 
cannot be oblivious of the debts binding on the family; sts liability for the 
maintenance of dependent female members and disqualified heirs, marrtaqe er- 
penses of the unmarried daughters. It may be noticed that plaintiff No. 2 
never put forth any such claim for her maintenance and marriage expenses, 
bnt being bound by the authority referred to above, the learned trial Judge 
allowed the same by granting an additional piece (Survey No. 166) out and 
out to meet her extra claim. It is this part of the decree which is challenged 
by defendant No. 2 (the appellant) who contends that plaintiffs Nos. 1 and 2 
are entitled to nothing more than 1/12th share each in the suit property. The 
additional allowance made in favour of plaintiff No. 2 is neither warranted 
by the old Hindu law, nor by the Hindu Succession Act, nor by the ‘modern’ 
Hindu law. And this is the only point which falls to be determined in this 
appeal. 

Mr. Bhadekar for the appellant has raised three contentions: (i) Neither 
the texts nor rule, and interpretation of the Hindu law allow any such pro- 
vision for the maintenance and marriage expenses of a niece to be made where 
the brothers go to a partition; (ii) while determining the shares to be allotted 
at the notional partition the Court should take into account the provisions in 
the contemporaneous statutes which codify Hindu law to meet the needs of the 
modern times and which strived to place a female heir on an equal footing with 
a male in the matters of inheritance and law relating to partition and pro- 
perty; and (iii) while working out the notional partition referred to in 
Explanation I of s. 6, the Court must carry it out to its logical end and the 
deceased whose share is worked out must take it with all the advantages and 
disadvantages or right and liabilities. We propose to examine these grounds 
in some details as they have a far reaching effect. 


It is common ground that the right of the plaintiffs (to be precise, of plain- 
tiff No. 2) to obtain a share in the joint family properties is governed by s. 6 


1 (1965) 68 Bom. L.R. 74, 
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of the Hindu Succession Act, 1956 (which would hereafter be referred to as 
‘the Act’) which reads thus: 

“8, When a male Hindu dies after the commencement of this Act, having at the 
time of his death an interest in a Mitakshara coparcenary property, his interest in the 
property shall devolve by survivorship upon the surviving members of the coparcenary 
and not in accordance with this Act: 

Provided that, if the deceased had left him surviving a female relative specified in 
class I of the Schedule or a male relative specified in that class who claims through such 
female relative, the interest of the deceased in the Mitakshara coparcenary property 
shall devolve by testamentary or intestate succession, as the case may be, under this 
Act and not by survivorship. 

Explanation 1—For the purposes of this section, the interest of a Hindu Mitakshara 
coparcener shall be deemed to be the share in the property that would have been 
allotted to him if a partition of the property had taken place immediately before his 
death, irrespective of whether he was entitled to claim partition or not.” 


Explanation IT is not relevant for this appeal. In view of the proviso to s. 6 
which is applicable to the present facts, there can be no doubt that the in- 
terest of Bhagwan (the husband of plaintiff No. 1 and father of plaintiff No. 2) 
must devolve on his death as an intestate succession and not by survivorship. 
Bhagwan having two brothers and a mother living at the time of his death, 
his share would work out to th and this position is also admitted. The pre- 
ferential claimants, so far as Bhagwan’s ith share is concerned, would be his 
widow, daughter and mother (plaintiffs Nos. 1, 2 and defendant No. 4), 
the heirs falling in Class I. This explains how each of the plaintiffs is entitled 
to 1/12th share. Nor is there any challenge to the correctness of this arith- 
metical calculation. 

However, what is strongly urged by Mr. Kanade for the plaintiffs in sup- 
port of the decree is that by virtue of the overriding provisions of s. 4 of the 
Act. the old law (by this expression we mean any text, rule or interpretation 
of Hindu law or any custom or usage as part of that law in force before the 
commencement of the Act) (in juxta-position we would hereafter refer to the 
codified law as the modern or new law) and the deeming provision contained 
in Explanation I which envisages the theory of notional partition, the daughter 
would be entitled to maintenance and the marriage expenses. While working 
out the shares at the notional partition, the Court has first to decide what pro- 
perty would be available for such partition. In determining that question pro- 
vision has first to be made for family debts and such expenses. To appreciate 
his contention it would be worthwhile to reproduce here s. 4(1)(a) of the Act 
which is relevant for our purpose. 

“4. (1) Save as otherwise expressly provided in this Act— 

(a) any text, rule or interpretation of Hindu law or any custom or usage as part 
of that law in force immediately before the commencement of this Act shall cease to 
have effect with respect to any matter for which provision is made in this Act;” 


The language of s. 4 admits of no ambiguity. It keeps the provisions of 
old Hindu law intact or so to say untouched, unless expressly overruled by 
the Act. On going through the entire Aet we find no provision, either over- 
ruling the concept of old Hindu law as to what property would be available 
for partition or to meet such contingencies of maintenance and marriage ex- 
penses of unmarried daughters. Therefore, on first impression, Mr. Kanade’s 
arguments appear to be quite attractive and should ordinarily prevail, if the 
provisions of ss. 4 and 6 are to be strictly construed and that too literally. But 
here we are dealine with certain progressive pieces of legislation and they will 
have to he liberally construed, particularly where a literal construction would 
lead to injustice or would do more harm than good. 

The first part of Mr. Kanade’s argument which attempts to define the ex- 
pression ‘partition’ appearing in Explanation I, (supra) takes for granted the 
partition envisaged by the old Hindu law, but whether the Legislature intend- 


é 
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ed to take it in that sense would be a point for preliminary consideration. For 
finding the true intention of the Legislature it is admissible to see what was 
the state of the law before the Act was made and what was the mischief and 
defect, to cure which the Act was passed. Parliamentary history including the 
speech of the Minister introducing the bill is admissible as evidence of the cir- 
cumstances which necessitated the passing of the Act. The Statement of Ob- 
jects and Reasons or the legislative debates are permissible to be noticed to 
ascertain the historical setting of an enactment. To this limited extent we in- 
tend to look into them. It would be worthwhile to reproduce the pertinent ob- 
servations of the Supreme Court on this topie in the case of Shsvanarayan v. 
State of Madras? where it is observed: 


“..1t is a sound rule of interpretation that a statute should be so construed as to 
prevent the mischief and to advance remedy according to the true intention of the 
makers of the statute. In construing, therefore, Section 2(c) of the Act and in deter- 
mining its true scope it is permissible to have regard to all such factors as can legiti- 
mately be taken into account in ascertaining the intention of the legislature, such as the 
history of the statute, the reason which led to its being passed, the mischief which it 
intended to suppress and the remedy provided by the statute for curing the mischief.” 


Confining ourselves to this limited ambit, we find that the ‘partition’ was not 
intended to be taken in that sense as laid down in the old Hindu law referred 
to in the case of Rangubat Lalji v. Laxman Lalji. 

Mr. Kanade’s argument could be conveniently divided into two parts. The 
first part is founded on Sec. 304 (page 858 of Mulla’s Hindu Law, 18th edn.) 
which deals with property available for partition and the second which is a 
corollary proceeds on the assumption that ‘that property only’ should be taken 
into account while effecting the notional partition contemplated by Explana- 
tion I to s. 6, The relevant portion reads thus: 


“304. Property available for partition—(1) In order to determine what property 
is available for partition, provision must first be made for joint family debt which are 
payable out of the joint family property, personal debts of the father not tainted with 
immorality, maintenance of dependent female members and of disqualified heirs, and for 
the marriage expenses of unmarried daughters. Where a partition takes place between 
the sons, provision must also be made for the funeral ceremonies of the widow and 
mother of the last male holder.” (Italics ours). 


Relying on the italicised portion, Mr. Kanade wants to read them as old law 
laid down in the texts or as interpreted subsequently. Therefore, the basic 
question would be to find out what the texts say on the subject and how they 
have been interpreted. Whether any of them have gone to the length of im- 
posing the liability of the maintenance and marriage expenses of the unmarriéd 
brothers’ daughters on the other brothers when there is a partition between the 
brothers after the death of the father as is the case here, or to put it little 
broadly, whether an uncle could be saddled with the marriage expenses of the 
unmarried niece. 

Before touching this aspect we may mention here that similar observations 
are made by the learned Commentators like Shri Raghavachariar in his Treatise 
on Hindu Law (6th edition page 402—Sec. 341); Shri Gupte on Hindu Law 
(2nd Edn. page 264—Article 60) and on page 514 (Sec. 415) of Mayne’s Hindu 
Law, 1953 edn. But in referring to these commentaries, we are afraid, 
Mr. Kanade is making a half-reading or he conveniently ignores to scrutinize 
the context or the principles laid down in the old law giving rise to such inter- 
pretation. Therefore, it would be worthwhile to refer to all these relevant com- 
mentaries at some length. 

Going back to Sec. 804 (page 358) of Mulla’s Hindu Law we find in sub- 
s. (2) that a male member placed in a similar situation is not entitled to his 
marriage expenses from the joint family funds. This is based on the ratio 


2 [1967] A.LR. S.C. 986, at p. 989. 
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laid down by the Privy Council in the case of Ramalinga Annavs v. Narayana 
Annavi? Proceeding further, the learned commentator observes on page 359: 

“The case, however, of an unmarried daughter stands on a different footing. Her 
right to maintenance and marriage expenses out of the joint family property is in lieu 
of a share on partition; provision should accordingly be made for ber marriage ex- 
penses in the decree. 

It is only for the marriage expenses of the father’s daughters or sisters that pro- 
vision should be made out of the joint family property. The marriage expenses of the 
son's daughters form only the liability of his branch and not of the whole joint family 
unlike the case of the father’s daughters.” 


The first proposition, again is taken from the Privy Council ruling in the case 
of Rajagopala v. Venkataraman, and the second from the raulmg in Ram- 
chandra v. R. Ammal> The pertinent observations read thus: 

“The marriage expenses of the son’s daughters form only the liability of his branch 
and not of the whole joint family unlike the case of the father’s daughters. It is only 
for the marriage expenses of the father’s daughters or the sisters that provision should 
be made out of the joint family funds.” 


It would be clear from these authorities that the marriage expenses of the 
father’s daughters or sisters should be made out of the joint family funds. 
When the brothers go to partition without having any sisters, but each or 
some of them having one or more unmarried daughters, they cannot insist on 
a provision for maintenance and marriage expenses being made in the first in- 
stance from the joint family pool and then to divide the rest. This is for the 
obvious reason that it is the individual responsibility of every brother or son 
to get his daughters married from his own share which would be allotted to 
him in such a partition. 

The observations of the learned commentator Shri Raghavachariar on this 
point are very pertinent. They read: 

“The obligation of maintaining and marrying the daughters of a family consisting of 

father and sons, being a historical remnant of the daughter’s original right to share in 
the coparcenary property, is created by the birth of the daughter and rests on the 
whole family and not only on the father and through him the sons. Hence the share 
of a son who institutes a suit for partition against his father and brothers is liable to a 
share of the expenses of the marriage of his sister married after the institution of the 
suit and of other sisters still to be married.” 


Here again we may point out that the authority relied upon by the learned 
commentator is reported in Subbayya v. Ananta Ramayya,® with which we 
would deal at some length later on, but suffice it to note that the principles 
laid down postulate the case of a partition between the father and sons and 
not amongst the brothers, Another noteworthy feature is that this obligation 
of maintaining and marrying the daughters of the father in the joint family 
is a historical remnant of daughters’ original right to share in the coparcenary 
property. It means that in the ancient Hindu law, at a certain stage, daugh- 
ter’s share was recognized but it was watered down to a bare right to main- 
tenance and marriage expenses in course of time. 

' Shri Gupte, while dealing with this topic ‘Distribution of Property’ in 
Art. 60, p. 264 (2nd edn.), refers to four items for which provision is a con- 
dition precedent for the partition of the joint family property. In the listed 
subjects are ‘the rights of maintenance’ and ‘the rights to marriage and other 
expenses’. But in the note which has been styled as ‘Provision for debts’ the 
point is further elucidated by these observations: 


“Provision ought to be made on partition for (i) the payment of all debts binding on 
the family, (ii) maintenance of all those entitled to it on partition, (iii) marriage and 


3 (1923) L.R. 49 LA. 168,8.c.42 Bom. B5 [1954] A.1.R. Mad. 1011. 
L.R. 1290, 6 (1938) LL.R. 53 Mad. 84. 
4 [1947] A.LR. P.C. 122. 
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other expenses of the members of the family entitled to such expenses, and (iv) the 
rights of residence of the members of the family, if any.” 


It may be: noted that the commentary in respect of the marriage expenses is 
based on certain observations in the case of Vatkuntam Ammangar v. Kalla- 
piran Ayyongar,’ which again is a case of the partition between the father 
and son for provision of father’s daughters Le. sisters. Dealing with the same 
topic further, the learned commentator says that the marriage expenses of the 
male members need not be provided for, the reason being that once the parti- 
tion of status takes place a male member of the family is not entitled to have 
a provision made for his marriage expenses. However, observes the learned 
author, l 

“The position of female members is different; the right of a daughter to her marriage 
expenses and maintenance is based on her right to or interest in the joint family pro- 
perty, and not based on the natural obligation of the father to maintain his children, 
It has therefore been held that this obligation of the family property is not affected by 
a partition between the father and his sons; but the son’s share on partition is liable 
for the marriage expenses of his sister in proportion to the son’s share in the property 
divided.” (p. 285) 


Mayne who deals with this subject more exhaustively has quoted the texts 
in the foot-notes and has noted the difference in the views of the various com- 
mentators. It would be advantageous to reproduce the summary thereof which 
finds place in Sec. 415 (pages 514-515, 1953 edn.) : 

“5. 415. Normally the assets actually existing at the date of the disruption of the 
joint status are the properties available for division. Before the division of the joint 
estate is made, it is necessary to make provision for the liabilities of the joint estate, 
such as (1) the debts due or claims against the family; (2) charges on account of main- 
tenance of disqualified heirs, of female members and of others who are entitled to be 
maintained; (3) marriages and such other family ceremonies as have to be provided for. 

Where the division takes place between the father and the sons, provision must be 
made for the discharge of the father’s debts, neither illegal nor immoral, as well as for 
other family debts. It has been held that a coparcener who is unmarried at the date 
‘ of the severance in interest is not entitled at the partition to have a provision made for 
his marriage expenses, even where he marries before the decree in the suit for partition 
is made. This proceeds not on the view that marriage is not an obligatory samskara, but 
on the ground that when a severance takes place in a joint family, a claim for the ex- 
penses of a prospective marriage of a sharer cannot be a lability of the joint estate. 
In the case of an unmarried brother, he has his share to look to and in the case of an 
unmarried son or grandson it is a liability of his branch. 

Provision however should be made for the marriage expenses of unmarried sisters. 
Yajnavalkya says: ‘Uninitiated sisters should have their ceremonies performed by those 
brothers who have already been initiated, giving them a quarter of one’s own share.’ 
The Smritichandrika -as well as the Dayabhaga are equally clear that the separated 
brothers must provide a fund for the marriage expenses of their unmarried sisters. The 
rule in the Mitakshara that the unmarried sisters are entitled to a share of the inherit- 
ance after the death of their father has been cut down to a provision for marriage ex- 
penses and maintenance till marriage.” 


In the foot notes we get a survey of the views expressed by the different learn- 
ed commentators which it is needless to repeat. Suffice it to say that it is 
clear why a male member entitled to a share in the joint family is not given 
a right to claim expenses of his prospective marriage. He can look to his own 
share’ for the said expenses and in the case of an unmarried son or grandson 
it is the liability of his branch. o 

Pausing for a while here, by parity of reasoning, we may observe that if 
the new law makes a provision for a share to a female, this logic of looking to 
her own share for her marriage expenses and maintenance should hold good. 


7 (1900) ILR. 28 Mad. 512, 
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Another impelling reason which weighed with the old law givers to make pro- 
vision for unmarried daughters Le. sisters, is to be found in the last observa- 
tion which we may mention even at the cost of repetition: 

“The rule in the Mitakshara that the unmarried sisters are entitled to a share of 
the inheritance after the death of their father has been cut down to a provision for 
marriage expenses and maintenance till marriage.” 


This reflects on the evolution of the old Hindu law, what one may call or has 
been described by the Supreme Court as ‘Shastric Law’. It seems to us that 
at one time daughters’ and sisters’ rights to inheritence were recognised but 
in course of time-they were scissored down to a provision for marriage expenses 
and maintenance till marriage. The idea predominantly seems to be to pre- 
serve the property as far as possible in the same family and not to allow. it 
to pass outside. 

Dealing with the rights of daughters and unmarried sisters in para. 436, 
page 5387 the learned author has poimted out as follows: 

“436. Where a partition takes place during the life of the father, the daughter has 
no right to any special apportionment. She continues under his protection till her 
marriage; he is bound to maintain her and to pay her marriage expenses, and the ex- 
penditure he is to incur is wholly in his discretion. But where the divi- 
sion takes place after the death of the father, the same texts which direct that the 
mother should receive a share equal to that of a son, direct that the daughter should 
receive a fourth share. Manu directs: ‘To the maiden sisters, the brothers shall severally 
give portions out of their shares, each out of his share, one-fourth part.’ Yajnavalkya 
requires that brothers should have their unmarried sisters married at their expense 
giving them a quarter of their own share. The provision of a quarter share was con- 
fined to unmarried sisters only, married sisters not being entitled to any share along 
with their brothers. Obviously, the provision was meant for the expenses of marriage 
as well as for a gift or dowry in connection with marriage. This is evident from the 
Arthashastra of Kautilya and Narada. The latter says: ‘They shall maintain her upto 
the time of marriage; afterwards let her husband keep her,’ 

On the question whether unmarried sisters were sharers along with their brothers 
or were only entitled to an amount sufficient for their marriage, there has been an 
acute difference of opinion from early times amongst the commentators. Asahaya, 
Medhatithi, Vijnanesvara, Nilakantha, and Mitramisra combat the view that the pro- 
vision is only for an amount sufficient for marriage expenses, the Mitakshara going 
farthest and declaring that ‘after the decease of the father an unmarried daughter parti- 
cipates in the inheritance.’ Bharuchi, Apararka, the Smritichandrika, Jimutavahana and 
his followers, the Madhaviya, the Sarasvathi Vilasa, the Vivada Ratnakara and the Vivada- 
‘ chintamani, all take the view that the mention of a definite fourth only meant that an 
amount must, be allotted to each daughter as would be sufficient for her marriage. But 
the extreme position in the Mitakshara that an unmarried sister was along with her 
brother entitled to a share in the inheritance had probably no foundation in usage nor 
has modern usage been in accordance with it.” 


In this context we may make a passing reference to certain passages from the 
General Principles of Hindu Jurisprudence by Priyanath Sen (Tagore Law 
Lectures, 1909), published by the University of Calcutta, 1918 edn. In the 
Chapter ‘of “The Law of Succession’? the learned author has pointed on a sur- 
vey of the old texts that 

“there was no such thing as succession, properly so called, in an undivided family. 
The whole body of such a family, consisting of males and females, constitutes a sort of 
a corporation, some of the members of which are coparceners, that is, persons who on 
partition would be entitled to demand a share, while others are only entitled to main- 
tenance.” 

On referring to the oftquoted Manu’s saying ‘‘the father protects a woman 


in her childhood, the husband during her youth, the son in old age; a woman 
has no right to independence; that being her position it was quite natural that 
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she could not take the inheritance’ he hastens to add that ‘‘the few cases in 
which she was called to do so seem to have been subsequent concessions made 
for special reasons in favour of a few very near relations such as a wife, 
daughter, mother and the like’’, But in a later era, the rights of these were 
curtailed equating them with the right to maintenance and marriage expenses, 
Summarizing the topic, says the author further: 

“The conclusion, therefore, at which we arrive is that the Mitakshara recognised the 
principle of the exclusion of females from inheritance unless admitted by special texts 
with this difference that in the case of the property of an undivided coparcener no 
question of succession can properly arise by reason of the rule of survivorship.” 


Where property devolved by survivorship, a duty was cast upon those who 
took the estate to look to the welfare of such females who were excluded from 
inheritance by making adequate provistons. This appears to us to be the èon- 
sistent current flowing in the subsequent development of old Hindu law which 
took away female’s right to a share provided in the ancient Hindu law. When 
the right to share was taken away, this rule of making provision was sub- 
stituted. 

This takes us to the next question as to on what principles or text and rule 
of law, the making of a provision for maintenance and marriage expenses be- 
fore effecting a partition, is based. It is needless to consider the other items 
like family debts, funeral expenses etc. as they do not arise in this case. Con- 
fining ourselves to the point at issue, we find that all the learned authors com- 
menting on ‘Hindu law’ referred to above, formulate this proposition by rely- 
ing upon the rulings in Vatkuntam Ammangar v. Kallapiran Ayyangar, Mt. 
Bho Bai v. Dwarka Das and Subbayya vy. Ananta Ramayya. On going 
through them we find that the subject is more exhaustively dealt with in 
Subbayya’s case with reference to old texts and interpretation of Hindu law 
by the subsequent commentators. Therefore, we propose to deal with it at 
some length. 

In Subbayya’s case the suit was brought by a son in the year 1922 against 
his father, step brothers, four step sisters, (out of whom three were unmarried 
at the date of the suit, and one of them came to be married during the pen- 
dency of the suit) and the step mother. The father, who figured as defen- 
dant No. 1, resisted the claim of the son, who had brought the suit on various 
grounds and one of them was his claim for provision for the marriage ex- 
penses of the unmarried daughters. The plaintiff (son) rejoined that his share 
in the joint family property was not liable therefor, after the disruption of 
the ecoparcenary. The coparcenary disrupts the moment he conveys his un- 
equivocal intention to separate. If there is no previous notice, the suit itself 
is such a communication. The trial Court upheld the father’s claim, but the 
first appellate Court turned it down; therefore, the father approached the High 
Court. The matter was heard by a Full Bench presided over by their Lord- 
ships Ramesam, Jackson and Reilly JJ. (Jackson J. dissenting). The main 
contention of the father was that the daughters are entitled to be maintained 
by the joint family including the father. The right is historically the rem- 
nant of the original right to a share in the property itself. He further con- 
tended that the partition between the male members does not put an end to 
the right but the members or at least the members of a branch continue to be 
liable for her maintenance. It was conceded by the learned advocate for the 
son (plaintiff) that the members of the joint family who get the property by 
survivorship after the father’s death are liable for marriage expenses of his 
daughters but not on partition, the argument advanced for the son was that 
such liability of the joint family during the father’s lifetime accrued because 
of the father’s obligation to maintain and bear the marriage expenses of the 
daughters and the obligation falls upon the joint family through him, and 
when there is a partition, it 1s confined to the father and his share only. 


8 [1025] A.LR, Lah. 82. 
B.LR.—29, 
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While examining these contentions, a reference to the history of the law as 
to the basis of this right was made. The pertinent observations which find 
place on page 92 run thus: 

eee We may examine the history of the law as to the basis of the right of the 
daughter to be- maintained and to be married. It seems to me that so far ag the joint- 
family property is concerned, the obligation is that of all the members of the family, 
that is, the father and the brothers, and it is not that it was originally the obligation of 
the father only and through him it has extended to the whole joint-family. No doubt - 
in all systems of law, a parent is bound to maintain his child till a certain age.” 


Proceeding further, his Lordship Ramesam J. adds (p. 93): 

“ ,.But whatever may be the true view as to the Hability of a father to marry 
his daughter considered by himself and by reason of the parental relation and apart 
from the possession of the joint-family property, so far as the possession of the joint- 
family property is concerned, there is no doubt that the father is bound to marry his 
daughter, and that, not because of a religious injunction about pre-puberty marriage, 
but because of a better reason, namely, the daughter's right to be married is really the 
historical remnant of a larger right. It is therefore futile to confuse the two obligations, 
mamely, the obligation of the father as a mere parent apart from property and the 
-obligation of the father by reason of the possession of the joint-family property. It is 
therefore not correct to say that the latter obligation is derived from the former. I 
think the two are independent and it is not that one is based upon the other. For this 
purpose we have to examine the growth of the law relating to the rights of brothers and 
sisters in a joint-family from the earliest times up to the present day. In the very early 
law of property, the sons had no right to compel partition against the wish of the 
father except in one special case, which was, where he was old, disturbed in intellect 
or diseased. Omitting this special case, in general, the father may make a partition 
because he desires it, or because he has no desire for wealth, and is disinclined to 
pleasure and his wife is incapable of bearing further children. Omitting these three 
cases, the only case that remains is after his death, when, of course, a partition can be 
made by sons,” 


On taking a survey of the relevant texts, his Lordship observed that 

“|. now it is settled law that the daughters are not entitld to a share, but all 
the same the discussion shows that the right of the daughter for maintenance up to 
the going to the husband’s house and for marriage expenses is the present remnant 
of the right to a share. Therefore the right of the daughters in the father’s lifetime, 
however much it cannot be enforced by partition, must still be described as a right or 
interest in the property.” (p. 97) 


In Sarkar’s Hindu Law, 6th edition, page 328, the unmarried daughter’s right 
is thus described: ` 

“Similarly an unmarried daughter acquires an imperfect right in the father’s pro- 
perty by virtue of which she enjoys the same and ig maintained out of it until marriage 
and is also entitled to a quarter share, if partition takes place before her marriage, that 
is to say, when she continues as a member of the family.” 


We agree with this passage. It seems to us that in the early law both the 
rights of the sons and the daughters were imperfect rights in the property 
which cannot be materialized by compelling partition against the wishes of the 
father, but whereas the sons’ right gradually developed into a right to compel 
partition, the daughters’ right first became a right to compel partition against 
the brothers only and not against the father, and later degenerated into 
merely a right to maintenance and marriage expenses. The subsequent pass- 
age sheds more light on this topie and it reads thus (p. 98): 

“ ,.l have taken pains to trace the early history of the law and draw the above 
inference simply for the purpose of showing that the right to get expenses out of the 
joint-family property is not a right derived from the parental obligation of the father 
to maintain a child but an independent obligation arising out of the joint-family pro- 
perty law.” 
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The learned Judge next proceeded to consider the second question as to on 
whom does the obligation fall. It was urged that it would fall on the father 
only because it is an obligation peculiar to the father by reason of his parental 
position. On pointing out the distinction of the binding nature of father’s 
debts on the whole family and the son’s debts, the learned Judge spoke thus 
(p. 100) : 

“...To put the matter briefly, the obligations of an ancestor and his family would 
fall after partition upon all the members of the family, but the obligation of the head 
of a sub-branch will fall upon that branch after partition and not on other collateral 
branches or upon members higher in the genealogical tree.” 


The entire topie is discussed and concluded in the following words by the 
learned Judge (p. 103): 

“In the case of male members, the right to maintenance and marriage is a right 
existing during jointness and it is in addition to the claim for partition. When a family 
is divided, there are no more items of accounts to be settled by coparceners. When the 
member himself sues for partition, it may be said that he elects to get one advantage 
and lose another advantage.... In the case of a daughter, her rights to maintenance 
and to marriage expenses are not in addition to the right of partition but in substitu- 
tion for an ancient right to a share which has now become obsolete.” 


Thus, it would be clear that after the father’s death, brothers, who are liable 
for the marriage expenses of their sisters, cannot put an end to her right by 
dividing the property between themselves and there cannot be a different re- 
sult during the father’s lifetime because of the peculiar position the father 
holds vis-a-vis the joint family and the property. Ultimately the majority 
judgment summarizes the law on the subject in the following words (p. 118): 

“.,.0n partition between a father and his sons the sons remain liable for the marriage 
expenses of their sisters in proportion to their shares of the property divid 


These principles have been followed in the subsequent case of Alagamma Achi 
v. Veerappa.? Another authority of the same High Court which is somewhat 
nearer the point in issue is to be found in the case of Ramchandra v. R. Ammal 
to which a reference is already made in one of the foregoing paragraphs. In 
that case the plaintiff, second wife of one Ramchandra Velayutha, who died 
on May 24, 1946, sued for partition and for separate possession of a half share 
of non-agricultural properties claiming it under the Hindu Women’s Rights 
to Property Act. Defendant No. 1 was the grand-son of Ramchandra Vela- 
yutha by his predeceased son. Defendants Nos. 2 and 3 were the sisters of 
defendant No. 1, defendant No. 4 being their mother. The suit was resisted 
on various grounds and one of them was; who should bear the expenses of the . 
marriages of defendants Nos. 2 and 3 and whether they should come out of 
the joint family fund? It was urged for the contending defendants that so 
long as the family continued to be joint, it is the liability of all the members 
of the joint family to get the daughters in the family married. In support of 
such a line of reasoning reliance was placed on the authority in Ranganauks 
Ammal v. Ramanuja Aiyangar, and certain observations of Ramesam J. in 
Subbayya’s case referred to above. But in para. 11 of the judgment their 
Lordships noted with approval the observations of Ramesam J. which made a 
distinction between the marriage expenses of the father’s daughter and son’s 
daughter. They ruled that the marriage expenses of the son’s daughters form 
only the liability of his branch and not of the whole Joint family unlike the 
ease of the father’s daughters. 

Mr. Kanade was unable to cite any authority which takes the view that 
when brothers go to a suit for partition (or a brother’s widow brings such a 
suit as in the present case) the liability of the marriage expenses of the un- 
married daughters of the suitor can be cast on the other brothers. A survey 
of -the various authorities cited at the bar and some others perused by us, 
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point out that obligations of the father and his family would fall after parti- 
tion upon all the other members of the family, but that is not the case in 
respect of the brother. Therefore, we are of the opinion that a reference to 
maintenance and marriage expenses of an unmarried daughter finding place in 
Sec. 304 (page 358) of Mulla’s Hindu Law is restricted in its scope and does 
not admit of any wider import as has been sought to be done by the learned 
trial Judge. These texts or the authorities do not cover the entire field nor 
do they purport to give an additional advantage to unmarried daughters and 
sisters. The reasoning which impelled the old law-givers to make such provi- 
sion which has already been alluded to by his Lordship Ramesam J. with whom 
we respectfully agree, was that the property was being taken by survivorship 
by the other members. Secondly, in the ancient law these females were given 
a share but later on it was denied to them and was substituted by a right to 


maintenance and marriage. 

The next question would be whether when the new Act revives the old law 
and confer on them a right to share, can they still insist upon these additional 
benefits of expenses for marriage and maintenance. With respect, we are of 
the opinion, they cannot. 

Mr. Bhadekar for the appellant pressed into service one more aspect of this 
very problem and tried to convince us that the modern law makers who 
brought the Hindu Succession Act and three more allied Acts on the statute 
book during the same year 1956 co-related them to the law of property and 
inheritance. The modern law makers who were out to make fundamental and 
radical changes in the ancient law, have proved more liberal and in certain 
respects have placed the females on a better footing so far as their proprietary 
rights are concerned. Even if in the earliest enactment viz. the Hindu Suc- 
cession Act, there remained a lacunae or ss. 4 and 6 created some ambiguity, 
still they have been rectified by making adequate provisions in the subsequent 
Acts of the same year. Mr. Bhadekar further argued that in these days of 
equality when every endeavour is made to place females on par with males 
and do away with every sort of discrimination in almost all the walks of life, 
in interpreting such statutes the Court should take a broader view and not be 
carried away by the letter of the law. If a survey of the modern Hindu law 
reveals that no female is left destitute and adequate provision is made by some 
other sister statutes, then the object as well as the policy of the legislation 
should be taken into account to answer the problems arising from the short- 
comings, if any, contained in this Act. With this end in view, Mr. Bhadekar 
took us through the relevant provisions of (i) the Hindu Adoptions and Main- 
tenance Act, 1956, (ii) the Hindu Minority and Guardianship Act, 1956, and 
(iii) the Hindu Succession Act, 1956. In all these Acts, the overriding effect 
finding place in s. 4 of the Act is identically worded. 

Now, the Hindu Adoptions and Maintenance Act, 1956 came on the statute 
book on December 21, 1956 nearly after six months of the Hindu Succession 
Act, 1956. Section 3(b) of that Act defines maintenance to include—(1) in all 
cases, provision for food, clothing, residence, education and medica] attendance 
and treatment; (ii) in the case of an unmarried daughter, also the reasonable 
expenses of and incidental to her marriage. Section 21 enumerates the rela- 
tives of the deceased who could be called dependents. In this long list are in- 
cluded the widow and unmarried daughters of the deceased as well as of his 
predeceased son. It is needless to refer to the other categories for the pur- 
poses of the present litigation. Then comes s. 22, the relevant portion of which 
would read thus: 

“92. (1) Subject to the provisions of sub-section (2), the heirs of a deceased Hindu 
are bound to maintain the dependants af the deceased out of the estate inherited by 


them from the deceased. 
(2) Where a dependant has not obtained, by testamentary or intestate succession, 


any share in the estate of a Hindu dying after the commencement of this Act, the de- 
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pendant shall be entitled, subject to the provisions of this Act, to maintenance from 
those who take the estate. 

(3) The liability of each of the persons who takes the estate shall be in proportion 
to the value of the share or part of the estate taken by him or her.” 


Sections 21 and 22 when read with s. 23 make it further clear that it shall be 
in the discretion of the Court whether any, and if so what, maintenance shall 
be awarded under the provisions of this Act. The general rule laid down in 
these sections is that a dependant of a male or female deceased Hindu, who 
has not obtained any share in the estate of the deceased (dying after the com- 
mencement of this Act) is entitled to claim maintenance from those who take 
the estate. Nothing can be more clearer than this as to the intention of the. 
Legislature and the object of the modern law makers. Relying on these pro- 
visions it was further submitted by Mr. Bhadekar that the expression ‘‘who 
has not obtained any share” is of considerable importance and great signi- 
ficance. In the first instance explicitly it connotes that those who have not 
obtained the share are entitled to maintenance, which includes marriage ex- 
penses in the case of unmarried daughter, but impliedly they convey that those 
who have obtained a share are not entitled to any such additional advantage 
of maintenance. In other words, the share given is virtually in liquidation of 
this liability cast upon those who take the estate. In a given case a widow 
and unmarried daughter like the present plaintiff may not choose to file a suit 
for partition and/or obtain a share. So long as they do not obtain their share, 
those who take the estate of the deceased are answerable for these claims. On 
obtainment of a share, their rights for maintenance and marriage expenses 
must come to an end. An unmarried daughter cannot have a double benefit 
of taking the share of her father and of burdening the uncle with her main- 
tenance and marriage expenses or making it a charge on his share which would 
be allotted to him in the partition. She is presented with a choice and if she 
adopts one, the other is lost to her. Our attention was also drawn to the fact 
that a daughter now could be taken or given in adoption. Section 12(b) of 
the Act provides that any property which vested in the adopted child before 
ihe adoption shall continue to vest in such person subject to the obligations, 
if any, attaching to the ownership of such property, including the obligation 
to maintain relatives in the family of his or her birth. This provision, accord- 
ing to Mr. Bhadekar, is an additional advantage and in a given case the un- 
married daughter would get the dual benefit. Mr. Kanade rejoined that sneh 
or similar considerations should not weigh with, the Courts which are called 
upon to determine the rights and liabilities of the parties with reference to a 
particular statute which is a self-contained Code. If ss. 4 and 6 of the Hindu 
Succession Act read together confer a right, may be ex facte more advanta- 
geous to the unmarried daughters, the remedy would lie elsewhere. It would 
be for the Legislature to amend the Act suitably. This Court while seeking 
to interpret the law, need not be carried away by equitable considerations or 
questions of comparative hardships in determining the legal rights. 

Our attention was also drawn by Mr. Bhadekar to the provisions contained 
in ss. 20 and 23 of the Hindu Succession Act. Section 20 confers on a child 
which was in the womb at the time of the death of an intestate and subse- 
quently born alive, to have the same right to inherit to the intestate as if he 
or she had been born before the death of the intestate and the inheritance shall 
be deemed to vest in such a case with effect from the date of the death of the 
intestate. In simple words vested rights are conferred with retrospective effect 
on the child to come into the world. 

We find considérable substance in the arguments of Mr. Bhadekar. The 
ranguage of the various sections relied upon by him is plain and admits of 
no ambievity. Generally speaking a subsequent Act of Parliament affords no 
useful guide to the meaning of another Act which came into existence hefore 
the later one was ever framed. Under special circumstances, the law does how- 
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ever admit of a subsequent Act to be resorted to for this purpose, but the con- 
ditions under which the later Act may be resorted to for the interpretation of 
the earlier Act are strict. Both must be laws on the same subject and the 
part of the earlier Act which is sought to be construed must be ambiguous and 
capable of different meanings. This is the ratio of the Supreme Court ruling 
in L-T. Officer, Kanpur v. Mam Ram?! Similarly it has been observed by the 
Supreme Court in the case of State of W. B. v. Nripendra Nath.2 ‘‘To find 
out the meaning of a law recourse may legitimately be had to the prior state of 
law, the evil sought to be removed and the process by which the law was evolved.”’ 
We would point out in due course that there is some ambiguity in the expres- 
sion ‘‘notional partition” appearing in Explanation I of s. 6 or to put it little 
mildly, one can say that it is capable of different meanings. A little later we 
would deal with this aspect of what amounts to a notional partition and what 
in general is the effect of a deeming provision. 

Our attention was also drawn to s. 8 of the Hindu Minority and Guardian- 
ship Act, 1956 which places a restriction on the powers of a natural guardian 
to dispose of the minor’s property. The guardian cannot dispose 
it of without the Court’s permission. The Court grants permission 
if the alienation is for the benefit of the minor or for realization, pro- 
tection and benefit of the minor’s estate. This further check protects the 
minor’s estate which is supposed to make adequate provision for its mainten- 
ance and marriage expenses. On a review of these new Acts, Mr. Bhadekar 
further urged that those who were neglected have been provided for and the 
limited estates have been converted into absolute ones; therefore, they need no 
additional protection, nor can they claim extra advantages. If we are right 
in our view that all these Acts of 1956 constitute a composite new Hindu Code, 
(and we are of that opinion), and make provisions for succession or cover the 
field of law relating to inheritance, property and maintenance of the depen- 
dants, then the provisions in the subsequent enactments could be looked into. 
[fn that case it will be extremely difficult to dismiss these arguments of 
Mr. Bhadekar. On the other hand, to our mind, these provisions seem to have 
been made for the betterment of the females who were at one time neglected, 
nay at one stage treated as no better than chattel. 

Even if these aspects founded on the subsequent statutes are ignored or held 
to be untenable on the canons of interpretation, we are of the view, on the 
initial point as to what property is available for partition within the meaning 
of Sec. 304 (p. 358) of Sir Dinshah Mulla’s Hindu Law, that no text, rule or 
interpretation of law prohibits from throwing into hochpot the entire pro- 
perty mentioned in exh. 67 for division by metes and bounds. Under the facts 
and circumstances of this case, we are convinced that there is no necessity for 
setting apart any property for the maintenance and marriage expenses of 
plaintiff No. 2. Nor is she entitled to an additional benefit. 

This takes us on to the next point covered by the proviso and Explanation I 
of s. 6 which speaks of the deeming provision and notional partition. Reduced 
to simplicity it lays down that the share of the deceased (in this case, of 
Bhagwan) has to be fixed as if he had askéd for a partition just before his 
death and that share would devolve on his heirs viz. the plaintiffs in the in- 
stant case. At this crucial point of time which speaks of a notional partition, 
there would be present Bhagwan, his two brothers (defendants Nos. 1 and 2) 
and mother Gangubai sitting together for effecting the partition. Bhagwan 
would get one-fourth share and nothing more. He could not have compelled 
his brothers to make provision for the maintenance and marriage expenses of 
his unmarried daughter plaintiff No. 2. His one-fourth share would devolve 
equally on his widow, daughter and mother, each getting one-twelfth share. ` 
This would be the quantum of their respective shares and its correctness, as 
observed earlier, is not at all challenged. 


11 [1960] A.LR. S.C. 643, at p. 548. 12 [1966] A.LR.S C. 447, at p. 458. 
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Even if it be found that our view on the first point as to the setting apart 
of some property for the maintenance and marriage expenses of plaintiff No. 2, 
is not correct, and in determining what property is available for partition a frac- 
tion thereof be excluded as has been done by the learned trial Judge, still there 
would be one more dimension to this question. 

Section 6 envisages notional partition on the assumption of Bhagwan being 
present to claim his share. On the facts stated above, one can easily Ma ar 
that at this partition would be present Bhagwan (of course notionally), his 
two brothers defendants Nos. 1 and 2 and mother. Either under the old law 
or even under the new law he could not have dared to ask for a provision be- 
ing made in the first instance for the maintenance and marriage expenses of 
his unmarried daughter. If he were to press such a claim and if the law were 
to entertain it, the other brothers would rise with similar counter claims in 
respect of their own unmarried daughters, if any. Then the next question 
would arise whether such claims could be sustained either under the old or 
new law. In the new law there is no provision, nor does the old law give them 
any preferential treatment. Under these circumstances, the Courts will have 
to consider anxiously why an exception be made in the case of Bhagwan. The 
plausible answer may be that he is no more. But for such an eventuality there 
is no provision, nor does it sound rational or logical. 

There would be one more answer to such a claim. On the language of s. 6 
we can say that Bhagwan is supposed to be present at the notional partition. 
It is by virtue of legal fiction that his share has to be determined. The ambit 
of this legal fiction has been amply dealt with by the Supreme Court in the 
ease of I.-T. Commr. v. S. Teja Singh. In para. 6 of the judgment T. L. 
Venkatarama Aiyar J., speaking on behalf of the Court, said (p. 355): 

‘|. It is a rule of interpretation well settled that in construing the scope of a 
legal fiction it would be proper and even necessary to assume all those facts on which 
alone the fiction can operate.” 


Then his Lordship cited the observations of Lord Asquith in Hast End Dwell- 
ings Co. Ld. v. Finsbury Borough Councid.4 These observations are to the 
following effect: 


“If you are bidden to treat an imaginary state of affairs as real, you must surely, 
unless prohibited from doing so, also imagine as real the consequences and incidents 
which, if the putative state of affairs had in fact existed, must inevitably have flowed 
from or accompanied it” 


In the light of these two pronouncements, which we follow with respect, 
Explanation I to s. 6 will have to be interpreted and the share of Bhagwan 
worked out. As observed by Lord Asquith, we will have to imagine as real 
the consequences and incidents which, if the putative state of affairs had in 
fact existed, must inevitably have flowed from or accompanied it. Applying 
ihis test to the present facts can we not say successfully and without fear of 
contradiction that he would have been bound to take care of his unmarried 
daughter and make provision for her maintenance and marriage. He could 
not have cast this burden on his other brothers with whom he was effecting a 
partition. Such a burden, as held by the Madras High Court in Ramchandra’s 
ease, would lie on Bhagwan’s branch and not on the whole joint family pro- 
perty. If the law postulates Bhagwan’s presence or presumes the division of 
the property just before his death, he and/or his share should be burdened 
with all advantages and disadvantages. To hold otherwise would mean, his 
death is a relief and benefit: to his heirs who would be naturally more aggrieved 
and a burden on the other coparceners whose shares but for the death would 
have been augmented. This does not appear to us to be either the meaning or 
spirit of Explanation I to s. 6 read with s. 4, or the intention of the Legisla- 
ture which has aimed at maintaining equality between a male and a female in 


13 [1959] A.LR. S.C. 352. 14 [1952] A.C. 109, at p. 182. 
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the matters of property. Very little purpose would be served. by taking hypo- 
thetical cases and trying to work out advantages and disadvantages. Fortuna- 
tely, Bhagwan has left only one daughter in the instant case. If he were 
to leave half a dozen more and if provision were to be made for all of them, 
then the entire estate would be sapped away and very little would be left to 
the brothers to be shared, except frustration and tears. The brothers’ birth 
right to obtain a share in their ancestral or joint family estate would thus stand 
defeated and it would be another blow to the well-recognised and age-long 
doctrine of getting a share by mere birth. Such incalculable damage to the 
basie principle of Hindu law does not appear to us to have been aimed at or 
to have been in contemplation of the modern law makers. Nor are we able to 
read any such measure in the entire Act. 

In this context we may refer to the commentary on page 781 of Mulla’s 
Hindu Law, 18th edition under the caption ‘Computation of the interest of 
the deceased coparcener’. The learned commentator has observed thus: 


‘The undivided share of the deceased coparcener for the purpose of giving effect 
to the rule laid down in the proviso, as already pointed out, is to be ascertained on the 
footing of a notional partition as of the date of his death. The determination of that 
share must depend on the number of persons who would have been entitled to a 
share in the coparcenary property if a partition had in fact taken place immediately 
before his death and such persons would have to be ascertained according to the law 
of joint family and partition. The Act regulates succession and does not contain the 
law of joint family and partition. The rules of Hindu law on the subject in force on the 
date of the death of the coparcener must, therefore, govern the question of ascertain- 
ment of the persons who would have been entitled to a share on the notional partition.” 


The learned commentator has taken a couple of illustrations and in particular 
we may refer to illustration (n). These illustrations lay down the mode of 
ascertaining the share and they nowhere speak of taking into account as to 
what property would be available for partition at the date of the notional parti- 
tion. If the concept which has been adopted in Ranguba Lalji v. Laarman 
Lalji were present and well-recognised, there would have been some reference 
to this aspect in the commentaries on Hindu law by either of these four learn- 
ed authors whose works we have noticed at great length. That rule in See. 304 
(p. 858) which has been strongly relied upon is not a rule of law, but one of 
interpretation and is limited to the narrow scope of the maintenance of de- 
pendants and marriage expenses of unmarried daughters when the partition 
takes place between the father and his sons. 

To recapitulate, we are of the opinion that the daughter’s right to her marriage 
expenses which is contemplated in Sec. 304 referred to above, is based on 
her right to or interest in the joint property and not on the natural obligation 
of a father to maintain a child; secondly, this right is not affected by parti- 
tion .between father and son, all the shares being proportionately liable. These 
doctrines proceeded on not only sound but logically good grounds of the 
daughter’s right to a share being recognised by the ancient law givers. It 
was modified subsequently, giving her only a right to maintenance and that is 
why the modern law makers felt the necessity of reviving the old law or placing 
her on the same footing as a male member in the coparcenary. When she has 
been given a share in the joint property, that itself could be said to be a dis- 
charge of the old obligation on the other members to meet the marriage and 
maintenance expenses. Such heirs cannot have a double advantage at the cost 
of the other coparceners or male members in the joint family. As already 
pointed out above, if they do not elect this remedy, they have the alternative 
to claim maintenance under the Hindu Adoptions and Maintenance Act, 1956, 
They can prefer to leave the share with the other co-sharers and insist upon 
getting these benefits to which already a reference is made. Therefore, to our 
mind, neither the old text nor the rules of Hindu law, nor interpretation there- 
of confer any such additional right on the female heirs who are presented with 


+ 
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an option to get their share under the new law. The view taken by the lower 
Court does not seem to us to be correct. , 

What remains to be considered in this context is the authority of the divi- 
sion bench of this Court relied upon by the lower Court in Ranguba Lalji v. 
Laxman Lalji. The learned trial Judge has allotted extra land to the daughter 
(plaintiff No. 2) over and above her legitimate share of 1/12th. The facts of 
that case were few and simple. One Lalji died in the year 1959 while in 
union with his wife Rangubai (plaintiff) and adopted son Laxman (defen- 
dant). Soon after Lalji’s death Rangubai brought a suit against the adopted 
son Laxman for partition and possession of her 4 share in the joint family 
property. Defendant resisted the claim nter alta on the ground that the 
plaintiff’s share would be one-sixth only. The lower Court upheld the plain- 
tiff’s contention and made a decree for partition and possession to the extent 
of one-sixth share. The learned Assistant Judge who heand the appeal, while 
maintaining the share, slightly modified the decree in other respects. The 
plaintiff approached the High Court and the matter came before the learned 
single Judge who, feeling some doubts about the interpretation of ss. 4 and 6 
of the new Act and an earlier division bench ruling in Shtramabas Bhimgonda 
v. Kalgonda,5 referred it to a division bench. The appeal came to be heard 
bv Patel and Bal JJ. of whom Patel J. was a party to the earlier decision 
which had construed these sections as we have done in this case. While de- 
ciding Rangubas’s case and interpreting ss. 4 and 6, speaking for the Court 
Patel J. observed: 


“For the purposes of Explanation 1 to the proviso of s. 6 of the Hindu Succession 
Act, 1956, when the interest of the deceased coparcener is to be determined, the Court 
should first determine what is the property available for partition and then partition 
the coparcenery property setting aside the share of the widow to which she is entitled 
in her own right and divide the share of the deceased coparcener amongst the heirs. 
The decree must make proper provisions for the maintenance and marriage expenses 
of the daughters and award the widow her due share in the coparcenery property and 
divide the property of her husband amongst the heirs.” 


Tn every fairness to Mr. Kanade appearing for the plaintiffs, we must say 
that he did not even for a moment rely upon these observations. Nor did he 
remotelv suggest that this authority being of a division bench, would be bind- 
ing upon us. ` 

We may point out that in the first place, the parties to the litigation in the 
reported case were the mother and her adopted son. The only issue raised 
was about the quantum of share. No point of making any provision for main- 
tenance and marriage expenses of any unmarried daughter or female heir had 
arisen in that case. While considering the question of notional partition en- 
visaged by s. 6, these observations appear to have been made and they seem 
to be a reproduction of Sec. 304 of Sir Dinshah Mulla’s Hindu Law referred to 
and reproduced above. But that is not the ratio of this ruling, nor have their 
Lordships discussed these provisions appearing in Sec. 304 anywhere. With res- 
pect, we may mention that they being obiter, would not be binding on this 
Court. Therefore, we do not feel any necessity of making any reference to 
the Full Bench. 

Before, parting with this case we must make a reference to one more aspect 
which would cover the field of proper approach to such cases if at all they 
arise. Such a question of making provision for the marriage expenses of un- 
married daughters or sisters were to arise, the question would be as has been 
done by the learned trial Judge in this case, whether the Court would be justi- 
fied in allotting a fraction of the property out and out. In this case the learn- 
ed trial Judge, we may point out, has allotted to plaintiff No. 2 permanently 
Survey No. 166 admeasuring 1 acre and 21 gunthas assessed at Rs. 2.35 having 
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advantage of a well. The legal concept is to make adequate provision and not 
to imbalance the share so as to make them inequitable. The proper approach, 
assuming such a claim is to be decreed, should be the one adopted in the case 
of Narasimhulu v. Someswara Rao.™ It has'been ruled in this case that the 
proper way for providing for the expenses of the marriage of a daughter is 
to fix the amount and to declare a charge for a proportionate share of such 
amount on the properties allotted to the sons under the partition decree, and 
not to direct a payment of the same out of the family assets. Such a course, 
we think, would be more reasonable and in keeping with the spirit of the 
statutes if they are interpreted in the manner suggested by Mr. Kanade for 
the plaintiffs. The learned Judge in the instant case should have on taking 
evidence and having due regard to the status and means of the parties, fixed 
the amount and kept a charge proportionately on the shares of the mother and 
two brothers. The decree as it stands, seems to be harsh. But as we are dis- 
allowing this part of the claim, the question strictly speaking does not arise. 


In the result, we partly allow this appeal and modify the trial Court’s decree 
by deleting para. ‘A’ of the'decretal order which keeps out survey No. 166 of 
Anjanwati out of partition and allots the same exclusively to plaintif No. 2. 
Instead, we direct that this survey number also be divided along with other 
lands amongst all the parties, according to the shares declared by the lower 
Court and in the manner directed by the deeree. The rest of the decree is 
confirmed. 


No order as to costs of this appeal. Order accordingly. 


CRIMINAL REVISION. 


Before Mr. Justice Apte and Mr. Justice Sapre. 


SURAJ PRAKASH SETH v. R. K. GURNANI.* 

Criminal Procedure Code (II of 1974), Secs. 397(2), 484(1)(2)—Criminal Procedure 
Code (V of 1898), Secs. 435, 439—Trial of accused pending on the date of coming 
into force of Act II of 1974—Revision application filed against interlocutory order 
passed on April 9, 1974—Whether such revision application governed by s. 397(2) 
of new Code or s. 435 of old Code—Trial, commencement of. 


Neither under s. 397 of the Code of Criminal Procedure, 1973 nor under s. 435 
of the Code of Criminal Procedure, 1898, a right is conferred on any party to ap- 
proach the High Court to invoke its revisional jurisdiction. Though, no doubt, a 
practice has developed that usually on an application by a party the High Court 
exercises its revisional jurisdiction, yet a party to a proceeding cannot, as a matter 
of right, come to the High Court for revision of any order passed by the lower 
Court. As revision is not a matter of right, a party cannot contend that since a 
trial against him was pending in the trial Court when the Code of Criminal Pro- 
cedure, 1973 came into force a revision application filed by him against an interlo- 
cutory order passed in such a proceeding will be governed by the Code of 
Criminal Procedure, 1898 in view of the provisions of s. 484(2) of the new Code. 
Such revision application will be governed by s. 397(2) of the new Code. 

P. K. Mitra v. State of West Bengal,! relied on. 
Benoari Lal v, Emperor, explained. 


Mahendra Gill, for the petitioner-accused Nos. 1 and 2. 
S. E. Chitnis, for respondent No. l-original complainant. 
A. V. Sawant, Public Prosecutor, for the State. 
Attorney General of India served. 
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APTE J. The short point which arises in this revision application, filed by 
the original accused Nos. 1 and 2 against the interlocutory order made by the 
learned Additional Chief Metropolitan Magistrate on April 9, 1974, framing a 
charge against the petitioners for an offence under s. 420 read with s. 34 of the 
Indian Penal Code in Criminal Case No. 25/W of 1973, is whether this revision 
application is maintainable. 

This case arises on a private complaint filed by respondent No. 1 RB. K. 
Gurnani, who alleged in substance that the two accused had induced him to 
part with a sum of Rs. 1,35,000 on making false representations. The com- 
plaint was filed on February 19, 1973 and after issuing process against the 
accused, the learned Magistrate started recording of evidence preparatory to 
the framing of a charge on October 12, 1973. The reeording of evidence was 
concluded on January 16, 1974. Thereafter, for some reason or the other, the 
case was adjourned from time to time without passing any order as to the fram- 
ing of the charge. 

In the meantime, on April 1, 1974, the Code of Criminal Procedure, 1973 
came into force and thereafter, as already noted above, the interlocutory order 
framing the charge against the accused for the aforesaid offence was made by 
the learned Magistrate on April 9, 1974. 

Under the new Code, the powers of revision of this Court are to a certain 
extent curtailed, inasmuch as sub-s. (2) of s. 397 provides that the powers of 
revision conferred by sub-s. (/) of that section shall not be exercised either by 
this Court or by the Sessions Court in relation to any interlocutory order pass- 
ed in any appeal, inquiry, trial or other proceeding. It is in view of this pro- 
vision that the question as to the maintainability of the present revision appli- 
cation arises since the interlocutory order against which the present revision 
petition has been directed has been passed after the new Code came into force. _ 

Now, section 484 of the new Code is the repealing and saving section. By 
sub-s. (J) of that section, the Code of Criminal Procedure, 1898 has been re- 
pealed. Sub-section (2), however, provides: 

“(2) Notwithstanding such repeal,— 

(a) if, immediately before the date on which this Code comes into force, there is 
any appeal, application, trisl, inquiry or investigation pending, then, such appeal, appli- 
cation, trial, inquiry or investigation shall be disposed of, continued, held or made, as 
the case may be, in accordance with the provisions of the Code of Criminal Procedure, 
1898 (5 of 1898), as in force immediately before such commencement, (hereinafter re- 
ferred to as the old Code); as if this Code had not come into force:” 


The proviso to this clause, which perhaps is not relevant for our purpose, is 
to the effect that every inquiry under Chapter XVIII of the old Code, that is 
to say, Inquiry into cases triable by Court of Session or High Court, which 
is pending at the commencement of this Code, shall be dealt with and disposed 
of in accordance with the provisions of this Code, that is, the new Code. In 
other words, excepting proceedings relating to inquiry into cases triable by the 
Court of Session or the High Court, pending proceedings, such as, appeal, ap- 
plication, trial, inquiry or investigation are to be disposed of, continued, held 
or made according to the old Criminal Procedure Code. 

After this revision application was filed in this Court, an objection was raised 
by the office that in view of the aforesaid provisions of subs. (2) of s. 397 of 
the new Code, this revision petition is not maintainable. The matter was then 
placed before a single Judge (Gandhi J.), who on April 24, 1974 issued rule 
for the limited purpose of the preliminary objection and ordered interim stay 
of the proceedings in the trial Court. 


The matter was again placed before Gandhi J. on two occasions, as the rule 
was not served on the other side. Ultimately, the matter came before. Shah J. 
on August 21, 1974. Before him, we are told, the matter was argued for abont. 
a couple of days and thereafter Shah J. thought that the matter involved a 
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substantial question of general importance and, therefore, referred the matter 
to a Division Bench. 

Thereafter, this case came up before the Division Bench consisting of Vima- 
dalal and Gandhi JJ. Mr. Gill, the learned advocate who appeared for the peti- 
tioners, argued the case before the Division Bench at some length and then 
prayed for leave to amend the petition so as to challenge the constitutional 
validity of s. 484 of the new Code. Accordingly, additional grounds were add- 
ed by the petitioners on October 28, 1974 and the matter has now been placed 
before this Division Bench for final disposal of the preliminary objection. 

Mr. Gill for the petitioners posed three questions for our consideration, 
namely : 

(1) On a true interpretation, construction and effect of s. 484 of the Code of Cri- 
minal Procedure, 1973 the proceeding out of which this revision petition arises con- 
tinues to be governed by the old Code until its final disposal by the highest Court. 

(2) If it is found that there is any ambiguity in the language of s. 484 of the new 
Code, it should be resolved in favour of the continuation of the old Code of Procedure 
to all matters which were pending at any stage starting from investgiation to the final 
disposal of the case by the highest Court. 

(3) If there is no ambiguity in the language and the construction put forth above 
cannot be accepted, in that event s. 484 should be declared to be unconstitutional and 
the same is, therefore, liable to be struck down as it violates the provisions of arts. 14 
and 20 of the Constitution of India. 


Taking up the first point for consideration, it is necessary to point out that 
notwithstanding the repeal of the old Code, the new Code in el. (a) of sub- 
s. (2) of s. 484 provides that if, immediately before the date on which the 
new Code comes into force, there is any appeal, application, trial, inquiry or 
- Investigation pending, then such appeal, application, trial, inquiry or investi- 
gation shall be disposed of, continued, held or made, as the case may be, in ac- 
cordance with the provisions of the Code of Criminal Procedure, 1898, as in 
force immediately before such commencement, as if the new Code had not come 
into force. In other words, in the case of any appeal, application, trial, in- 
quiry or investigation pending at the time the new Code came into force, the 
new Code should as if be closed or deemed not to have come into effect at all 
end the proceedings referred to above should be disposed of, continued, held or 
made according to the provisions contained in the old Code. 

In the present case, on April 1, 1974, when the new Code came into force, 
a charge was not framed but evidence was only recorded in order to find out 
whether there was any prima facte case for framing a charge. The question, 
therefore, is as to what was the stage of the present proceedings at the time 
the new Code came into force. In Sriramulu v. Veerasalingam! and Narayana- 
swamy Naidu v. Emperor? the Madras High Court took the view that in a 
warrant case, the trial commences when the accused is called upon to plead to 
a charge, and until a charge has been framed, there is no trial but only an 
inquiry. A similar view was also taken by a Full Bench of the Calcutta High 
Court in Hars Dass Sanyal v. Sarttulla.S But a contrary view appears to 
have been taken by this Court in two cases, namely, Dagdu v. Punjat and 
Emperor v. Ramchandra Narhar5 It has been held by this Court in these 
cases that in a warrant case, the trial commences when the Magistrate starts 
the inquiry, that is, takes his seat in Court with the accused in the dock in 
front of him and not when the charge is framed. that is to say, the trial com- 
mences when the Magistrate takes cognizance of the case. In view of these 
rulings, for the purposes of the present case, we would proceed on the basis 
that on the date on which the new Code came into force the present case was 
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at the trial stage and, therefore, in view of the provisions of el. (a) of sub- 
s. (2) of s. 484 of the new Code, the trial of this case was governed by the 
ee of the old Code. There is no dispute so far as this position is con- 
cerne 

Now, as already noted, it was after the coming into force of the new Code 
that the charge was framed in this case by passing an interlocutory order on 
April 9, 1974 and it is the correctness of that order that is challenged by the 
present revision petition. On a plain reading of s. 397(2), prima facie it does 
appear that this being an interlocutory order, this Court is prevented from 
exercising revisional powers in the present case. 

The argument of Mr. Gill, however, is that the proceeding which was pend- 
ing on the date of the coming into force of the new Code should be deemed 
to be pending till its final disposal by the highest Court and, therefore, the old 
Code would be applicable to it at all stages. In other words, what he argues 
is that such a pending proceeding would be governed by the old Code even in the 
matter of appeal, revision as well as appeal to the Supreme! Court. For this 
purpose, he relied on several cases in which it has been held that appeal is a 
continuation of the original proceeding. Almost all of these cases arose out of 
civil proceedings with the only exception of the recent Full Bench decision in 
Hiralal Nansa Bhavsar v. The State® So far as the civil proceedings are con- 
eerned, there can be no dispute that the appeal as well as even the execution 
proceedings are regarded as the continuation of the original suit. It is, how- 
ever, extremely doubtful whether an appeal or revision in a criminal case can 
be regarded as the continuation of the original proceeding of the trial in the 
trial Court. We, however, need not decide that question in this case, because 
we are here concerned not with an appeal but with an application for revision of 
the interlocutory order passed in the trial Court and, therefore, the narrow 
question for our consideration would be whether the revision application under 
s. 397 of the new Code, which is analogous to s. 435 of the old Code, can be 
regarded as the continuation of the proceeding in the trial Court. 

In order to test the validity of the argument advanced by Mr. Guill, it would 
be necessary to examine the language of s. 397 of the new Code, which is almost 
analogous to s. 435 of the old Code, with this difference that the provisions of 
the old Code conferred unlimited powers on the High Court as well as the 
Sessions Court to eall for and examine the record of any proceeding before any 
inferior eriminal Court situate within its local limits for the purpose of satis- 
fying itself as to the correctness, legality or propriety of any finding, sentence 
or order recorded or passed and as to the regularity of any proceeding of such 
inferior Court—whether the order was final or interlocutory. In the new Code, 
however, in sub-s. (2) of s. 397, it has been expressly provided that the powers 
of revision conferred by sub-s. (Z) shall not be exercised in relation to any ` 
interlocutory order passed in any appeal, inquiry, trial or other proceeding, 
that is to say, this Court is prohibited by this provision from revising any 
interlocutory order passed by the trial Court during the continuance of any 
appeal, inquiry, trial or other proceeding before it. It is noteworthy that 
neither s. 897 of the new Code nor s. 485 of the old Code gave any right to 
a party to a proceeding in the trial Court to approach the High Court for 
revising any order or for exercising its revisional jurisdiction in respect of any 
matter. In other words, these sections only conferred powers of supervision 
on the High Court and the Sessions Court to examine the correctness, legality 
or propriety of any finding, sentence or order recorded by the lower Court, 
and from the language used by the Legislature it is obvious that this power 
eould be exercised suo motu and no right was conferred on any party to ap- 
proach this Court to invoke the revisional jurisdiction of this Court. : 

No doubt, a practice has developed that usually it is on an application by a 
party this Court has exercised its revisional jurisdiction. The reason why 
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such a practice seems to have developed is that in the very nature of things it 
is almost impossible for this Court or the Sessions Court to know the cases in 
which the lower Courts have committed any illegality or impropriety or have 
given any incorrect finding, unless it was brought to its notice either by any 
party to the proceeding or even by any third party. There are cases when 
‘this Court has taken cognizance suo motu on press reports and has called for 
the records of the lower Courts in its revisional jurisdiction. The point which 
we wish to emphasise, however, is that a party to a proceeding cannot as a 
matter of right come to this Court for revision of any order passed by the lower 
Court, but it is a matter of practice that such applications are entertained by 
this Court as a matter of expediency. But no party has any vested right 
either in procedure or in practice. In this connection, it would be worthwhile 
to quote the following observations made by Maxwell in his ‘‘Interpretation of 
Statutes’’, 12th edition, at page 222: 

“The presumption against retrospective construction has no application to enact- 
ments which affect only the procedure and practice of the courts. No person has a 
vested right in any course of procedure, but only the right of prosecution or defence in 
the manner prescribed for the time being, by or for the court in which he sues, and 
if an Act of Parliament alters that mode of procedure, he can only proceed according to 
the altered mode. ‘Alterations in the form of procedure are always retrospective, unless 
there is some good reason or other why they should not be.’ ” 


Therefore, in our view, since the revision is not a matter of right, the petitioners 
in this case cannot be heard to contend that they have a vested right which 
is affected by the new amendment incorporated in sub-s. (2) of s. 397 of the 
new Code. Consequently, in our judgment, the revision application cannot be 
regarded as a continuation of the proceeding in the trial Court. 

We are supported in taking the aforesaid view by the decision of the Sup- 
reme Court in P. K. Mitra v. State of West Bengal”? In that case, Sailendra, 
the father of the appellant before their Lordships, was tried and convicted by 
a Magistrate of the first class of the offence of cheating under s. 420 of the 
Indian Penal Code and was sentenced to suffer one day’s imprisonment and to 
pay a fine of Rs. 500, and, in default of payment of fine, to undergo rigorous 
imprisonment for six months more. On appeal, the appellate Court confirm- 
ed the order of conviction and sentence. Being aggrieved by the judgments 
and orders of the Courts below, the accused moved the High Court in its re- 
visional jurisdiction under s. 439 of the old Code. During the pendency of the 
‘revision petition, the High Court had stayed the proceedings for realisation of 
the fine pending the hearing of the petition. During the pendency of the case 
in the High Court, the revision petitioner-accused died leaving him surviving 
bis widow and five children, all of whom were minors except the appellant be- 
fore their Lordships. The appellant made an application that he being one 
of the heirs of the deceased accused was interested in the proceedings and, 
therefore, prayed that he might be added as a party to the criminal revision 
application filed by his father so as to enable him to challenge the order of 
conviction and sentence aforesaid. This application, which was termed by the 
High Court as application for substitution, was heard and the Bench of the 
High Court passed its orders holding that the principle of s. 481 of the Code 
applied to a criminal revision application even when there was a composite 
sentence but only in so far as the sentence of fine was concerned. The appli- 
cation for substitution was, therefore, allowed. The High Court also ruled 
that the conviction could not be challenged, inasmuch as the sentence was a 
composite one of imprisonment as also fine, and that, therefore, the revisional 
application would survive only to the limited extent whether the sentence of 
fine was proper or unduly severe. The High Court, therefore, refused to go 
into the merits of the conviction and confined itself to the question whether, in 
the circumstances of the case, the sentence of fine was unduly severe. In view 
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of the fact that the defence of the accused was that he had refunded the amount 
involved, the High Court reduced the sentence. Being dissatisfied with the 
aforesaid order of the High Court, the appellant, namely, the son of the ori- 
ginal accused, moved the Supreme Court. While dealing with this application, 
their Lordships held as follows: 

“Section 431 of the Criminal Procedure Code in terms applies only to appeals and 
not to revision applications. In the absence of statutory provisions, in terms applying to 
an application in revision, as there are those in section 431 in respect of criminal appeals, 
the High Court has the power to pass such orders ag to it may seem fit and proper, in 
exercise of its revisional jurisdiction vested in it by section 439 of the Code. Indeed, 
it is a discretionary power which has to be exercised in ald of justice. Whether or not 
the High Court will exercise its revisional jurisdiction in a given case, must depend 
upon the facts and circumstances of that case. The revisional powers of the High Court 
vested in it by section 439 of the Code, read with section 435, do not create any right 
in the litigant, but only conserve the power of the High Court to see that justice is done 
in accordance with the recognized rules of criminal jurisprudence, and that subordinate 
criminal courts do not exceed their jurisdiction, or abuse their powers vested in them 
by the Code.” (Italics ours). 


On behalf of the petitioners, our attention was invited to a passage from the 
decision of the Calcutta High Court in Benoars Lal v. Emperor’ That was a 
case in which the proceedings were taken against the accused under the Spe- 
cial Criminal Courts Ordinance (2 of 1942). It provided a special procedure 
tor the trial of certain offences and s. 26 of the Ordinance prohibited the inter- 
ference by the High Court with either of the proceedings or of the convictions. 
However, the convicted persons contended that the Ordinance itself was ulira 
vires the law-making powers of the Governor General and prayed for a de- 
claration to that effect and to exercise revisional jurisdiction and to set aside 
the convictions, or alternatively, to reduce the sentence. It is not necessary to 
go into the detailed discussion of the facts of that case. Im the course of the 
discussion, the Court made the following observations (p. 291): 

“...Under the ordinance a man may be brought before a Magistrate charged with 
an offence and it is left to the District Magistrate to say whether that man should be 
' tried by the ordinary Courts and have the ordinary rights of appeal and revision under 
the Criminal Procedure Code and the High Court’s powers under its Letters Patent or 
whether he should be tried by a Magistrate sitting as a Special Magistrate with very 
limited rights of appeal and no right as to revision. The man’s rights as regards appeal 
and revision are not predetermined by law but are left to the discretion or order of 
the District Magistrate and, in some cases, practically to the discretion of the police.” 


Relying on these observations, it was contended that the Court treated revision 
also on par with an appeal. In other words, it held that a party had a right 
to appeal as well as to file a revision. Ultimately, in that case, the High Court 
struck down the Ordinance as being ultra vires the powers of the Governor 
General. That decision was confirmed by the Federal Court in Emperor v. 
Benoars Lal? The matter went to the Privy Council in Emperor v. Benoart 
Lal Sarma and the Privy Council ultimately set aside the decisions of the 
Courts below and held that the Ordinance in question was intra vires the powers 
of the issuing authority. In the course of the judgment, the Privy Council did 
not hold that to invoke the revisional jurisdiction under s. 435 read with s. 439 
of the Code of Criminal Procedure was a right vested in a party. While mak- 
‘ing the aforesaid observations, the High Court of Calcutta no doubt used the 
word ‘‘revision’’ immediately after the words ‘‘right of appeal”. It has no- 
where held, however, that to invoke the revisional jurisdiction of the High 
Court is a right vested in a party. 
Mr. Gill for the petitioners contended that even though the powers vested in 
the High Court under s. 435 read with s. 439 are discretionary, yet a party has 
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a right to approach the Court with a prayer to exercise those diseretionary 
powers. He submitted that after the party so approaches the High Court, it 
may be that it is within the discretion of the High Court to exercise those 
powers or not. But this argument has also no force, inasmuch as, as we have 
discussed above, s. 435 read with s. 439 of the old Code, which is analogous ta 
8. 397 of the new Code, does not confer any right on the party to make an appli- 
cation to invoke the revisional jurisdiction of this Court, but it only confers 
powers of supervision on the High Court to correct the errors committed by 
the lower Courts. The errors committed by the lower Courts, while dealing with 
cases, may be brought to the notice of the High Court in any manner, but that 
idan not confer any right on a party to the proceeding to approach the High 
ourt. 

In this connection, it appears to us that if the Legislature had intended to 
confer any right on a party to approach this Court in revision, the Legislature 
would not have failed to use appropriate phraseology, such as, that the High 
Court or the Sessions Court may call for and examine the record of any pro- 
ceeding either suo motu or on an application of any party just as it had done 
in s. 26 of the Administration of Evacuee Property Act, 1950 (Act No. XXXI 
of 1950). That section dealt with powers of review and revision of Custodian 
and sub-s. (J) was worded in the following terms: 

“(1) The Custodian, Additional Custodian or Authorised Deputy Custodian may at 
any time, either on his own motion or on application made to him in this behalf, call 
for the record of any proceeding under this Act which is pending before, or has been 
disposed of by, an officer subordinate to him for the purpose of satisfying himself as to 
the legality or propriety of any orders passed in the said proceeding, and may pass 
such order in relation thereto as he thinks fit:” 


In our opinion, therefore, this argument too has no force. 

Then a point was also sought to be made that a statute which takes away 
jurisdiction would have no retrospective effect. It was submitted, while ela- 
borating this argument, that by sub-s. (2) of s. 397 of the new Code it is as 
though the jurisdiction of this Court to revise interlocutory orders has been 
taken away and, therefore, it will have no retrospective effect. But this argu- 
ment also, although on the face of it appears to be plausible, has no force, in- 
asmuch as the revision petition which has been filed before us was filed after 
the Code came into force and not before. Had this revision petition been filed 
and it was pending when the new Code came into force, perhaps the argument 
might have possessed some merit. 

Our conclusion, therefore, on the first point raised for our consideration is 
that the party having no right to invoke the revisional jurisdiction of the High 
Court conferred on it by the statute, it cannot be contended that since the trial 
was pending in the trial Court when the new Code came into force, even the 
revisional application filed against an interlocutory order passed in such a pro- 
eceding would be governed by the old Code in view of the provisions of s. 484 
of the new Code. 

In the view which we have taken on the first point, indeed the question as to 
whether s. 484 of the new Code is violative of the provisions of arts. 14 and 20 
of the Constitution of India does not really survive for our consideration, in- 
asmuch as this revision petition was not pending on the date on which the new 
Code came into force. However, we may briefly refer to the argument ad- 
vaneed by Mr. Gill on this point. It was submitted by Mr. Gill that under 
el. (a) of sub-s. (2) of s. 484, any appeal, application, trial, inquiry or in- 
vestigation, pending immediately before the date on which the new Code came 
into force, has to be disposed of, continued, held or made, as the case may be, 
in accordance with the provisions of the old Code and his submission is that 
such proceedings would be governed by the old Code in all their ramifications 
arising subsequently and, as we have pointed out above, he relied on the analogy 
of appeal. But since we have taken the view that to invoke the revisional juris- 


1974.] SURAJ PRAKASH V. GURNANI (A.cB.J.)—Aple J. 465 


diction is not a right of a' party but is a discretionary power vested in the 
Court, it cannot be said to be a continuation of the proceeding in the trial 
Court. Besides, Mr. Gill also wanted that the question as to whether only ap- 
peal, application, trial, inquiry and investigation, which were pénding on the 
date the new Code came into force, would be governed by the old Code and the 
subsequent proceedings arising out of them would be.governed by the old Code 
or the new Code, should be decided by us in this revision petition. But, in 
our view, ‘since we are in the present case concerned only with the revision 
petition filed against the interlocutory. order passed after the new Code came 
into force, we are not called upon to decide that question, as it does not directly 
arise. We, therefore, keep that question open for decision whenever an occa- 
sion would arise. 

In the result, we discharge the rule and vacate the stay. 

Mr. Gill at this stage orally makes an application for leave to approach the 
Supreme Court against this judgment under art. 134(7) (e) of the Constitution. 
We, however, reject this application. Rule discharged. 


CRIMINAL APPELLATE. 
{NAGPUR BENCH] 


Before Mr. Justice Masodkar. 
VITHOBA PAIKU v. THE STATE OF MAHARASHTRA.” 


Penal Code (XLV of 1860), Sec. 165-A—Prevention of Corruption Act (II of 1947), 
Sec. 54—Investigation of offence under s. 5A of Act II of 1947-—-Whether strict com- 
pliance necessary—Failure, whether leads to miscarriage of justice. 


The offence contemplated by s. 165A of the Indian Penal Code, 1860, is by its 
very nature a serious one and every care must be taken so that the same is properly 
and thoroughly investigated. The very purpose for which special provisions as to 
investigation have been made will be rendered nugatory if merely the word of a 
public servant has to be acted upon without anything more. 

The provisions of s. 5A of the Prevention of Corruption Act, 1947 should be 
strictly complied with. These are conceived in public interest and provide a gua- 
rantee against frivolous and vexatious proceedings. At the stage of giving per- 
mission to an officer subordinate in rank to the Deputy Superintendent of Police, 
the Magistrate must exercise his discretion having regard to the relevant materials 
placed before him. He must be satisfied that owing to the exigencies of the admini- 
strative convenience it is reasonable to entrust a subordinate officer with investiga- 
tion. The order should, on the face of it, disclose the reasons for giving permission. 

If an illegality In the matter of investigation conceivably results in miscarriage 
of justice or causes prejudice to the defence, then that can be set up by the accused 
as a plea against his conviction for offences mentioned in s. 5A of the Prevention 
of Corruption Act, 1947. 

Darshan Lal v. Delhi Admn.,! R. P. Arora v. State of Punjab,2 H. N. Rishbud 
v. State of Delhi State of M. P. v. Mubarak Ali,4 and Sailendranath v. State of 
Bihar referred to. 


8. G. Ghate, for the appellant. 
V. V. Naik, Honorary Assistant Government Pleader, for the State. 


MASODKAR J. The present appellant-accused has been found guilty by the 
Special Judge, Bhandara, in Criminal Case No. 2 of 1972 under s. 165-A of 
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the. Indian Penal Code and has been sentenced to four months’ R.I. and fine 
o1 ks. UU and, ın detauit, further R.i. for one month, 

‘Lhe charge against the accused was that on May 25, 1971, at village Tumsar, 
he had onered to pay an amount of Rs. 50 to one Sub-inspector Korpe of 
Police Station, Tumsar, as a gratitication for not taking action against him and 
tor hushing up the case against him for an offence punishable under the Bom- 
bay Prohibition Act. 

‘he present case has its own interesting facets which will be noticed here- 
after. lt appears from the evidence of P.W. 1 Ramrao Korpe, the complainant, 
that he had gone on May 25, 1971, at about 8 P.M. in the night to Tumsar 
for the purpose of selling of tickets of the drama which was arranged for 
raising monies for the police welfare fund. He had taken along with him the 
Chiet Otticer of the Municipal Council, one Daryaosing (P.W. 2) and another 
infiuential person one Veljibhai (P.W. 5) for the purpose. They had gone 
first to the petrol pump and then visited the place of a firm of one Mohanlal. 
Then further they went to Tukaram Rice Mill owned by one Bala, who has 
not been examined in this case. They found that the door of the Mill was 
open and, therefore, the witness Ramrao Korpe says that they entered the office. 
There they found Bala, Rajaram, Daulat and the present accused Vithoba 
sitting, and all of them got up as soon as he entered the office. The witness 
felt that these persons were smelling of alcohol. He states that the accused 
was in possession of a bottle containing liquor and a glass and that bottle con- 
tained some liquor. There was a packet containing Shevchiwada, according to 
him, on the ground. He asked the other two companions of his, i.e. Daryaosing 
and Veljibhai, to take the smell of the breath of those persons and to form 
their opinion. He drew up a panchanama about the condition of the accused 
and the other persons and he says that when he was writing the panchanamea, 
one of the persons Rajaram ran away. That panchename is produced in this 


trial at exh. 11. He effected seizure of the bottle of liquor, the glass and the 


packet, as per exh. 12. That bottle was also sealed. He states that when 
he was giving evidence, that property was still held in the police station. The 
police had not yet filed any charge-sheet against any person in Crime No, 188 of 
1971 relating presumably to consumption of liquor. He asked all the persdns in- 
cluding the accused to accompany him to the Police Station. Bala and Daulat 
agreed, while the accused took out from the pocket of his shirt five currency 
notes and offered him saying that the said money should be accepted and the 
ease against him should be hushed up. He refused. After this, the accused 
kept those five currency-notes on the table and the witness says he seized those 
five currency notes under exh. 18. He drew a panchanama of these events, 
exh. 14. He then effected a search of the person of the accused and recovered 
certain articles like currency note of Rs. 10 and some change, as per exh. 15. 
He also seized the shirt of the accused, i.e. Art. 2, and the note-book vide exh. 
16. Thereafter, it appears, he took Bala, Daulat and the accused to the Police 
Station and he states that he prepared the first-information against those ac- 
cused as per exh. 17. Now, all the documents exh. 11 to exh. 16 are prepared 
by this witness and are signed by the other two witnesses, ie. P.W. 2 
Daryaosing and P.W. 5 Veljibhai, who were accompanying this ‘witness. 

P.W. 1 Korpe then goes on to say that he made a record in Sanha Entry, 
exh. 18, and sent a report to the District Superintendent of Police, Bhandara, 
as per exh. 19, on the next day. There he stated that the offence of non-cogni- 
gable nature to be investigated by an officer of the Anti-Corruption Bureau 
was detected and proper steps should be taken. On July 29, 1971, ie. after 
about four months one Sub-Inspector Kothe, examined in this case as P.W. 3 
and belonging to the Anti-Corruption Bureau, seized from him the currency 
notes, under exh. 20. 

It is clear from the evidence of P.W. 1 Korpe, that all the documents pro- 
dneed during trial i.e. exhs. 11, 12, 18, 14 and 15 as well 16, were prepared by 
him and the two other witnesses Daryaosing and Veljibhai acted as the panchas. 


1974.] VITHOBA PAIKU V. THE STATE (A.0R.J.)-—Masodkar J. 467 


He did not call any other witness to evidence all these seizures and searches. 
There ıs turther clear evidence on record coming trom the mouth of the mveoti- 
gating officer P.W. 3 Mr. Kothe that he had not seized any of these documents 
during the investigation of the present crime. 

in the cross-examination of tms witness, he admits that he had gone there 
to collect contributions by selling tickets and that the other two witnesses, i.e. 
Daryaosing and Veljibhai, were helping him in those collections. He turther 
admits that both these witnesses were coming to the Police Station for the pur- 
pose of their work even on earlier occasions. He admits that one Bala was the 
owner of Tukaram Rice Mill. Every day, according to him, rice is milled in 
that Mall, There are servants in the said Mill engaged for that purpose. He 
at first noticed all these accused in the office of the Mill. When he went near 
the office, he found that the door of the office was slightly closed and by giving 
a push he had opened the door and all the four persons including the accused 
were sitting there. He had not brought them outside the office, for, he says 
that they were drunk. They were not able to speak coherently, but they could 
walk properly. Out of them Rajaram alone ran away from the spot. It was 
suggested to him that no liquor bottle was found in the hand of the present 
accused which he denies. It was put to him that the witness had shouted at 
the accused and asked him to show whatever he possessed and the accused had 
in the gesture to show that he had only the sum of Rs. 50 put down those five 
ten rupee currency notes on the table, which suggestion he denies. He goes 
on to say that he refused to accept the amount of Rs. 50 as the bribe and 
thereafter the accused had kept those notes. The omission was pointed out 
to him from exh. 19 that he had denied to take such amount and then the 
accused had put down those notes. It was put to him that he had said to 
the accused that he drinks liquor and therefore he will have to pay amount as 
contribution to the police welfare fund. It was put to him that the accused 
had said that he had purchased these tickets and that he should not be asked 
to pay more. He admits that he was in the Mill premises for 14 hours after 
that incident, but denies that Daryaosing and Veljibhai were on friendly terms 
with him. 

The other witnesses P.W. 2 Daryaosing and P.W. 5 Veljibhai similarly state 
that Sub-Inspector Korpe had pushed the door of the office of the Tukaram 
Rice Mill and after that it was opened and they found all the persons includ- 
ing the accused sitting on the floor. Daryaosing states that the accused was 
having a bottle of liquor and a glass in his hand and all of them had consumed 
liquor because breath from their mouth was smelling like that. Then both 
these witnesses speak about documents exhs. 11 to 16 having been prepared by 
P.W. 1 Korpe and also speak that at the time Korpe asked all those persons 
including the accused to accompany him to the Police Station, the accused had 
taken out five ten-rupee currency notes from his pocket and offered the same 
to Korpe for not filing a charge-sheet. The witness says that Sub-Inspector 
Korpe had drawn panchanama exh. 13 regarding seizure of the currency notes 
and the shirt and other articles from the accused. 

In the crogs-examination of P.W. 2 Daryaosing, he has been contra- 
dicted with his statement to the police, in which he had said that he had 
gone on that day casually to the Police Station. In the Court he says 
that he had not said so. On the other hand, he says, Sub-Inspector Korpe had 
requested him and Veljibhai to accompany him to the town for selling the 
tickets. It was suggested to him that Sub-Inspector Korpe and he had talked 
about the case even on the day he was giving evidence, which he denies. When 
he was asked about Sub-Inspector Korpe giving two slaps to the accused, he 
said it was not a fact. He admitted that though in his opinion those persons 
had consumed liquor, they were not intoxicated and in fact they were able 
to speak and walk properly. It was suggested to him that Sub-Inspector Korpe 
had told the accused to show all the articles that he possessed and, at that 
time, the aceused had taken out five currency notes. He goes on to assert that 
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the accused had kept those currency notes on the table with view to pay the 
sad amount to Korpe tor saving him from the prosecution. He goes on to 
deny that Sub-Inspector Korpe had asked the accused to purchase tickets for 
the drama or that upon that there were some altercations between them. In 
further cross-examination he admits that the bottle and the glass were on the 
ground in tront of the accused and thus resiles from the earlier stand. He 
admits that he vimts the Police Station sometimes. From the statement given 
by him to the police, it appears that he and Veljibhai had: gone together casually 
to the Police Station on May 25, 1971, which fact he does not admit whue 
giving evidence in Court. Im the cross-examination of P.W. 5 Veljibhai, 
amar contradiction is brought on record from his earlier statement to the 
police. He says, he had not stated so to the police. He further says in the 
cross-examination that when Sub-Inspector Korpe, Daryaosing and he himself 
went to the office, Rajaram came out of the oftice room and he was caught. 
There were other four persons inside the office including the accused. One 
_ Bala, Daulat and the accused, according to him, were all sitting near the wall, 

and the alleged bottle containing liquor, the glass and the puds of Shevchswada 
were lying near the Khoka. He does not know whether Sulemankhan had come 
to the spot, but admits that the working of the Mill was going on. He admits 
that Rajaram is a driver and owns a truck. He does not know what the accused 
used to do in those days. He was a party to the panchanamas made by P.W. 1 
Korpe. He states that Korpe had asked the accused and other persons how 
they had happened to be present there. When it was put to him that Korpe 
had asked the accused what he possessed and thereupon the accused took out 
five currency notes from one of the pockets of his shirt and an amount of 
Rs. 11.05 and a note-book from the other pocket of his shirt and then kept 
all these articles on the table, he denies it. He goes on to say that the accused 
had taken out those five currency notes, kept them on the table, folded his 
hands and requested Sub-Inspector Korpe not to prosecute him and allow him 
to go from the spot, while Bala and Daulat were merely standing and were 
not speaking out. When asked whether Sub-Inspector Korpe had given two 
slaps to the accused, at that time, he says, he does not remember if Korpe had 
given such slaps. It was suggested to him that Korpe was telling all these 
persons to give more money to the contribution of the fund and purchase tickets 
for the drama instead of wasting money in drinking, he says, this was not so. 
It was suggested to him that the accused was complaining about the Sub-Inspec- 
tor Korpe as having been demanding money from him and there being any 
altercation, which he denies. He admits that he is a visitor of the house 
of Sub-Inspector Korpe. 

During the investigation of this offence, which was carried on by P.W. 3 
Digambar Kothe, it has to be stated, except recording the statements of these 
three witnesses, seizing the notes under exh. 20 from P.W. 1 Ramrao Korpe 
and recording the statements of other three persons, who were presumably the 
persons alleged to have been found in the office of the Mill along with the 
accused, there is hardly any investigation. Even the alleged bottle which 
P.W. 1 Korpe says was in the hand of the accused or the alleged glass or the 
other articles, have not been attached nor produced. Surprisingly, the docu- 
ments ranging from exh. 11 to exh. 17 were neither seized nor attached during 
the investigation. They were all produced as if properly made by P.W. 1 
Ramrao Korpe who was the complainant. 

The learned Government Pleader has admitted that there is nothing to indi- 
cate in the charge-sheet filed in Court for the purposes of this offence, as to 
when the accused was actually arrested for the present offence. With this back- 
ground, the evidence of the Investigating Officer has to be considered. P.W. 3 
Mr. Kothe, Police Sub-Inspector, Anti-Corruption, received while working as 
Sub-Inspector at Bhandara, the report produced at exh. 19, of July 28, 1971, 
i.e. after about three months of the alleged offence. That he received from 
the Anti-Corruption Bureau, Bombay. He states that on July 29, 1971 he 
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went to the Police Station Tumsar and lodged exh. 27, the first information re- 
port. In the further examination in this Court, he has admitted that he first 
lodged the first-information report with the police and then had filed the appli- 
cation to the Judicial Magistrate, First Class, Bhandara, for permission to in- 
vestigate. The report at exh. 27 shows that it was given at about 19 hours 
on July 29, 1971 at Tumsar Police Station. Therefore, it is patently clear 
that when P,W. 3 approached the Magistrate on the very same day with an 
application produced at exh. 28, it was at the house of the Magistrate, for the 
Court hours were already over. He filed that application exh. 28 and on the 
very same day obtained an order which is exh. 28-A and which reads: 


“Permission to investigate the offence is granted as prayed for.” 


In this manner permission appears to have been given. In the Court the wit- 
ness says that he gave this application because the Deputy Superintendent of 
Police, Anti-Corruption, Vidarbha, was not in a position to investigate the 
ease. Except this statement, there is no other evidence on record to indicate 
why he was not in a position to investigate. The application exh. 28 to the 
Magistrate is absolutely silent about this aspect of the matter. 

As to the steps taken during investigation, the witness P.W. 3 says that on 
the very same day, he attached under exh. 20 the five currency notes from Sub- 
Inspector Korpe and recorded the statements of the said Sub-Inspector, and 
of Chief Officer Daryaosing and Veljibhai. He verified the articles seized by 
the Sub-Inspector Korpe and the panchanamas drawn by him and on March 
27, 1972 filed the charge-sheet. 

In the cross-examination in this Court, as the witness was recalled by agree- 
ment of parties, it has come on record that he had not even gone to the place 
of' Tukaram Rice Mill nor has he seen it, where it was alleged that this accused 
and the other three persons were found in a state of intoxication. He stated 
that he had completed the investigation by January 1972. He admitted that 
he had not even ascertained as to the persons who were present in the compound 
of the premises of the said Rice Mill on that day, nor he had prepared any 
sketch or the map of the premises. He had not recorded statement of the 
owner of the Rice Mill. He had not ascertained during the investigation whe- 
ther thosé persons including the accused were sent for medical examination in 
the concerned prohibition case. He had not ascertained as to whether there 
was any report from the Chemical Analyser involving those persons. He had 
not seized the shirt during the course of the investigation nor has seized papers 
from Mr. Korpe which were eventually filed during the trial. He admits that 
during the period concerned it had come out in the investigation that police 
officials were collecting monies for the police welfare fund by sale of tickets 
for a drama. As to the arrest of the accused, he cannot say definitely when he 
was arrested. He admits that the complainant Korpe was his Batch fellow 
and he knew him well. The complainant had not made any complaint direct- 
ly to him about this offence. According to him, the order permitting investi- 
gation was made by the Magistrate after some discussion, but he does not re- 
eolleet the time ‘taken for that discussion. He has not made any note of that 
disenssion, but he is only telling from memory. He admits that except re- 
cording statement of Korpe and his two companions and other three persons, 
who were alléged to have been present in Tukaram Rice Mill, he has not re- 
corded statement of any other person. 

This evidence of the Investigating Officer has been referred to in extenso, for 
it has material bearing on the submissions made in the course of the arguments 
in this appeal. 

Now, it is clear that the evidence that the prosecution has led, mainly consists 
of three witnesses, ie. P.S. I. Korpe and his two companions Daryaosing and 
Veljibhai. On all hands, all these witnesses form one part and one group 
having in their mind the common object of collecting funds. It is not as if 
that P.S.I. Korpe had gone on any official work to Tukaram Rice Mill. It is 
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enough to say that there are indications in the evidence of both the witnesses 
P.W. 2 Daryaosing and P.W. 5 Veljibhai, that they were helping the cause 
for which P.W. 1 Korpe had gone to Tukaram Rice Mill, in that of collecting 
funds by selling tickets. In fact, they had moved together on that day at 
certain other places also. It is thus clear that the evidence of all these three - 
witnesses has to be cautiously judged, and unless there are good and sufficient 
reasons on their sole testimony it would not be possible to uphold the convic- 
tion for such a serious crime, and it is more so because all of them are not 
only partisan but interested witnesses having subscribed to documents ranging 
from exh. 11 to exh. 16. Having committed to the stand taken in these docu- 
ments, the character of the evidence of P.W. 2 Daryaosing and P.W. 5 Velji- 
bhai is clearly that of an interested nature, and they really stand together 
with the complainant P.W. 1 Korpe. 

The well-recognised caution that applies to such willing witnesses has been 
amply emphasised in the recent decision of the Supreme Court in Darshan Lal 
v. Delhi Admn.,! while dealing with the evidence of trap witnesses. No doubt, 
Daryaosing and Veljibhai were not taken there for any trap, but the way they 
were moving, the documents that were prepared and the part they played in 
the entire case, clearly indicate that they cannot but be treated on principle 
on the same footing. Alluding to the earlier decision in R. P. Arora v. State 
Punjab? the Supreme Court observed that such witnesses were interested and 
partisan witnesses, they were concerned in the success of the trap and their 
evidence must be tested in the same way as that of any interested witness and 
in a proper case the Court may look for an independent corroboration before 
convicting the accused persons. 

Now it is further clear that on that day the Mill was running. It has been 
brought on record that there were servants in the Mill and there was absolutely 
no difficulty in findine independent witnesses even at the time of the so-called 
seiznre effected by P.W. 1 Korpe. As the present investigation stands, P.W. 3 
Kothe, the Investigating Officer has said that he had not even cared to visit 
the place nor had he even recorded the statement of the owner of the Rice Mill. 
He himself appears to be quite close to the complainant Korpe, who is well- 
known to him. It does appear that he had tacitly followed while investigating 
the offence the line disclosed by the three prosecution witnesses and did nothing 
more than putting the charge-sheet on the basis of their words. 

Now a serious complaint is made in the appeal that really the entire investi- 
gation was completed at the behest of the complainant himself and what P.W. 3 
Kothe did was to merely record his statement and put up the matter before 
the Court. ‘It is further urged that, on the face of it, the investigation is per- 
functory and no serious attempt has been made to find out the truth about the 
so-called allegation made against the accused. In support of this submission, 
it was pointed out that even a look at the application filed by the Investigating 
Officer produced at exh. 28, no reasons are disclosed as to why the permission 
was being sought when there was an authority available for such investigation, 
i.e. the Deputy Superintendent of Police, Anti-Corruption, Nagpur. With- 
out ascertaining the reasons, it is argued, the Mazgistrate had mechanically grant- 
ed the permission by a eryptic order. It is further urged that on the own 
showing of P.S.I. Korpe, he had acted in a manner which required a serious 
investigation. Even his evidence in the Court shows that though his avowed 
object was to sell tickets, he does not even offer to sell such tickets at Tukaram 
Rice Mill and by opening the door has effected searches and seizures, including 
the shirt of the accused, and it is suggested to him that he acted in a highly 
improper and high-handed manner. It was further pointed out that the In- 
vesticating Officer has not even eared to find out whether there was any truth 
in the say of the complainant that the accused was remotely involved in any 
of the offences that can be held to have been committed under the provisions 
of the Bombay Prohibition Act. 

1 [1974] A.LR. S.C. 218. 2 [1978] A.LR. S.C. 498. 
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Now all this criticism requires serious consideration. It must be pointed 
out that the offence contemplated by s. 165-A of the Indian Penal Code is by its 
very nature a serious one and every care must be taken that the same is pro- 
perly and thoroughly investigated. If merely the word of a public servant 
has to be acted upon without anything more, the very purpose for which special 
provisions as to investigation have been made are likely to be rendered nuga- 
tory. It is not unlikely that persons going with the ostensible purpose of 
selling tickets for their own cause to the citizens at large, may be motivated 
by various and extraneous reasons for making allegations against them. Every 
care, therefore, must be disclosed by the authority charged with the statutory 
duty of investigating an offence of this kind to remove all traces of doubts 
about such matters and further put every material before the Court which 
will enable it to come to only one conclusion about the culpability or the guilt 
of the accused. 

Provisions of s. 5A of the Prevention of Corruption’ Act, 1947, deal with 
investigation into the cases for the offences including the one under s. 165A 
of the Indian Penal Code and in express terms prohibits the police officer 
below the rank of a Deputy Superintendent of Police, as in the present case, 
to investigate into it. If such a police officer is required to investigate, he has 
to do so after obtaining the order from the Magistrate mentioned in the section. 
He has also to effect arrests after taking the order. This provision in s. 5A and 
the provisions of the Code of Criminal Procedure pertaining to investigation 
have been considered by the Supreme Court authoritatively, and it has been 
pointed out what are the steps such investigation would constitute. In H. N. 
Rishbud v. State of Delh® it was pointed out that proper investigation by an 
appropriate police officer was the normal preliminary to the trial in respect of 
such offences. While explaining the scheme of the Code of Criminal Procedure 
and the investigation, the Court pointed out that it consisted of taking follow- 
ing steps: 

(1) proceeding to the spot, 

(2) ascertainment of the facts and circumstances of the case, 

(3) discovery and arrest of the suspected offender, 

(4) collection of evidence relating to the commission of the offence which may 
consist of (a) the examination of various persons (including the accused) and the re- 
duction of their statements into writing, if the officer thinks fit, (b) the search of places 
or seizure of things considered necessary for the investigation and to be produced at 
the trial, and 

(5) formation of the opinion as to whether on the material collected there is a 

case to place the accused before a Magistrate for trial and if so taking the necessary 
steps for the same by the filing of a charge-sheet under s. 173 of the Criminal Pro- 
cedure Code. 
It is further stated that when an officer of a lower rank seeks the permission 
to conduct the investigation, the Magistrate is expected to satisfy himself that 
there are good and sufficient reasons for authorising such an officer to investi- 
gate.: The granting of such permission was not a matter of mere routine, 
but is an exercise of the judicial discretion having regard to the policy under- 
lying it. The very same propositions and principles were reiterated by the 
Supreme Court in State of M.P. v. Mubarak Als. 

In Satlendranath v. State of Bihar, it was observed that the provisions of 
s. 5A must be strictly complied with for they are conceived in public interest 
and are provided as a guarantee against frivolous and vexatious proceedings, 
that a Magistrate cannot surrender his discretion to a police officer but must 
exercise it having regard to the relevant material made available to him at the 
stage of granting permission and he must also be satisfied that there is a 
reason owing to exigencies of the administrative convenience to entrust a sub- 
ordinate officer with the investigation. It is desirable that the order giving 


8 [1955] A.LR. S.C. 196. 5 [1968] A.I.R. S.C. 1292. 
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permission should ordinarily on the face of it disclose the reasons for giving 
such permission. It may be mentioned that in Sadendranath’s case, the order 
did not state the reasons and the learned Magistrate had merely written per- 
mission’ granted. In the application filed for seeking permission, no special 
reason for permitting him to investigate was disclosed. With reference to 
these facts, the Court observed (p. 1295): 

“...It is surprising that even after this court pointed out the significance of S. 5-A 
in several decisions there are still some Magistrates and police officers who continue to 
act In a casual manner. It is obvious that they are ignorant of the decisions of this 
court,” 

However, their Lordships did not interfere with the conviction by observing 
that the illegality in the investigation had not been challenged in the trial 
Court. 

In this appeal, therefore, when this question was argued, some such similar 
stand was taken on behalf of the State with an addition that even if there is 
any illegality, no prejudice appears to have been caused to the accused and reli- 
ance was placed on Khandu Sonu v. State of Maharashira® There the Supreme 
Court observed that where the trial of the case has proceeded to termination, 
the invalidity of the preceding investigation would not vitiate the conviction 
of the accused as a result of the trial unless the illegality in the investigation 
has caused prejudice to the accused. While considering this aspect of the 
matter, the Court took into account the submission that the permission to make 
investigation was granted on November 12, 1966 and before that date certain 
evidence was already collected. While repelling that this constituted a vice 
which reached the root of the matter, the Court observed that it must be shown 
that the illegality in the investigation has brought about a miscarriage of justice. 
The ee passage may usefully be extracted (p. 962): 

..The underlying reason for the above dictum is that an illegality committed in 
the course of investigation does not affect the competence and jurisdiction of the court 
to try the accused. Where, therefore, the trial of the case has proceeded to termination, 
the invalidity of the preceding investigation would not vitiate the conviction of the 
accused as a result of the trial-unless the illegality in the investigation has caused pre- 
judice to the accused.” 


These authorities, therefore, indicate that if an illegclity in the matter of 
investigation conceivably results in miscarriage of justice or, in other words, 
causes prejudice to the defence, then that can be set up by the "accused as a plea 
against his conviction for offences mentioned in s. 5A of the Prevention of 
Corruption Act. In every cage such a submission logically has to be based ° 
on the prejudice or miscarriage of justice that may be apparent or possible of 
being inferred as a result of faulty investigation. 

Viewed from this angle, the facets that come forth in this particular investi- 
gation of the offence do indicate that there is such a possibility of miscarriage 
of justice. The application exh. 28 is made on July 28, 1971 after—as admitted 
by Mr. Kothe—-he had lodged the first-information report with the Tumsar 
Police Station which was under the charge of P.S.I. Korpe, the complainant 
and it did not mention nor indicated any circumstances so as to presume that 
the authority mentioned in s. 5A of the Act was not in a position to investigate 
the offence concerned. The entire application is ominously silent on this asnect. 
It merely states that one Shri Ramrao Korpe had lodged the complaint which 
constitutes an offence under s. 165A of the Indian Penal Code, in that the 
accused attempted to offer a bribe of Rs. 50 to Shri Korpe. No reasons are 
given why the permission was sought by Mr. Kothe for investigation. When 
he was asked about it, he has simply said that there were no reasons for not 
mentioning in that application as to why the Deputy Superintendent of Police, 
Anti-Corruption, was not in a position to investicate. In fact. there is no 
evidenee on this aspect of the matter. The Magistrate has made an order 
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which suffers from the clear vice indicated by the Supreme Court in Satlendru- 
nath’s case (supra). There are no reasons obtainable in the text of the order 
itself nor any material is placed on record by the prosecution in that regard. 
The investigation has naturally proceeded only on the line indicated by P.W. 1 
Korpe the complainant which consists of recording six statements. Thus there 
is hardly any investigation carried on by the Investigating officer P.W. 3 
Kothe as was required by law. Except recording the statements and seizing 
the five notes, he has not even gone to the spot nor thought it fit to record the 
statement even of the owner of the Rice Mill. There is no effort whatsoever 
made to find out whether there were any independent witnesses available when 
the alleged occurrence took place. It is further clear that during the investi- 
gation no material has been gathered which will have indicated that really the 
accused was involved in some such offence under the Bombay Prohibition Act 
for hushing up of which he was offering bribe. This basi¢ fact is not even touch- 
ed. The alleged bottle containing liquor has not been seized nor produced. The 
impression given by the investigation carried on by P.W. 3 Kothe is clearly 
one-sided as he appears to be impressed only by whatever the complainant 
who happened to be his batch-fellow (P.W. 1 Korpe) had stated. 

This has, therefore, enabled the accused in this case to say that there has 
resulted serious miscarriage of justice, firstly, there being clear illegality in 
obtaining the permission by the officer of the lower rank without disclosing 
sufficient reasons in the application exh. 27 and secondly, the order made by 
the Magistrate at exh. 27A on the face of it coming within the vice indicated 
by the Supreme Court in Satlendranath’s case following the dicta laid down 
in Mubarak Alé’s case. 

It is difficult to dispel the impression one gets of want of proper and thorough 
investigation, and the criticism has to be accepted as well-founded. The possi- 
bility of prejudice because of the illegality in the matter of investigation is not 
ruled out. One cannot predicate nor can pre-empt one’s view what would have 
been the result of proper investigation had it been carried on by the authority 
of the rank of Deputy Superintendent of Police as is normally required to be 
done under s. 5A of the Prevention of Corruption Act. 

This is more so for though there was independent evidence that could have 
been available the same has not been procured. Case of the defence had been 
that P.W. 1 Korpe was behaving in a most highhanded manner and was in 
fact making a show of his prowess. He had entered the premises with an 
ostensible purpose to sell the tickets, but it has not been shown that he has 
sold any tickets on the premises. His method of seizure of things on the pre- 
mices of the Rice Mill which include taking off the shirt of the present accused, 
taking of all his currency notes and even his note-book and furthermore and 
which is really astonishing, even to seize the truck No. BYY 1434 from the 
Tukaram Rice Mill, which can have possibly no connection with any of the 
offences, were rightly pressed in aid to show that here was a witness who ‘was 
behaving in a manner showing no cireumspection or regard for the rights of 
others. It was throughout suggested to P.W. 1 Korpe that he was forcing the 
accused ‘there to part with money and may be for the purpose of the police 
welfare fund. In fact, it was suggested to him that he gave two slaps to the 
accused which he denied. In the evidence of other two witnesses similar such 
suggestion was made and P.W. 5 Veljibhai stated that he does not remember. 

All this makes a very sorry comment on the conduct of P.W. 1 Korne. No 
doubt, he being a police officer was entitled to investigate into any offence if 
it came to his notice. “If it was an offence under the Bombay Prohibition Act 
that came to his notice, the investigation could have been restricted to taking 
out the blood and sending it for chemical findings. It could have also been 
expected of Mr. Korpe to call independent witnesses to record a panchanama 
if at all he was so minded so as to have corroborative evidence as to the condi- 
tion of these persons. Nothing of this kind has been done. There is no ex- 
planation whatsoever why Mr Korpe insisted on seizing the cash from the 
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accused asking him to take out his shirt and making a seizure thereof, and 
further there is no good reason to understand why he also seized the truck on 
the premises of Tukaram Rice Mill unconcerned with any offence. ‘In fact, the 
record of this case is absolutely silent about any step being taken by Mr. Korpe 
to collect the blood of the accused and to get it chemically analysed to find out 
whether the accused could even be held to be guilty under the Bombay Prohi- 
bition Act. As stated earlier, even the alleged bottle has not been produced 
nor is there any evidence to indicate that its contents were chemically analysed. 

All this lends support, therefore, to the suggestion and thereby the possibility 
is raised, that the evidence of P.W. 1 Korpe along with his two companions, 
t.e. P. W. 2 Daryaosing and P.W. 5 Veljibhai, cannot be accepted as dis- 
interested and proving the guilt beyond reasonable doubt. In fact, P.W. 5 
Veljibhai states that Rajaram, the third person, ran away from the spot. It 
was put to him that Sulemankhan was present at the spot and he says he does 
not know whether he was so present. According to P.W. 1 Korpe, Rajaram 
did not go out. According to him, the liquor bottle was in the hand of the 
acensed, while according to P.W. 5 Veljibhai, it was on the ground in front 
of these persons. While the panchanama was being written, P.W. 1 Korpe 
says, Rajaram ran-:away, while according to P.W. 5 Veljibhai, as soon as they 
entered Rajaram came out of the office and went away and thereafter Korpe 
pushed the door and opened the office. In cross-examination, Veljibhai says 
that when Rajaram came out he was caught. According to P. W, 5 Veljibhai, 
the liquor bottle, the glass and the pudi of Shevchiwada were lying near a 
Khoka. He does not know whether Sulemankhan had come on the snot, but 
he is sure that the working of the Mill was going on. It is also in evidence of 
P.W. 1 Korve and other two companion witnesses P.W. 2 Daryaosing and 
P.W. 5 Veljibhai, that this accused along with the others was not in a position 
to talk coherently and were smelling liquor. Thereby they are suggesting that 
those persons including the accused were under the influence of liquor. These 
are all the matters, therefore, that go to show that even the accused who was 
under the influence of liquor might not be knowing what he was talking about 
and it is difficult to attribute a conscious animus to the accused in offering the 
allered bribe as is said by P.W. 1 Korpe. 

Taking, therefore, the overall view of the evidence, it is difficult to sustain 
the conviction of the accused. There is no independent evidence on record. 
The evidence of P.W. 1 Ramrao Korpe, P.W. 2 Daryaosing and P.W. 5 Velji- 
bhai is interested one and comes within the caution sounded in Darshanlal’s case 
and does not inspire confidence so as to hold the accused guiltv beyond reason- 
ahle doubt. There are variations too in the statements of all these witnesses 
taken together and it does appear from the evidence of P.W. 2 Daryaosing and 
P.W. 5 Veltibhai that they are usual visitors of the Police Station, Tumsar. 
P W. 3 P.S.I. Kothe, who has been the Investigating Officer, is a batch fellow 
of the complainant Ramrao Korpe. He has been mainly guided in the imvesti-: 
cation by what was told to him by the complainant and there is no mdepvendent 
investigation of the entire matter. J have already pointed out that the per- 
mission taken for investigation and the order made also suffers from the ille- 
galitv having clear tendency to prejudice the search of truth in these matters. 

All this. therefore, leads me to conclude that the prosecution has failed to 
establish the guilt of the accused beyond reasonable doubt. The truth may 
be lying midway in what P.W. 1 Korpe states on one hand and what Suleman- 
khan (D.W. 1) states on the other. 

In the result, the present appeal is allowed, the order of conviction and 
sentence is set aside and the accused-appellant is acquitted of the offences with 
which he stood charged and was tried. Bail bond of the accused-appellant to 
stand cancelled. Fine, if paid. shall be refunded. The currency notes ad- 
mittedly being the property of the accused are directed to be returned to him. 


Appeal allowed. 
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APPELLATE CIVIL. 


Before Mr. Justice Vaidya and Mr. Justice Sapre. 


THE TRUSTEES OF THE PORT OF BOMBAY v. INDIAN GOODS 
SUPPLYING COMPANY.*® 
Bombay Port Trust Act (Bom. VI of 1879), Secs. 43, 4A, 43B—Time Scale of Rates 
charged at the Docks, Section III, Clauses (a), (£)—Goods detained with Port Trust 
authorities for Import Trade Control formalities—Whether authorities can claim 
demurrage for period taken for such formalities. 


The liability to pay demurrage under s. 43A of the Bombay Port Trust Act, 1879, 
cannot be imposed upon a party as long as his goods are detained for the purpose 
of the operation of the Import Trade Control Regulations. This is so because the 
law does not compel a man to do that which he cannot possibly perform: lex non 
cogit ad impossibilia. . 

Demurrage is a charge for not clearing the goods within a reasonable time fixed 
by Rules which fix the demurrage. However, the importer of the goods cannot be 
held responsible for any delay not attributable to his own default. Where, there- 
fore, in view of the legal impediments created by the Customs Department for 
Import Trade Control formalities it wag impossible for the importer to clear the 
goods, it was held that the importer, under such cireumstances, was not liable to 
pay demurrage. 

The Binani Commercial Co., Ltd. v. The Trustees of the Port of Bombay,! dis- 
tinguished. i 

Raichand v. Union of India, referred to. 


THE appellants are the Trustees of the Port of Bombay constituted under the 
Bombay Port Trust Act, 1879. The respondents are the Indian Goods Supply- 
ing Company, a partnership firm registered under the Indian Partnership Act, 
1932, and carrying on business as Indentors and Commission Agents, at 81, Mint 
Road, Bombay-1. Three consignments of Chinese newsprints were imported by 
the plaintiffs-respondents for home consumption in India. The first 2 consign- 
ments bearing Item Nos. 83 and 87 of import manifest arrived by s.s. ‘Velebit’ on 
February 16, 1957. They were each of 40 bales. Out of these 80 bales, 7 bales 
were short-landed, 3 bales under Item No. 83 and 4 bales under Item No. 87. 
s.s. ‘Velebit’ arrived in Bombay on February 18,1957. The general landing day 
in respect of these bales was February 19, 1957. Both the consignments were 
sent to the enstoms, who detained them for analytical tests. Thirty-seven bales 
in Item No. 83 were detained hv the customs for analytical tests from February 
23, 1957 to March 9, 1957. Thirty-six bales in Item No. 87 were detained for 
analytical tests from February 28, 1957 to March 18, 1957. Thereafter they 
were again detained for Import Trade Control formalities. Thirty-six bales 
were detained from March 5, 1957 to May 31, 1957 and 37 bales were 
detained’ from March 10, 1957 to June 7, 1957. The detention certificates 
were issued by the Assistant Collector of Customs (Licence Section) for the 
said period and the goods were declared out of customs charges. The plaintiffs 
then presented the bill of entry in respect of these two consignments. With 
regard to Item No. 83 the bill was presented on June 14, 1957 and with regard 
to Item No. 87 on June 3, 1957. At that time, the defendants-appellants pur- 
ported to claim demurrage for the period from March 25, 1957 to the presenta- 
tion of the entry in respect of Item No. 83 and from March 5, 1957 in resvect 
of Ttem No. 87 on the basis of a gradnated scale of demurrage. The plaintiffs 
objected to anv demurrage being charged during the period the goods were de- 
tained by the Customs for going through the Import Trade Control formalities 

*Derided, Nonember J, 1974. First Appeal 1 (1980 0O. C. J. Suit No. 1029 of 1984, 
No, AAR of 1966, arainst the decision of decided hv K. K. Desai J., on November 
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i.e. for the goods under Item No. 83 from March 10, 1957 to June 7, 1957 and 
for the goods under Item No. 87 from March 5, 1957 to May 31, 1957. The 
same thing happened in respect of 45 bales out of the third consignment of 61 
bales which arrived by s.s. ‘‘Ozarda’’ on March 28, 1957. After protracted 
correspondence, in which the plaintiffs stoutly opposed the demand of the Port 
Trast Authorities in respect of demurrage, ultimately, on April 2, 1959, the 
defendants sold by public auction 45 bales out of the 51 bales which arrived per 
8.8. ‘Ozarda’ for the net amount of Rs. 7,850 and on or about April 30, 1959, 
they sold by publie auction 37 bales and 36 bales out of the consignment of 
40 bales each which had arrived per s.s. ‘Velebit’, the net aggregate price rea- 
lised in respect thereof being Rs. 16,600. The plaintiffs then applied to the 
defendants for payment to the plaintiffs of the amounts realised at the auction- 
sales, but, in spite of repeated demands, the defendants failed to do so. 
It is in these circumstances that the plaintiffs claimed a decree for Rs. 24,950 
in the City Civil Court, Bombay, with interest. The plaintiffs, inter alsa, con- 
tended that the Bombay Port Trust Authorities could not, in law, levy demur- 
rage for the period during which the goods were detained for Import Trade Con- 
trol formalities. On considering the oral and documentary evidence, the trial 
Judge decreed the plaintiffs’ suit. The decree passed by the Judge in the 
City Civil Court and his findings were challenged before the High Court. 


C. N. Daji and G. K. Munshs, instructed by Mulla & Mulla & Cragie Blunt 
& Caroe, for the appellants. 
Kishore K. Kotecha, for the respondents. 


VADYA J. [His Lordship, after deciding two questions, not relevant for this 
report, proceeded.] The most important question which arises in the appeal 
is sa the claim of the demurrage from the defendants for the period 
during which the goods were detained with the defendants in respect of Import 
Trade Control formalities and the period subsequent to the release by the 
Customs authorities upto the dates of auction sales. The B.P.T. authorities 
have not charged demurrage in respect of the period from which the goods 
were detained for analytical tests by the Customs authorities having regard to 
the provisions of Section ITI clause (f) of the Seale of Rates charged at the 
Docks. But it is common ground that the Import Trade Control formalities 
required the goods to be detained until the Customs authorities clear it. As 
stated already, the Customs authorities have issued clearance certificates in res- 
pect of the detention after the goods were cleared. The certificates in terms 
say that the goods were detained “due to operation of Import Trade Control 
Order without any fault on the part of the importers.” 

It is not in dispute before us that under the said Import Trade Control Orders 
even the B.P.T. authorities could not clear the goods without the permission 
of the Customs department. The defendants’ witnesses admit that even the 
auctions had to be postponed from time to time because of the directions of 
the Customs authorities. What is argued by Mr. Daji is that the scale of rates 
were prescribed by the Board of Trustees under s. 48(a@) which lays down that 
“The Board shall frame a scale of tolls, dues, rents, rates and charges to be 
levied for each or any of the following matters (namely) :—for the landing, 
shipping, wharfage, cranage, storage, or demurrage of goods at the docks ete.;’’ 
and under the Seale, which was duly published and confirmed, as required by 
s. 48B(J), by the Central Government, the demurrages were not charged, as 
stated above, only in respect of Sundays and holidays as well as any other days 
on which the customs duties may not be assessed or received, which means only 
on such days on which the Customs Officers were not available for assessment 
or receipt of the duty. He submitted that the very fact that the specifie Sec- 
tion ITI, clause (f) was made in respect of the period of detention of goods by 
the Customs Department for special examination ‘‘involving analytical or 
technical tests other than the ordinary processes of appraisement,’”? shows that 


~ 
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no exemption can be claimed for the period during which the goods were de- 
tained as a result of the operation of the Import Trade Control Orders. On 
the other hand, it is argued by Mr. Kotecha, the learned counsel appearing for 
the plaintilts, that the definition of the words ‘‘free days’’ would not only m- 
clude tne period of holiday, or part holiday or Sunday, but any number at 
days durmg which the customs duties may not be assessed or received and, 
theretore, tne period ot detention ot the goods due to operation o! the Import 
Trade Control formalities must be considered as tree days. 

We are, however, of the opinion that the question of interpreting these 
clauses in Section 1IL would arise only when ‘‘demurrage” can pe claimed by 
the B.P.T. authorities. The word ‘‘demurrage’’ is not defined in the Bombay 
Port Trust Act. ‘‘Demurrage’’ is usually applied to a charterer for damage 
by reason of detention of the goods beyond a reasonable period. It is a charge 
tor not clearing the goods within a reasonable time which may be fixed by the 
rules fixing the demurrage. ‘I'he importer of the goods cannot be held respon- 
sible for any delay not attributed to his own detault. It must be, said that 
the importer, whose goods are detained by the Customs department, is entitled 
to claim the clearance of goods without demurrage during the period for which 
the Customs department has detained them. 

Mr. Daji contended that the learned Judge of the City Civil Court was not 
right in holding that the graduated scale of demurrage levied under the Re- 
solution No. 768 is ultra ures, merely because those rules were not submitted 
to the Central Government and sanctioned by the Central Government under 
s. 43B. Mr. Daji submitted that the graduated scale of demurrage was by 
way of concession or remission within the meaning of s. 43B(2) and hence, as 
the original scale was sanctioned by the Government, what was remitted from 
the original scale did not require the sanction of the Government having regard 
to the provisions of s. 43B(2). This submission of Mr. Daji, in our opinion, 
is valid, as the Board has powers under s. 43B(2) in special cases for reasons 
to be recorded in writing, to remit the whole or any portion of the rates or of 
any charge leviable according to any scale in force under this section. Under 
s. 43B the scale was already in force. The Board considered the letter of the 
Government of India referred to above and reasons stated by it, and thought 
it necessary to give concession of graduated seale so that owners of goods would 
not protract the proceedings before the Customs authorities. Mr. Daji, how- 
ever, contended that it is only the Board that has got the power to grant re- 
mission and concession and not any one else. He argued that the Court cannot 
remit the demurrage which was chargeable under the Scale of Rates fixed under 
s. 48B. Mr. Daji is undoubtedly right in his contention. But in the present 
case, the scale ig itself not applicable as the demurrage is not chargeable. The 
question of the power of the Board to remit or the power of the Court not to 
remit will not, therefore, arise. 

As stated already, there was no fault on the part of the plaintiffs to which 
the delay in the disposal of the matters by the Customs authorities can be attri- 
buted. It will be unjust and inequitable to hold that a party who was not 
responsible for not clearing the goods would be liable to pay demurrage. No 
evidence is led to show that the plaintiffy could clear the goods at any time 
before the goods were sold by the B.P.T. authorities. Demurrage being a 
charge for not clearing the goods in time within the time permitted as ‘free 
days’, the question whether the plaintiffs were liable to pay the demurrage 
cannot arise as the plaintiffs were not in a position to clear the goods. It is 
admitted in this case by the defendants’ witnesses that neither the plaintiffs 
nor the defendants could clear the goods until the operations of the Import Trade 
Control regulations were completed. It is also not disputed that immediately 
after the dispute arose between the plaintiffs and the defendants with regard 
to the payment of demurrage, the plaintiffs requested the defendants to sell 
the goods and the defendants were unable to sell the goods on account of the 
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actions of the Customs department which led to the postponement of the several 
auction sales five times. 


It is true that as a result of this, the B.P.T. authorities bad to keep the 


goods in their warehouse or wharf. But they were doing so to assist the Customs 
department to do their duties. The law does not compel a man to do that 
which he cannot possibly perform. ‘‘Lex non cog ad impossibilia’? is a well- 
known maxim of justice based on common sense and natural. equity. When 
the law compelled the defendants to detain the goods and when the plaintiffs 
could not clear the goods, the law did not even permit the B.P.T. authorities 
to allow the plaintiffs to clear the goods. In these circumstances, the plaintiffs 
had to yield to necessity. They could not be compelled to do the impossible by 
clearing the goods, as long as they were detained in respect of the operation 
of Import Trade Control regulations. The law is understood to disclaim, as 
it does in its general aphorisms, all intention of compelling to impoasibilities, 
and the administration of laws must adopt that general exception in the con- 
sideration of all particular cases. We must, therefore, lold that the liability 
to pay demurrage under s. 43A could never be imposed on,the plaintiffs as long 
as the goods were detained for the purpose of the operation of the Import 
Trade Control regulations. 

Mr. Daji submitted that this view would be contrary to a decision of K.K. 
Desai J. (as he then was), in The Binam Commercial Co. Lid. v. The Trustees 
of the Port of Bombay.’ It was a suit on the Original Side of this Court for 
recovering Rs. 29,772-2-0 with interest and costs. The facts were as follows: 

Between January 23, 1951 and April 30, 1951, eight consignments of nickel 
alloy scrap and copper alloy scrap imported by the plaintiffs from abroad were 
landed in the Docks at Bombay. These consignments were detained by the 
Customs Department for several different periods. Ultimately the consign- 
ments were released. The plaintiffs were charged and had to pay demurrage 
fees and detention charges in respect of these consignments apart from that for 
the consignment received per s.s. ‘Ranee’ on January 80, 1961, the demur- 
rage fees were paid by the plaintiffs to the defendants between August 20, 1951 
and August 24, 1951. As regards the consignment received per 8.5. ‘Ranee’ 
the demurrage fees were paid on May 14, 1952. The plaintiffs’ case was that 
they were entitled, to exemption in respect of the demurrage fees charged by 
the defendants and paid by the plaintiffs under Section IN (A) sub-clause (f) 
notified in a book described as ‘‘Scale of Rates charged at the Docks’’, and 
enacted under ss. 43, 43A and 43B of the Bombay Port Trust Act, i.e. the 
Seale of Rates referred to above. The defendants refused the plaintiffs’ claim 
for refund and the plaintiffs ultimately filed the suit on January 15, 1954. In 
the correspondence before the suit the defendants had based the refusal to 
entertain the plaintiffs’ claim on the ground that ‘‘the detention certificate as 
produced by the plaintiffs should have been produced at the time when the 
demurrage was assessed and that the production thereof at a later date was 
insufficient for the claim made’’ by the plaintiffs. The plaintiffs had denied 
the contention of the defendants. 

The defendants resisted the suit on various grounds including the ground 
that they denied the plaintiffs’ case that the consignments were detained by 
the Customs Department ‘‘for special examination involving analytical or 
technical tests other than the ordinary processes of appraisement”. The de- 
fendants contended that the plaintiffs had failed to comply with the provisions 
of Section IILA (£) of the Scale of Rates by not obtaining certification from 
. the Customs authorities by endorsements on the relative bills of entries. 

Hence, the only question which, with respect, K.K. Desai J., (as he then 
was), had to consider was of the liability of the defendants to refund the 
amount claimed in the suit and the right of the plaintiffs to exemption under 


1 (1969) O. C.J. Suit No. 1029 of Sor 1959 (Unrep.). 
decided by K. K. Desai J., on November 1 
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Section ILA (f) of the Scale of Rates and Charges. In the present case, as it 
is stated already, the certificates were issued by the Customs department in 
-respect of the detention due to the operation of the Import Trade Control Re- 
gulations. The case decided by K.K. Desai J., in our opinion, is, therefore, 
distinguishable on facts. In the present case, the liability to pay demurrage 
never arose because the plaintiffs were not in a position to clear the goods 
during the period in respect of which the defendants claimed to recover the 
demurrage. 


This is not a suit in which the plaintiffs are claiming exemption under the 
Seale of Rates. This is a suit for refund of amounts collected by the Bombay 
Port Trust by way of demurrage charges. In this connection, a reference may 
also be made to the case in Rarchand v. Union of India, decided by the Supreme 
Court under the Indian Railways Act, s. 26 of which laid down that 
‘‘Rixcept as provided in this Act, no suit shall be instituted or proceeding taken 
for anything done or any omission made by a railway administration in viola- 
tion or contravention of any provision of this Chapter (Ch. V)’’; and it was 
held that the section did not bar a suit in a civil Court for refund of demurrage 
and wharfage collected by the Railway administration in violation or contra- 
vention of any of the provisions of the Act. It was laid down there with re- 
ference to the provisions of the Railways Act, that demurrage is a charge levied 
on the goods not unloaded from the wagons within the free time of six daylight 
hours and wharfage is the charge levied on goods not removed from the rail- 
way premises after the expiry of the free time allowed for that purpose. The 
ease lays down when demurrages can be claimed although that case is not 
strictly applicable to the present case. 


We think that the question which K.K. Desai J. had to consider was as to 
whether the plaintiffs before him could claim exemption and the question be- 
fore us is as to whether the civil Court could entertain the claim in respect 
of the amounts recovered by the Bombay Port Trust Authorities, which could 
never be recovered as demurrage under the provisions of the Bombay Port 
Trust Act. As stated already, demurrage can be recovered only where the 
importer failed to clear the goods in time, though there was no legal or phy- 
sical impediment to clear the goods. In the present case, in view of the legal 
impediments created by the Customs Department, it was impossible to elear 
the goods and hence the plaintiffs were not liable to pay demurrage. The learn- 
ed Judge of the City Civil Court was, therefore, quite right in decreeing the 
plaintiffs’ suit. 

In the result, we confirm the decree passed by the learned Judge of the 
City Civil Court and dismiss the appeal with costs. 


Appeal dismissed. 


ORIGINAL CIVIL. 


Before the Hon’ble Mr. R. M. Kantawala, Chief Justice, and Mr. Justice Tulzapurkar. 
MESSRS. NAGARDAS CHHOTALAL SHAH 


v, 
MESSRS. SARDOOLSINGH KANMAL & CO.* 


Limitation Act (XXXVI of 1963), Secs. 30(b), 2(j), art. 136—Indian Limitation Act 
(IX of 1908), art. 183—Limitation period provided by art. 136 of Act of 1963 whe- 


ther shorter than that provided by art. 183 of Act of 1908—-Whether s. 30(b) applies 
in such case. 


2 (1968) 66 Bom. L.R. 315, S.C. No. 186 of 1970. 
* Decided, January 27,1976. O.C.J. Appeal 
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The provisions of s. 30(b) of the Limitation Act, 1963 are, inter alia, attracted 
when the period of limitation prescribed for an application under that Act is shorter 
than the period of limitation prescribed therefor in the Indian Limitation Act, 1908. 

Under the proviso in Col. 3 of art. 183 in the Schedule to the Indian Limitation 
Act, 1908, in case of part payment of money or interest or acknowledgment of the 
right thereto the twelve years’ period has to be computed from the date of such pay- 
ment or the date of such acknowledgment. That proviso, however, is omitted in 
the corresponding art. 136 of the Limitation Act, 1963, with the result that the 
period of limitation under art. 136 for execution is shorter than that under the 
proviso in Col. 3 of art. 183 af the Act of 1908. In such a case the provisions of 
s. 30(b) of the Limitation Act, 1963 are attracted, and an application for execution 
should be made either within 90 days of the coming into force of the 1963 Act or 
within the period prescribed for such application by the 1908 Act, whichever period 
expires earlier. 

Regard being had to the definition of “period of limitation” in s. 2(4) of the Limi- 
tation Act, 1963, the provisions of Cols. 2 and 3 of the Schedule have to be read 
together for the purpose of deciding whether the period of limitation prescribed 
under the 1963 Act is shorter than that prescribed under the 1908 Act. 

Ramchandra Vinayak v. Paygonda,! overruled. 


Subodh Chandra v. Kanai Lal? Proposition No. 4, dissented from. 


D. R. Dhanuka, for the appellants. 
Respondents absent. 


KANTAWALA C. J. This appeal raises a question of limitation arising under 
the Limitation Act, 1963 (hereinafter referred to as “the 1963 Act’). The 
firm of Messrs. Sardoolsing Kanmal and Company obtained a consent decree 
against respondents Nos, 2 to 5 on September 1, 1931 in suit No. 1397 of 1929 
filed on the Original Side of the High Court. Under this consent decree the 
judgment debtors (respondents Nos. 2 to 5) were liable to pay a sum of 
Rs. 20,000 and the. said amount was payable in five yearly instalments of 
Rs. 4,000 each. The first of such instalments was to be paid on the first day 
of March 1934 and each subsequent instalment was to be paid thereafter on the 
first day of March of each subsequent year. In default of payment there was 
an acceleration clause and it was provided that in the event of the judgment 
debtors failing to pay any one of the said instalments within a period of three 
months from the due date for payment thereof as aforesaid the whole or the 
balance of the said decretal amount of Rs. 20,000 shall become due and pay- 
able at once together with interest as therein provided. There was a charge 
created under the decree, but it is unnecessary to refer to the provisions there- 
of. On November 14, 1935 one Chhotalal, a partner of the decree-holder firm, 
filed a Darkhast being Darkhast No. 1296 of 1935 in the Court of the First 
Class Sub-Judge at Ahmednagar, after the decree was transferred to that 
Court, for execution. That Darkhast was ordered to be struck off by an order 
dated July 29, 1939 inter ala on the ground that the judgment debtors were 
agriculturists within the meaning of the Dekkhan Agriculturists’ Relief Act and 
no amount was realised. In the meanwhile Chhotalal died and the appellants 
(original applicants) who are the heirs and legal representatives of said 
Chhotalal made an application on October 17, 1950 for leave to execute the 
said consent decree. Such leave to execute the decree was granted by this 
Court by its order dated October 19, 1950. On April 19, 1951 the appellants 
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filed a Darkhast being Darkhast No. 52 of 1951 for execution of the decree 
in the Court of the Civil Judge, Senior Division, Ahmednagar. In the said 
Darkhast proceedings some of the properties attached were sold by Court 
auction and such auction sale was held on August 21, 1957 for a sum of 
Rs. 5,700. The sale was confirmed on December 21, 1957 and on that date the 
learned Civil Judge, Senior Division, Ahmednagar passed an order to the 
following effect: 

“Note of Vasul of Rs. 5,700/-. Darkhast partly satisfied. Disposed of. Costs on 
J.D.” 


On November 29, 1969 the appellants filed the present Darkhast application for 
execution of the consent decree. A notice under O. XXI, r. 22 was taken out 
by the appellants on April 24, 1970 and that notice was discharged by Vima- 
dalal J. by his order dated September 1, 1970 holding that the execution of 
the decree was barred by limitation. It is against this order passed by the 
learned Judge that the appellants have come in appeal to this Court. 

Mr. Dhanuka on behalf of the appellants gontended that the learned Judge 
was in error in holding that an application for execution of the decree was 
barred by limitation on November 29, 1969 when the Darkhast application was 
filed in the present proceedings. He submitted that as when the Limitation 
Act, 1908 (hereinafter referred to as ‘‘the 1908 Act’’) was in force, in exe- 
cution proceedings there was a Vasul of Rs. 5,700 as a result of auction sale 
of the property, which was confirmed on December 21, 1957, the judgment 
debtors had a right to make an application for execution within twelve years 
from such payment having regard to the provisions of art. 183 of the 1908 Act. 
He submitted that such right to make an application within a period of twelve 
years from December 21, 1957 has not been affected by any of the provisions 
of the 1963 Act including s. 30(b) thereof. His submission is that the pro- 
visions of s., 30(0) are not applicable in the present case and having regard 
to the facts of the present case under the 1963 Act an application for exe- 
cution of the decree has to be filed within the period prescribed by the 1963 
Act caleulating nevertheless the starting point of limitation from the date 
when a fresh period of limitation started under column 3 of the provisions 
of art. 188 of the 1908 Act. Reliance was placed by him upon a decision of 
the Division Bench of the Caleutta High Court in the case of Subodh Chandra 
y. Kana Lal,’ and a decision of a single Judge of this Court in Ramchandra 
Vinayak v. Paygonda* wherein a single Judge of this Court followed the 
said Division Bench decision of the Caleutta High Court. 

The question whether the present Darkhast application is barred by limita- 
tion will depend upon the question whether the provisions of s. 30(b) of the 
"1963 Act are attracted having regard to the facts of the present case. That 
section provides as under: 

“30. Notwithstanding anything contained in this Act,— 

(a) ... 
(b) any appeal or application for which the period of limitation is shorter than 
the period of limitation prescribed by the Indian Limitation Act, 1908, may be pre- 
ferred or made within a period of ninety days next after the commencement of this 
Act or within the period prescribed for such appeal or application by the Indian Limi- 
tation Act, 1908, whichever period expires earlier.” 


If regard be had to the provisions of s. 30(b) then they will be attracted 
inter alia when the period of limitation prescribed for an application under 
the 1963 Act is shorter than the period of limitation prescribed therefor by 
the 1908 Act. In such an eventuality the application has to be made within 
a period of ninety days from the date of the commencement of the 1963 Act or 
within the period prescribed for such application by the 1908 Act whichever 
period expires earlier. 


1 [1068] AIR. Cal. 280. 2 (1972) 74 Bom. L.R. 648. 
B.L.A.—S81, 
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Article 183 of the 1908 Act prescribes the relevant period in respect of 
such an application and its provisions are as under: 


Description of application Period of Time from which period begins to 
‘ limitation run 

183. To enforce a judg- Twelve years. When a present right to enforce 
ment, decree or order of any the judgment, decree or order ac- 
Court established by Royal crues to some person capable of re- 
Charter in the exercise of its leasing the right: 
ordinary original civil juris- Provided that when the judgment, 
diction, or an order of the decree or order has been revived, 
Supreme Court. or some part of the principal money 


secured thereby, or some interest 
on such money has been paid, or 
some acknowledgment of the right 
thereto has been given in writing 
signed by the person liable to pay 
such principal or interest, or his 
f agent, to the person entitled there- 
to or his agent, the twelve years 
shall be computed from the date of 
such revivor, payment or acknow- 
ledgment, or the latest of such re- 
vivors, payments or acknowledg- 
ments, as the case may be.” 





The corresponding article under the 1963 Act is art. 136 and its provi- 
sions are as under: 





Description of application Period of Time from which period begins to 
: l limitation run 
136. For the execution of Twelve years. When the decree or order be- 
any decree (other than a de- comes enforceable or where the 
cree granting a mandatory decree or any subsequent order 
injunction) or order of any directs any payment of money or 
civil court. the delivery of any property to be 


made at a certain date or at re- 
curring periods, when default in 
making the payment or delivery in 
respect of which execution is 
sought, takes place: 


Provided that an application for 
the enforcement or execution of a 
decree granting a perpetual injunc- 
tion shall not be subject to any 
period of limitation.” 


aa a a 

On a mere perusal of the provisions of art. 183 of the 1908 Act and art. 136 
of the 1963 Act even though the period of limitation for execution of a decree 
is twelve years, there is a material alteration as regards the time from which the 
period begins to run. Under art. 183 of the 1908 Act in case of part pay- 
ment of money or interest or acknowledgment of the right thereto the twelve 
years period has to be computed from the date of such payment or the date 
of such acknowledgment. These provisions are entirely absent under art. 136 
of the 1963 Act. Under the 1963 Act having regard to the provisions of 
art. 136, even if there is a part payment of the principal amount or some in- 
terest or acknowledgment of the right thereto, there is no proviso correspond- 


1975.] NAGARDAS CHHOTALAL V, SARDOOLSINGH (0.C.J.)—Kantawala C. J. 488 


ing to the one under art. 183 of the 1908 Act. Having regard to the provi- 
sions of art. 136 of the 1963 Act there is no extension of computation of the 
period of twelve years from the date of payment or acknowledgment as provid- 
ed in the proviso to art. 183 of the 1908 Act. 


The question then to be considered is, is the period of limitation prescribed - 
under the 1963 Act shorter than the period of limitation prescribed under 
the 1908 Act for an application for execution? If that is so, then naturally 
the provisions of s. 30(0) will be attracted and in that event an application 
for such execution has to be made either within ninety days of the coming into 
force of the 1968 Act or within the period prescribed for such application by 
the 1908 Act, whichever period expires earlier. It was urged by Mr. Dhanuka 
that the period of limitation for such an application prescribed under the 
1963 Act is not shorter than the period of limitation preseribed by the 1908 
Act, because both under the provisions of art. 183 of the 1908 Act and of 
art. 186 of the 1963 Act the period of hmitation prescribed is twelve years. His 
argument, theretore, is that even though there is an alteration in the time 
from which the period begins to run under these two articles, as the period 
of limitation under the second column of the Schedule to the Limitation Act 
is the same, it cannot be said to be a shorter period of limitation. The ques- 
tion whether the period of limitation prescribed for an application under the 
1968 Act is shorter than the period preseribed by the 1908 Act has to be de- 
termined upon an analysis of the entire provisions of the Act and not upon 
a mere look at the period specified in the second column of the Schedule 
thereto. The expressions ‘‘period of limitation” and “prescribed period’’ are 
defined in s. 2(j) of the 1963 Act. Under this definition, unless the context 
otherwise requires, ‘‘period of limitation’’ means the period of limitation pre- 
scribed for any suit, appeal or application by the Schedule, end ‘‘ prescribed 
period’’ means the period of limitation computed in accordance with the pro- 
visions of this Act ie. 1963 Act. It should not be overlooked that even 
though in this definition separate meanings are given for the expression 
‘period of limitation’ and the expression ‘‘prescribed period’’, both of them 
are entirely inter-connected, because the meaning of the expression ‘‘prescrib- 
ed period’’ is implicit also in the meaning of the expression ‘‘period of limi- 
tation’’, because the expression “period of limitation” defined in s. 2(3) of 
the 1968 Act means the period of imitation prescribed for any application by 
the Schedule. The expression ‘‘period of limitation’’ therefore brings with- 
in its connotation also the meaning of the expression ‘‘preseribed period” 
which is in the latter part of the definition under s. 2(j). Thus to deter. 
mine the question whether the period of limitation for an application ig 
shorter under the 1963 Act than that under the 1908 Act, regard is not only 
to be had to the time specified in the second column of the Schedule, but re- 
gard is also to be had to the computation of such time having regard to the 
provisions of column 3 of the Schedule. As under art. 136 of the 1963 Act 
there is no provision in column 3 for calculation or computation of the period 
of twelve years from the date of part payment or acknowledgment of a right, the 
overall effect of art. 136 is that the period of limitation for execution of a 
decree is shorter under the 1963 Act compared to such period prescribed under 
art. 183 of the 1908 Act. It should not be overlooked that under s. 3(/) of 
the 1968 Act, subject to the provisions contained in ss, 4 to 24 (inclusive) 
every application made after the prescribed period shall be dismissed, al- 
though limitation has not been set up as a defence. As the expression ‘‘pre- 
scribed period” is implicit in the meaning of the expression “period of Umi- 
tation’’ under s. 2(j7) of the 1963 Act, the provisions of columns 2 and 3 of 
the Schedule have to be read together for the purpose of deciding whether the 
period of limitation prescribed under the 1963 Act is shorter than that pre- 
scribed under the 1908 Act. From that point of view there can be no doubt 
that as the proviso contained in column 3 of art. 183 of the 1908 Act is omitted 
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in art. 136 of the 1963 Act the period of limitation for making an application 
for execution undér the 1963 Act is shorter and therefore the provisions of 
s. 30(b5) will apply in the present case. It is not disputed that if the provi- 
sions of s. 80(b) apply to the present ease then naturally the Darkhast appli- 
cation made by the appellants is barred by limitation as it was made after the 
expiry of the period of ninety days from the date of commencement of the 1963 
Act ie. January 1, 1964. In our opinion, if the provisions of s. 30(b) are 
read in the light of the definition of the expressions ‘‘period of limitation”? 
and ‘‘preseribed period’’ given in s. 2(4) as stated above, then the learned 
Judge was right in taking the view that the present application for execution 
ig barred by limitation under art. 136 of the 1963 Act. Reliance was, how- 
ever, placed by Mr. Dhanuka upon a decision of the Division Bench of the 
Calcutta High Court in Subodh Chandra’s case, and a decision of a single Judge 
of this Court in Ramchandra Vinayak’s case, where the learned single Judge of 
this Court has approved and followed the said Division Bench decision of the 
Calcutta High Court. In the Calcutta case the facts were as under: On 
April 11, 1951 an adjustment of a consent decree to pay the decretal debt in 
instalments was recorded by the High Court on Original Side. According to 
the default clause contained in it, the decree-holder became entitled to exe- 
cute the deeree for whole decretal amount due after adjustment on and from 
May 5, 1951. He, however, did not take steps for execution. On April 10, 
1962 the judgment-debtor wrote to the decree-holder a letter acknowledging the 
debt and also paid certain sums leaving behind some balance. On June 19, 
1964, that is, after the new Limitation Act of 1963 came into operation, the 
decree-holder put his decree into execution. On the question whether the exe- 
cution was barred by limitation or it was saved by the acknowledgment and 
part payment made under ss. 18 and 19 of the 1908 Act, the Division Bench 
of the Calcutta High Court held that even though the 1963 Act was retrospec- 
tive in-operation it was not so far retrospective as to be confiscatory in nature 
even in respect of the existing rights of the parties. The decree which was 
alive by reason of the extension of period effected by acknowledgment and part- 
payment under ss. 19 and 20 of the 1908 Act did not lose the extended life 
because of the fact that no such extension was available under the 1963 Act. 
The following four propositions were laid down by the Division Bench con- 
cerning the retrospectiveness of the 1963 Act: 

_ L That nothing contained in the 1963 Act shall enable any suit, appeal or appl- 
cation to be instituted, preferred or made, for which the period of limitation prescribed 
by the 1908 Act expired before the commencement of the 1963 Act. In other words, if 
a suit etc. had become time-barred under the 1908 Act, then, even though the 1968 Act 
prescribed a longer period of limitation for such suits etc. that will not have the effect 
of reviving such suits ete. This is evident from s. 31 of the 1963 Act. 

I. If, however, a suit etc. was not time-barred on the date when the 1963 Act 
came into operation, but for which the 1968 Act prescribed a shorter period of limita- 
tion, then such a suit or such an appeal or application may respectively be filed within 
five years or ninety days next after the commencement of the 1963 Act or within the 
period prescribed for such a suit ete. by the 1908 Act, whichever period expires earlier. 
This is evident from s. 30 of the 1968 Act. 

IO. If, however, a suit etc. was not time-barred on the date when the 1968 Act 
came into operation but for which the 1963 Act did not prescribe a shorter period of 
limitation, then the period of limitation prescribed by the 1963 Act will govern the filing 
of such suit etc. This according to the Division Bench was the effect of the decision in 
the Calcutta case of Ram Prosad v. Bejoy Kumar. 

IV. If, however, a suit etc. would be time-barred on the date when the 1963 Act 
came into operation, if the fresh start of the period- of limitation under ss. 19 and 20 
of the 1908 Act be ignored then in cases where the 1963 Act does not prescribe a shorter 
period of limitation the 1963 Act does not interfere with fresh start of limitation, under 


8 [1966] A.LR. Cal. 488. 
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as. 19 and 20 of the 1908 Act. Such suits, appeals or applications may be filed within 
the period preseribed by the 1963 Act, calculating, nevertheless, the starting of limitation 
from the date when a fresh period of limitation started under s. 19 or 20 of the 1908 
Act, 


The Division Bench applied the fourth proposition above-mentioned and 
held that it was not necessary to file an application for execution within ninety 
days after January 1, 1964 as required under s. 30(b), because, art. 136 does 
not prescribe a period shorter than in art. 183 of the 1908 Act and therefore 
s. 830(b) had no application. 


With respect, we are unable to agree with the reasoning and the ratio of the 
decision of the Division Bench of the Caleutta High Court in so far as it re- 


lated to proposition No. 4 above enumerated. In no part of the judgment of 


the Division Bench is there any reference to the definition of the expressions 
‘‘period of limitation’’ and “prescribed period” given in s. 2(7) of the 1963 
Act. Probably neither party appears to have relied upon the definition of 
these two expressions in s. 2(j) of the 1963 Act. As we have pointed out 
above, the meaning of the expression ‘‘period of limitation’’ and that of the 
expression ‘‘prescribed period’’ are inter-related and if that is borne in mind, 
then it is quite evident that under art. 136 of the 1963 Act the period of limi- 
tation prescribed for an application for execution of a decree is shorter than 
the one prescribed under art. 183 of the 1908 Act. The view taken by the 
Division Bench of the Caleutta High Court is a little incongruous inasmuch as 
according to the fourth proposition above-mentioned the provisions of the 1908 
Act and of the 1963 Act are applicable simultaneously to a given situation. If 
the provisions of s. 30(b) are read with the definition of the expressions 
‘period of limitation” and ‘‘preseribed period’’ given in s. 2(j) as noted 
above, then it is quite apparent that under art. 186 of the 1963 Act the period 
of limitation for an application for execution of a decree is shorter than the 
one prescribed therefor under art. 183 of the 1908 Act. In such an event, 
having regard to the facts of the present case, the application for execution of 
the decree ought to have been made within ninety days from January 1, 1964 
when the 1963 Act came into foree. With respect to the learned Judges of 
the Division Bench, the fourth proposition laid down in the said decision is 
not in consonance with the correct construction of the various provisions of the 
1963 Act. 


So far as the decision of a single Judge of this Court is concerned, 
in Ramchandra Vinayak’s case Bhole J. merely relied upon the deci- 
sion of the Division Bench of the Calcutta High Court in Subodh Chandra’s 
case. There is no independent reasoning in the decision of the single Judge of 
this Court. As the decision of this Court is merely based upon the fourth pro- 
position laid down by the Division Bench in Subodh Chandra’s case, with 
respect, the ratio thereof is not correct and upon a proper interpretation of 
the provisions of the 1963 Act the learned Judge ought to have held that the 
fourth proposition laid down by the Calcutta High Court in Subodh Chandra’s 
case was not in consonance with the correct construction of the provisions of 
the 1968 Act. 

In our opinion, the Jearned Judge was right in taking the view that the 
application for execution was barred by limitation. In the result, the appeal 
fails and is dismissed. As nobody appears for the respondents there will be 
no order as to costs. Liberty to the appellants’ advocate to withdraw the sum 
of Rs. 500 deposited as security for costs. 

Appeal dismssed. 


~ 
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APPELLATE CIVIL. 


Before Mr. Justice Vaidya, 


MRS. S. G. P. ATHAIDE v. THE CHARITY COMMISSIONER.® 
Bombay Public Trusts Act (Bom. XXIX of 1950), Secs. 55(1), 56—Bombay Rents, Hotel 

and Lodging House Rates Control Act (Bom. LVII of 1947)—“Statutory tenancy” 
under Bom, Rent Act, whether can be transferred under s. 56 of Bombay Public 
Trust Act as “property”. 

The word “property” used in ss. 55(1) and 56 of the Bombay Public Trusts Act, 
1950, is wide enough to include statutory tenancy created under the Bombay Rents, 
Hotel and Lodging House Rates Control Act, 1947. 

‘Transferability or assignability cannot be considered to be a sine qua non or 
necessary and indispensable incident of every kind of property. 


S.J. Jadhav, for the appellant. 

S. C. Pratap, Assistant Government Pleader, for respondent No. 1. 

Respondent No. 2 served. 

N. B. Shetye, with V. A. Gangal, instructed by Gagrat & Co., for respon- 
dent No. 3. / 

VAIDYA J. The only point which arises in the above first appeal filed by the 
General Secretary, Goan Socio Cultural Association, is whether, while granting 
an application of the Charity Commissioner under s. 55 of the Bombay Publio 
Trusts Act, 1950 and transferring all other properties of the Institution Indo- 
Portuguese cy pres, the learned Judge in the City Civil Court, Bombay, who 
passed the judgment and order dated October 7, 1966, was right in refusing 
to transfer the statutory tenancy of the Institution to the appellant-Association. 

The application was made by the Charity Commissioner under s. 55(1) of 
Ha Bombay Publie Trusts Act, 1950, which, so far as it is relevant, runs as 
ollows: 


“55. (1) If upon an application made to him or otherwise the Charity Commis- 
sioner is of opinion that— 

(a) the original object for which the public trust was created has failed, 

(b) the income or any surplus balance of any public trust has not been utilized 
or is not likely to be utilized, 

(c) fic din cave, cb a: pablie: eit ean Wie acteusk doe wae oer ieee it ig 
not in public interest expedient, practicable, desirable, necessary or proper to carry out 
wholly or partially the original intention of the author of the public trust or the object 
for which the public trust was created and that the property or the income of the 
public trust or any portion thereof should be applied to any other charitable or reli- 
gious object, or 

(d) in any of the cases mentioned in sections 10 to 13 or in regard to the appro- 
priation of the dharmada sums held in trust under section 54 the directions of the 
court are necessary, 
the Charity Commissioner shall require the trustees to apply within the prescribed 
time for directions to the Court within the local limits of whose jurisdiction the whole 
or part of the subject-matter of the trust is situate and the trustees shall comply with 
such requisition”. 


Section 56, which defines the Court’s power to hear such applications, eter 
alia, states: 

“..1f the Court is of opinion that the carrying out of such intention or object is 
not wholly or partially expedient, practicable, desirable, necessary or proper in public 
interest the court may direct the property or income of the public trust or any portion 
thereof to be applied cy pres to any other charitable or religious object...” 


*Decided, April 29, 1974. First Appeal S.K. Desai, Judge, City Civil Court, in Charity 
No. 1857 of 1966, against the decision of Application No. 20 of 1964, 
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On a plain reading of these sections it is crystal clear that the word used is 
‘property’ in the sections. The word is wide enough to include statutory 
tenancy as a statutory tenancy is a benefit or interest in property, a status of 
irremovability, guaranteed or protected in certain circumstances by the Bombay 
Rent Act. Such tenancy may be the creation of the statute but it is property 
in its widest sense unless the statute itself declares that it is not property 
for purposes of all other or any other laws. 

However, respondents Nos. 3 to 5, who were the landlords of the Institution 
Indo Portuguese and who were originally not parties to the application filed by 
the Charity Commissioner, but who were compelled to be joined by the judg- 
ment and order passed by Chandrachud J., as he then was, on June 24, 1965 
in Civil Revision Application No. 314 of 1965, contended before the learned 
Judge in the City Civil Court that the statutory tenancy was not assignable 
or transferable as it was merely a statutory tenancy arising after the termina- 
tion of the contractual tenancy and it cannot be considered to be a transferable 
or saleable ‘asset’ of the Institution. 

This wholly misconceived argument, made on behalf of the said respondents, 
was unfortunately accepted by the learned Judge, as it seems that his attention 
was not invited to the provisions of ss. 55 and 56 of the Bombay Public Trusts 
Act in which the word ‘assets’ is nowhere to be found. The words used in 
the section are ‘property or the income of the public trust or any portion 
thereof’. ‘Property’ is a word of wide import embracing a number of legal 
rights and interests. 

In Jowitt’s Dictionary of English Law it is said that the word ‘property’ 
comes from 

“Norman-French ‘proprete’, Latin ‘proprietas’, ‘proprius’, one’s own, the highest 
right a man can have to anything, being that right which one has to lands or tene- 
ments, goods or chattels which does not depend on another’s courtesy. In its largest 
sense ‘property’ signifies things and rights considered as having a money value, espe- 
cially with reference to transfer or succession, and to their capacity of being injured. 
Property includes not only ownership, estates, and interests in corporeal things, but 
also rights such as trade marks, copyrights, patents, and rights ‘in personam’ capable of 
transfer or transmission, such as debts. ‘Property’ also signifies a beneficial right in 
or to a thing.” 


Whichever meaning is applied, there can be no doubt that transferability or 
assignability cannot be considered to be a sine aua non or necessary and indis- 
pensable incident of every kind of property. There can be no doubt that the 
Institntion had a legal protection as a statutorv tenant. It was something in 
law which the Institution had as its own. It did not depend on the courtesy of 
the landlords. It sprang from a statute of the Legislature. It signified rights 
considered as having a money value. Although it may or may not have been 
accomnanied with the burden of non-transferability, it was a beneficial right 
in or to the premises inasmuch as it conferred on the Institution a status of 
irremovahilitv, protected under the provisions of the Bombay Rent Act. 

The Concise Oxford Dictionary gives the ordinary dictionary meaning of 
‘property’ as ‘‘Ownine, being owned, thing owned. possession”. Apart from 
these dictionary meanings. it is necessary to notice that the Bombay Rent Act 
was passed to confer a legal protection on the tenant and to create a form of 
legal bond or vinculum juris between a tenant and a landlord though the land- 
lord may be unwilling to have the relation and the landlord and the tenant may 
both disagree with regard to the terms of what is described as statutorv tenanev. 

The question of the assienabilitv of tenancy imported into the consideratoin 
of the auestion raised in the present application hy the learned Judge in the 
Citv Civil Court was, therefore, wholly uniustified. It is surprisine that the 
words of the sx. 55 and 56 are nowhere referred to in the entire indyment of 
the learned Judge which disensses some decisions of the Snnreme Court which, 
with respect, were on points entirely irrelevant to the issue before him. As 
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already stated above he thought that there was somewhere in s. 55 or 56 the 
word ‘assets’ when that word is not to be found in the sections at all and the 
word found is ‘property’, which has a wide jurisprudential import in law and 
must be held to include statutory tenancy. ‘Assets’ are properties capable of 
satisfying debts and as such a narrow species of the concept of property which 
is the genus. It is only in the last sentence of the judgment that suddenly the 
learned Judge thought it necessary to refer to the word ‘property’ other than 
tenancy rights as if the consideration of that word was necessary only for 
incorporation while passing an order and not for deciding the issue. There is 
no dispute that if what I have said above is the correct meaning of the word 
‘property’ used in ss. 55 and 56 of the Bombay Public Trust Act, 1950, the 
appellant-Association is entitled to get even the tenancy rights to be applied 
cy pres'to the charitable or religious objects of the Goan Socio Cultural Asso- 
ciation. No argument was made before me that if the word ‘property’ in- 
cludes statutory tenancy rights, the Court would not have the power to direct 
even the tenancy rights to be applied cy pres under ss. 55 and 56. 

In the result, an order must be made in terms of prayer (a) in the Applica- 
tion filed by the Charity Commissioner. The Court Receiver as receiver of the 
assets of the public trust known as the Institution Indo Portuguese, appointed 
by an order of the City Civil Court, dated April 25, 1957, in Suit No. 604 of 
1957, is ordered and directed to hand over all the properties of the Institution 
(including the aforesaid tenancy rights) to the appellant-General Secretary, 
Goan Socio Cultural Association, for being applied cy pres for the purpose 
of the Goan Socio Cultural Association, on the said Association undertaking 
to defray all the liabilities of the said Institution, which may have been incurred 
by the Court Receiver. 

It seems that all properties excepting the statutory tenancy have been de- 
. livered by the Court Receiver to the General Secretary of the Goan Socio 
Cultural Association and the Secretary was appointed agent of the Court Re- 
ceiver. The Secretary shall continue not as the agent of the Court Receiver 
hereafter but as the Secretary of the Association as per directions given herein- 
above under ss. 55 and 56 of the Bombay Public Trusts Act. Court Receiver 
discharged subject to his filling accounts and such further directions which may 
be necessary with regard to the accounts and which the City Civil Court may 
give. 

The costa of the Government Pleader shall come out of the funds of the 
appellant-Association. In the circumstances of the case, there shall be no order 
as to costs so far as appellant’s costs are concerned. Appeal is allowed. 


Appeal allowed. 


ORIGINAL CIVIL. 


Before Mr. Justice Tulzapurkar and Mr. Justice Shah. 


“MOTI NATWARLAL v. RAGHAVAYYA NAGINDAS & CO.* 

Rules of the High Court of Bombay (Original Side), 1957, Rules 569, 57301) (a), proviso 
—Legal Practitioners (Fees) Act (XXI of 1926), Secs. 4, 3, 2(a)—Legal Practitioners 
Act (XVIII of 1879), s. 3—Rules framed by High Court under s. 224(1)(d) of Gov- 
ernment of India Act, 1935 re: fees of Attorney (in City Civil Court), Rule 9— 
Advocates Act (XXV of 1961), Sec. 50-—Attorney of High Court, whether can get his 
bills, for work done outside High Court, taxed by Taxing Master—Whether such bills 
to be taxed on scale applicable on Original Side—Bills, whether to be taxed accord- 
ing to Rules of City Civil Court—Rule of harmonious construction—Limitation Act 
(XXXVI of 1963), art. ALima Act (IX of 1908), art. 84—Limitation period 


“Dectded, October 7/8, 1974. OCS. Appeal No. 92 of 1972. 
No. 78 of 1974: Miscellaneous Application 


` 
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whether governed by art. 113 of Act XXXVI of 1963 or art. 84 of Act IX of 1908, or 
by Rules of Original Side of High Court. i 


The Taxing Master of the High Court of Bombay has, under Rule 569 of the Rules 
of the High Court of Bombay (Original Side), 1957, jurisdiction to tax the bill of 
costs of an attorney in respect of work done by him in the Bombay City Civil Court, 

Nowro}i v. Kanga & Sayani! and Chitnis & Kanga v. Wamanrao Mantri,4 referred to. 

The provisions of s. 4 of the Legal Practitioners (Fees) Act, 1926 are not exhaus- 
tive but merely enabling. The section does not affect or take away the right of an 
attorney of the High Court of Bombay, in the absence of any private agreement, to 
have his bills for remuneration taxed by the Taxing Master on the Original Side 
scale in respect of work done by him for his clients in Courts other than the Origi- 
nal Side of the High Court. 

Chitnis & Kanga v. Wamanrao Mantri, Pereira Fazalbhoy v. Rajputana Etc. Ltd.,4 
Keshav Govind Joshi v. Jamsetji Curseti,5 Sib Kishore Ghosh v. Manik Chandra 
Nath,6 Mt. Babui Radhika Debi v. Ramasray Prasad,? The State v. Nrusingha Naik’ 
and Neelikandi v. Kunhayissa,? referred to. 

Sandersons & Morgans v. Mohanlal,!© explained. 

As there appears to be an apparent conflict between s. 4 of the Legal Practi- 
tioners (Hees) Act, 1926 and the Rules of the High Court of Bombay (Original Side) 
Rules, 1957 pertaining to the topic of fees which the officers of the Court includ- 
ing attorneys have been empowered to charge, the rule of harmonious construction 
becomes applicable. If it is so applied, to the extent to which the High Court Rules 
empower a particular type of legal practitioner, namely an attorney of the High 
Court, to charge his client, in the absence of any agreement, fees in accordance with 
the Original Side scale as prescribed by these Rules in respect of work done by him 
either in non-contentious matters or in any Court other than the Original Side of the 
High Court, the later part of s. 4 of the Legal Practitioners (Fees) Act, 1926 will 
not apply and the attorney’s right shall be governed by the High Court (Original 
Side) Rules. In other words, in case of legal practitioners other than attorneys s. 4 
will apply, while the case of attorneys will continue to be governed by the High 
Court (Original Side) Rules, 1957. 

Mannan Lal v. Chhotka Bibi!! and Maxwell, Interpretation of Statutes, 12th edn., 
p. 187, referred to. 

Article 113 of the Limitation Act, 1963 or art. 84 of the Limitation Act, 1908 will 
apply to a suit instituted by the attorney against his client for recovery of fees or 
charges under his bill. But where no such suit is instituted, it is the Rules of the 
High Court on the Original Side, which provide for special machinery which the 
attorneys can avail themselves of for recovery of their bills and further provide for 
special limitation in that behalf, that must apply. 

For the purpose of finding out whether a particular lodgment of a bill is’ within 
the period of limitation prescribed by the High Court Rules or not, the provision of 
limitation which is in force at the time when the bill has been lodged will have to 
be taken into account. 


Tre facts appear in the judgment. 


S. Narayanatah, for the appellants. 
A. N. Mods, with 8. V. Bhatt, for the respondents. 
M. O. Chinoy, with 8. N. Parskh, for intervener—Incorporated Law Society. 


TULZAPURKAR J. This is an appeal against the order passed by Vimadalal J. 
on March 7, 1974 whereby the learned Judge dismissed the appellants’ Cham- 


ber 
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Summons taken out for setting aside the order passed by the Taxing 
(1926) 28 Bom. L.R. 884. g7 11981 A.LR. Pat. 187. 


(1940) 48 Bom. L.R. 76, 8 955] ALR. Orissa 102, S.B. 
1840) 48 Bom. L.R. 76. 9 [19867 A.L.R. Mad. 158. 

ioaz) 65 Bom. L.R. 87. 10 1958] A.LR. Cal. 319. 

(1888) LL.R. 12 Bom. 557. 11 [1971] A.LR. S.C. 1874. 


(1915) 29 I.C. 453. 
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Master of this Court on February 12, 1973 which had been confirmed on 
April 21, 1973 and for an order that the remuneration of solicitors should be 
taxed not on the Original Side seale but according to the rules of the City 
Civil Court under s. 4 of the Legal Practitioners (Fees) Act, 1926. The prim- 
cipal question raised in this appeal is whether in respect of work done by & 
solicitor of this Court for his client in the Bombay City Civil Court his re- 
muneration—between attorney and client—should be taxed on the Original 
Side scale or according to the rules of the City Civil Court under s. 4 of the 


Legal Practitioners (Fees) Act, 1926 and the question arises in these cir- 


cumstances: 


In execution of a decree passed in Bellary Suit No. 31 of 1958 certain pro- 
perties belonging to the appellants were attached by the City Civil Court. 
Some of the properties attached belonged to appellant No. 1, some to appel- 
lant No. 2 and some others to appellant No. 3. The three appellants engaged 
the services of the respondents-solicitors frm with a view to get the said 
attachments raised. Three Chamber Summonses were taken out to raise the 
said attachments. Ultimately the attachments were in fact raised. The work 
in relation to these three Chamber Summonses was completed in the year 1960; 
thereafter the respondent-firm submitted three bills, being Bills Nos. 4, 5 and 
6, to its clients. After waiting for a considerable time as no payments were 
fortheoming the respondent-firm obtained an order from the Prothonotary of 
this Court on February 8, 1972 under Rule 569 of the Rules of this Court 
on the Original Side directing the Taxing Master to tax the said three bills of 
the respondent-firm for the work done in the Bombay City Civil Court. 
Against that order of the Prothonotary the appellants appealed by way of 
Chamber Summons to the then Chamber Judge Mr. Justice Nain, who passed 
an order dated October 26, 1972 dismissing the said Chamber Summons. The 
learned Judge, however, stated in his order that the Taxing Master would deal 
with the contention that the attorneys were not entitled to the scale of fees 
on the Original Side between attorney and client. No further proceedings 
were taken challenging the said order of Mr. Justice Nain. The Taxing 
Master rejected the contention of the appellants that the said bills should not 
be taxed on the scale of fees applicable to the Original Side of this Court and 
after concluding the taxation proceedings directed the issuance of allocatur in 
respect of the said three bills. Before any action was taken by the respondent- 
firm to obtain payment order in respect of the said allocatur the appellants took 
out a Chamber Summons on May 7, 1973 challenging the order passed by the 
Taxing Master whereby he had rejected the contention of the appellants that 
the bills could not be taxed on the scale of fees applicable to the Original Side 
and it was further prayed that the remuneration of the respondent-firm should 
be taxed according to the rules of the City Civil Court under s. 4 of the Legeal 
Practitioners (Fees) Act, 1926 and also for other ancillary reliefs. Three 
questions were raised on behalf of the appellants before Mr. Justice Vimadalal, 
namely (a) whether an attorney of this Court can get his bills for work done 
outside the High Court taxed by the Taxing Master of this Court, (b) if the 
answer to the said question was in the affirmative, on what scale of fees should 
those bills be taxed and (e) since the work giving rise to those Bills Nos. 4, 5 
and 6 was completed as far back as 1960, whether recovery thereof was barred 
by limitation under art. 113 of the Limitation Act, 1963. On the first ques- 
tion the learned Judge has taken the view that the question of jurisdiction of 
the Taxinge Master to tax the said Bills Nos. 4, 5 and 6 had been concluded by 
reason of the order passed by the learned Chamber Judge on October 26, 1972, 
the said order not having been challenged in any further proceedings by the 
annellants. He also took the view that the question was also concluded by a 
decision of the Division Bench of this Court in the case of Nowroj v. Kanga & 
Sayant.| As regards the second question he held that the Taxing Master had 
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rightly taxed the three bills according to the table of fees applicable to the 
Oringinal Side of this Court, that the point raised had been concluded by the 
decision of Mr. Justice Mody in the case of Pereira Fazalbhoy v. Rajputana 
Etc. Lid? and that there was nothing in s. 4 of the Legal Practitioners (Fees) 
Act, 1926 by reference to which the said decision of Mr. Justice Mody could 
be distinguished. On the question of limitation he held neither art. 113 of 
- the Limitation Act, 1963 nor even art. 84 of the old Limitation Act, 1908 was 
applicable to the facts of the case for those articles were applicable to a suit 
. and that the rules of this Court on its Original Side provide a special pro- 
cedure which attorneys can avail themselves for the recovery of their bills and 
provide its own law of limitation in regard to the same and that the matter in 
question was governed by Rule 573(«#) (a) of those Rules as they existed at the 
material time and under the proviso thereto the bills of costs in respect of 
matters which were completed in 1960 could be and had been lodged for taxa- 
tion on or before February 1, 1975. As regards the remaining prayers of the 
Chamber Summons the learned Judge observed that no argument was addressed 
to him in regard to the same and the contentions on which the said prayers 
were based must therefore be treated as having been given up by the appel- 
lants. In this view of the matter, he dismissed the Chamber Summons with 
costs which he quantified at Rs. 300. It is this order passed by Vimadalal J. : 
that is being challenged by the appellants in the present appeal. 


Mr. Narayanaiah appearing for the appellants raised before us the self-same 
three contentions that were argued by him in the Court below, though he 
vehemently pressed into service the last two of the contentions. We shall deal 
with each one of these contentions. 


So far as the first contention is concerned, the facts are not in dispute. 
Under power conferred on him under Rule 96 (9) of the Original Side Rules of 
this Court the Prothonotary and Senior Master passed an order dated February 
8, 1972 under Rule 569 directing the Taxing Master to tax the three bills of 
the respondent-firm for the work done by them for the appellants in the Bom- 
bay City Civil Court. The Prothonotary’s order was challenged by the appel- 
lants by way of an appeal by means of a Chamber Summons before Mr. Justice 
Nain, but that Chamber Summons was dismissed on October 26, 1972. While 
dismissing the Chamber Summons the learned Judge directed that the Taxing 
Master will deal with the contention of the appellants that the attorneys were 
not entitled to the scale of fees on the Original Side between attorney and 
chent. But the fact remains that the learned Judge took the view that the 
Prothonotary was right in issuing his order directing the Taxing Master to 
tax the three bills in question and admittedly there was no further proceeding 
taken by the appellants to challenge the order passed by Nain J. with the re- 
sulf that the said order became final and conclusive so far as jurisdiction of 
the Taxing Master to tax the said bills was concerned. Moreover, it was not 
disputed by Mr. Naravanaiah that in the case of Nowroji v. Kanga & Sayan a 
view has been taken that a solicitor practising in Bombay and performing pro- 
fessional services for a client regarding business in the mofussil was entitled, 
in the event of his client declining to pav his charges, to have his bill taxed 
by the Taxing Master on the Original Side of the High Court. However, it 
was pointed out by him that that was a decision rendered prior to the coming 
into oneration of the Bombay Pleaders Act, 1920 and what the position would 
he after that Act had come into operation has not been decided in that case. 
That undonbtedlv. is true, but in a later decision rendered by a Division Bench 
of this Court in the case of Chitnis & Kanga v. Wamanrao Mantr? precisely 
the same contention under the Bombay Pleaders Act, 1920 was raised and Chief 
Justice Beaumont in terms took the view that that Act “has no effect on the 
present auestion’’. In that case the solicitors-firm had dene work for their 
clients relating to (1) Suit No. 1447 of 1929 filed on the Original Side of the 
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High Court, (2) a petition for probate in the District Court at Satara, (3) an 
appeal in the High Court on its appellate side and (4) certain miscellaneous 
work done in the mofussil and in respect of such work done the attorneys had -~ 
obtained from the Prothonotary an ex-parte order under Rule 534 of the Rules ` 
of this Court directing the Taxing Master to tax their bills of costs. This 
order was set aside by Somjee J. on a Chamber Summons taken out by the. 
client. The matter was carried in appeal to the Division Bench and the Divi- 
sion Bench took the view that so far as the work done by the attorneys m re- 
gard to the appeal in the High Court on its Appellate Side was concerned an 
order for taxation on the Original Side scale could not be made under Rule 534 
but a Judge had a discretion under that rule to direct the attorneys’ bills to 
be so taxed in any other case. In other words, the order of the Prothonotary 
directing the Taxing Master to tax their bill of costs in respect of the suit on 
the Original Side, probate petition in the District Court at Satara and the mis- 
cellaneous work done in the mofussil was confirmed. The contention based on 
the provisions contained in s. 17 of the Bombay Pleaders Act, 1920 was nega- 
tived by the Bench, which took the view that the provisions of that Act had no 
effect oo on the question at issue. The Court observed as follows > 
(p. 78): 

“ ..That case (Nowrok v. Kanga & Sayani), as is noted in the judgment, related 
to costs incurred before the Pleaders Act of 1920 came into operation, but in my view 
that Act has no effect on the present question. The Act provides in s. 17, which has 
been replaced by s. 3 of the Legal Practitioners’ Fees Act of 1926, that a legal practi- 
tioner (which includes an attorney) may enter into a special agreemeni as to the terms 
of his remuneration. But there is no question of special remuneration here. Section 18, 
which was also relied upon, deals merely with the amount of pleaedr’s fees which can 
be recovered against the opposing party. That again has nothing to do with the pre- 
sent matter. In my opinion we are bound by the decision in Nowro}i v, Kanga and 
Sayani to hold that the Taxing Master is entitled to tax the bill in relation to work 
done in the mofussil.” 


In view of the above position, both on facts as well as in law it seems to us 
¿lear that the learned Judge was right in negativing the first contention that 
was urged on behalf of the appellants and holding that the Taxing Master of 
the High Court had jurisdiction to tax the bills of the respondent-firm in res- 
pect of the work done by that firm in the Bombay City Civil Court. 

The next contention which was strenuously pressed by Mr. Narayanaiah was 
that even on the basis that the Taxing Master had jurisdiction to tax the res- 
pondent-firm’s bills in respect of work done by it in the City Civil Court, the 
Taxing Master ought to have accepted the appellant’s contention that the said 
three bills in question should not be taxed on the scale of fees applicable on 
the Original Side but the remuneration of the firm should be taxed according 
to the rules of the City Civil Court under s. 4 of the Legal Practitioners (Fees) 
Act, 1926. He pointed out that the learned Chamber Judge passed an order 
dated October 26, 1972 by which he directed the Taxing Master to deal with 
that contention and while dealing with that contention the Taxing Master had 
erred in taking the view that the remuneration of the respondent-firm in res- 
pect of the three bills in question could be taxed on the basis of table of fees 
preseribed on the Original Side of the High Court, especially in view of the 
provisions of s. 4 of the Legal Practitioners (Fees) Act, 1926. We shall deal 
with this contention presently. 

At the outset it may be stated that the question as to whether the remunera- 
tion of a solicitor of this Court in respect of work done by him for his client 
in Courts other than this Court should be taxed by the Taxing Master of this 
Court on the Original Side scale or not had come up for consideration and 
could be said to have been concluded by two decisions of this Court, one of a 
Division Bench and the other of a single Judge. In Chitnts & Kanga v. 
Wamanrao Mantri a Division Bench consisting of Beaumont C.J. and Kania J. 
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has taken the view that the Taxing Master of this High Court has power to 
tax the bill of costs of an attorney on the Original Side scale in relation to 
work done by him for his client in the mofussil. We have already referred to 
this decision in the context of the first contention that was urged by Mr. Nara- 
yanaiah before us and we have pointed out that out of four items of work done 
by M/s. Chitnis & Kanga two items pertained to work done by them in the 
‘mofussil. A specific contention raised in this behalf was dealt with by the 
Division Bench as follows (p. 78): 

“Then it is said that the costs of proceedings in the mofussil cannot be taxed by 
the Taxing Master of the High Court, who will tax the bill on the ordinary original 
side scale. With regard to that there is a direct authority in the decision of this Court 
in Nowroji v. Kanga and Sayani, where the Court of Appeal held that an attorney of 
this Court was entitled to have his bill taxed on the original side although it related to 
work done in the mofussil,” 


It is true that the only question which arose for consideration in the case of 
Nowroyt v. Kanga & Kayani was whether the Taxing Master on the Original 
Side of the High Court had jurisdiction and power to tax the bill of a solicitor 
performing professional services of his client regarding business done in the 
mofussil and that question was answered in the affirmative but the question on 
what scale such taxation of remuneration should be done was not raised speci- 
fically. But it appears to us clear that in both these decisions viz. in Nowrojs 
v. Kanga & Kayami as well as in Chitms & Kanga v. Wamanrao Mantri the 
Court seems to have proceeded on the assumption that once the Taxing Master 
of this Court is held to have jurisdiction and power to tax a solicitor’s bill of 
costs for work done by him for his client in the mofussil, such taxation could 
only be on the Original Side scale, for, obviously there is no other scale of fees 
or table of fees by reference to which the Taxing Master of this Court could 
tax such bills of costs. However, the precise question was considered and 
answered by Mr. Justice Mody in the case of Pereira Fazalbhoy v. Rajputana 
Htc. Lid. It may be stated that in this case both the questions, namely whe- 
ther the Taxing Master had jurisdiction or not and on what scale he should 
tax the solicitor’s remuneration, were raised before the learned Judge and both 
the questions have been in terms dealt with by him. On the question of juris- 
diction of the Taxing Master to tax an attorney’s bill of costs in respect of 
work done by him for his client in any Court other than the High Court at 
Bombay, the learned Judge on a proper construction of Rule 569 took the view 
that the Taxing Master had such jurisdiction and in this behalf the learned 
Judge relied upon the latter part of Rule 569. Rule 569 runs as follows: 

What bills of costs are to be taxed by the Taxing Master.—The Taxing Master shall 
tax the bills of costs on every side of the Court (except the Appellate Side) and in 
the Insolvency Court. All other bills of costs of Attorneys shall also be taxed by him 
when he is directed to do so by a Judge’s order. 


In the view of the learned Judge, the first part of Rule 569 pertains to the 
bills of costs of an attorney in respect of work done by him on every side of 
this High Court (except the Appellate Side) and in the Insolvency Court and 
the Taxing Master would have jurisdiction to tax all bills of costs of an attorney 
for work done by him on every side of this Court except the Appellate Side. 
The second part of the above rule, in the view of the learned Judge, clearly 
relates to ‘all other bills of costs of attorneys’ which obviously include bills of 
costs of attorneys of this Court for work done not only in non-contentious 
matters but in contentious matters conducted in any Court other than this 
High Court. The learned Judge, therefore, held that in respect of professional 
work done by M/s. Pereira Fazalbhoy regarding a petition for winding up of 
the respondent-company which was filed in the High Court of Rajasthan the 
said attorneys were entitled to have their bills of costs taxed by the Taxing 
Master on the Original Side. The second contention raised was that even if it 
were held that the attorneys’ bills of costs for work done in respect of wind- 
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ing up petition filed in Rajasthan High Court could be taxed by the Taxing 
Master, the Taxing Master was not entitled to tax it on the basis of the Ori- 
ginal Side scale and in support of this contention various submissions were 
made before him but on a consideration of all the relevant Rules all those sub- 
missions were negatived and the learned Judge took the view that in respect 
of such work that was done by attorneys in Courts other than the High Court 
at Bombay, they were entitled to have their bills of costs taxed by the Taxing 
Master on the basis of scale applicable to the work done on the Original Side. 
Dealing with the contention that Part II of the Rules, which contained a table 
of fees, applied only to the work on the Original Side of the High Court, 
Mr. Justice Mody observed as follows (p. 88): 

“..The profession of attorneys is recognized as such by this High Court only on 
its Original Side. The attorneys, if they are otherwise qualified lawyers, can, of course, 
practise in this High Court otherwise than on its Original Side or even in Courts other 
than this High Court. But the very profession of attorneys owes its existence to its 
recognition by this Court’s jurisdiction on its Original Side. If that profession owes its 
existence to its being recognized on the Original Side of the High Court, this High Court 
would have jurisdiction to make rules to govern and regulate that profession including 
their costs and the scale on which they should be remunerated. In that light, even the 
taxation of costs for the work done by the solicitors as solicitors elsewhere than the 
Original Side of this Court would indirectly relate to the jurisdiction of the High Court 
on its Original Side.” 

After considering various other contentions that were advanced before him the 
learned Judge further went on to observe as follows (p. 90): 

“_..But the second difficulty in the way of this argument of the respondents is that 
normally, when a party engages an attorney of this Court as his attorney, he knows 
that an attorney is entitled under the rules of this Court to have his bill taxed, and 
that that taxation would be on the scale provided for in the rules of this Court. It 
would be only if that litigant, or as a matter of fact either the litigant or the attorney, 
wants to make a provision to the contrary, would there be the necessity of a specific 
agreement of that nature. But normally, if there is no such specific agreement, the 
inference would be that both the client as well as the attorney know and intend that 
the work of the attorney would be remunerated on the basis of his costs as taxed 
in accordance with the provisions of the rules of this High Court on its Original Side.” 


The aforesaid two decisions viz. one reported in Chtitms & Kanga v. Wamanrao 
Mantri and the other reported in Perera Fazalbhoy v. Rajputana Etc. Lid. 
could really be said to conclude the point that has been raised by Mr. Nara- 
yanaiah before us, 

However, Mr. Narayanaiah pointed out that in neither of these decisions has 
any reference been made to the provisions of s. 4 of the Legal Practitioners 
(Fees) Act, 1926 and according to him, it is the provision contained in s. 4 
of the Legal Practitioners (Fees) Act, 1926 that would make all the difference. 
Mr. Narayanaiah elaborated his contention thus. He invited our attention to 
s. 2(a) of the Legal Practitioners (Fees) Act, 1926 which defines the expres- 
sion “‘legal practitioner’’ as meaning ‘a legal practitioner as defined in section 8 
of the Legal Practitioners Act, 1879’ and the expression ‘legal practitioner’ has 
been defined in the Legal Practitioners Act, 1879 as meaning ‘an Advocate, 
Vakil or Attorney of any High Court, a Pleader, Mukhtar or Revenue-agent’. 
He then referred us to the provisions of ss. 3 and 4 of the Legal Practitioners 
(Fees) Act, 1926. He pointed out that under s. 3 it has been provided that 
any legal practitioner who acts or agrees to act for any person may by private 
agreement settle with such person the terms of his engagement and the fee to 
be paid for his professional services. Section 4, which, according to him, is 
the most material section, runs as follows :— 

“4, Right of legal practitioner to sue for fees.—Any such legal practitioner shall be 
entitled to institute and maintain legal proceedings for the recovery of any fee due 
to him under the agreement, or, if no such fee has been settled, a fee computed in 
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accordance with the law for the time being in force in regard to the computation of the 
costs to be awarded to a party ih respect of the fee of his legal practitioner.” 


Admittedly there was no private agreement or special agreement between the 
appellants on the one hand and the respondent-firm on the other, whereby the 
terms of engagement of the respondent-firm and the fees to be paid to that 
firm for the work to be done in the City Civil Court had been fixed and accord- 
ing to Mr. Narayanaiah, in the absence of such agreement settling the fees to 
be paid to the respondent-firm for the said work, the latter part of s. 4 would 
apply under which the respondent-firm would be entitled to recover ‘‘a fee 
computed im accordance with the law for the time being in force in regard to 
the computation of the costs to be awarded to a party in respect of the fee of 
his legal practitioner”. He pointed out that in respect of fees of attorneys 
who work for their clients in the City Civil Court, Rules have been framed by 
the High Court under s. 224(1) (d) of the Government of India Act, 1935 and 
under Rule 9 of these rules it has been provided that where costs are awarded 
to a party in any proceeding the amount of the attorney’s fee to be taxed in 
the bill of costs is recoverable by such party if represented by an attorney from 
his adversary and shall be computed in accordance with the foregoing rules un- 
less such fee has been settled under the provisions of s. 3 of the Legal Practi- 
tioners (Fees) Act, 1926, for a lesser amount in which case not more than such 
lesser amount shall be recoverable, and the Rules 1 to 8 contain provisions for 
computation of such fees that would be recoverable. In other words, according 
to Mr..Narayanaiah, as there was no specific private agreement whereunder 
fees had been settled by the respondent-firm with the appellants in the matter’ 
of work done by them in the City Civil Court, their remuneration for work so 
done should be taxed according to the aforesaid rules of the City Civil Court 
under s. 4 of the Legal Practitioners (Fees) Act, 1926 and their bills lodged 
with the Taxing Master could not be taxed on the Original Side scale. 
Mr. Narayanaiah contended that under the provisions of ss. 3 and 4 of the 
Legal Practitioners (Fees) Act, 1926, there were only two ways in which the 
respondent-firm could get their remuneration taxed; either according to a 
specific agreement if there be any or in the absence of such agreement, in 
accordance with the rules of the City Civil Court under later part of s. 4 of 
the Legal Practitioners (Fees) Act, 1926. He pointed out that none of the 
decisions to which we have referred earlier has considered the effect of s. 4 of 
the Legal Practitioners (Fees) Act, 1926 and therefore the point in the instant 
ease should be decided having regard to the said provision. 


On the other hand, it was contended by Mr. Ashok Mody for the respon- 
dent-firm and by Mr. Chinoy who appeared for Incorporated Law Society be- 
fore us that there was nothing in s. 4 of the Legal Practitioners (Fees) <Act, 
1926 by reference to which the said two decisions of this Court could be dis- 
tinguished. It was submitted that the contention of Mr. Narayanaiah ignored 
the purpose or object with which the Legal Practitioners (Fees) Act, 1926 had 
been enacted; it was pointed out that the said enactment was passed merely 
to enable a legal practitioner who had acted or agreed to aet in any matter 
for his client to file a suit or any proceeding for his fees and to make him 
liable to be sued for negligence and the enactment not being exhanstive of all 
the rights of a legal practitioner in the matter of recovery of his fees s. 4 could 
not be construed as curtailing or abrogating such other rights available to him. 
In particular it was pointed out that this High Court always had and has 
power to frame rules in respect of fees which its officers including attorneys’ 
could charge, that such rules have been framed and published in the gazette 
which have the force of law and the right of an attorney to lodge his bill of 
costs for work done by him for his client either in this Court or in Courts 
other than this Court or in any non-contentious matter and to recover his re- 
muneration in accordance with the table of fees prescribed under the rules was 
not affected by s. 4 of the Legal Practitioners (Fees) Act, 1926. In any event, 
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it was contended that the rule of harmonious construction should be applied 
and s. 4 of the Legal Practitioners (Fees) Act, 1926 should be so construed 
that the Original Side Rules pertaining to fees chargeable by the Officers of 
this Court are also allowed to operate effectively. It was further pointed out 
that notwithstanding the enactment of s. 4 in the said Act in 1926 in practice 
for all these years since 1926 all bills of costs of attorneys for work done by 
them for their clients in Courts other than the Original Side of this Court 
have been taxed by the Taxing Master of this Court in accordance with the 
table of fees preseribed by rules on the Original Side and no litigant has ever 
grumbled or raised any protest and presumably that was so because, as ob- 
served by Mr. Justice Mody, the well settled position, has been that in the 
absence of specific agreement to the contrary the inference, whenever any liti- 
gant engaged an attorney of this Court for work elsewhere than this Court, 
was that both the client as well as the attorney knew and intended that the 
work of the attorney would be remunerated on the Original Side seale. In 
the alternative it was contended that even if s. 4 was regarded as applicable 
to the facts of this case, it was the first part of that section which was appli- 
cable and not the second part for two reasons. It was urged that when the 
respondent-firm was engaged by the appellants for doing their work in the 
City Civil Court, in the process of engaging them there was an implied agree- 
ment to pay fees for the said work according to the Original Side seale and in 
this behalf it was pointed out that the agreement contemplated under the first 
part of s. 4 included an implied agreement as well. Secondly, it was urged 
that the fees or remuneration for work to be done in the City Civil Court could 
be said to have been ‘settled’ by the table of fees prescribed by the High Court 
rules and therefore even on assumption that s. 4 was applicable, it was urged 
that the remuneration of the respondent-firm in respect of three chamber sum- 
monses in question had been properly taxed on the scale of fees prescribed by 
the Original Side Rules. 


In order to understand the true scope and effect of s. 4 of the Legal Practi- 
tioners (Fees) Act, 1926 it would be necessary to consider the object with 
which the said enactment was put on the statute book. The Act, as its pream- 
ble shows, has been passed only ‘‘to define tm certain cases the rights of legal 
practitioners to sue for their fees and their liabilities to be sued in respect of 
negligence in the discharge of their professional duties’’. It will thus be seen 
that the preamble speaks of ‘‘certain cases” in which the rights of legal practi- 
tioners to sue for their fees and their liabilities to be sued in respect of negli- 
gence in the discharge of their professional duties that are defined by the en- 
actment. In other words, the Act is not exhaustive and does not take within 
its sweep all cases where the legal practitioners may have to resort to legal 
proceedings in the matter of recovery of their fees or remuneration. In the 
Statement of Objects and Reasons it has been stated that the Bill pertaining 
to this enactment gives effect to the recommendation of the Indian Bar Com- 
mittee in paragraph 42 of their report. The position which obtained prior to 
this enactment was that Vakils were while Barristers were’ not, according to 
most authorities, liable to be sued for negligence in the conduct of a case; simi- 
larly, while Vakils could but Barristers could not, according to most autho- 
rities, sue for their fees and it was with a view to make the position clear in 
this respect that the Indian Bar Committee in para. 42 of its report had stated 
thus: 

“In practice the distinction relating to suing for negligence and being sued for fees 
is not of great importance. Suits by or against legal practitioners in respect of fees and 
the conduct of cases are extremely rare. But we consider that in any case in which 
a legal practitioner has ‘acted’ or agreed to ‘act’ he should be liable to be sued for 
negligence, and entitled to sue for his fee.” 


It was with a view to give effect to the aforesaid recommendation made by the 
Indian Bar Committee that the enactment intituled ‘‘Legal Practitioners 
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(Fees) Act, 1926’’ was enacted comprising only five sections. The expression 
‘legal practitioner’? was giveh the same meaning as had been given to it in 
g. 3 of the Legal Practitioners Act, 1879 and therefore for the purpose of this 
Act of 1926 ‘legal practitioner’ means ‘an Advocate, Vakil or Attorney of any 
High Court, a Pleader, Mukhtar or Revenne-agent’’. Section 3 enables any 
legal practitioner who acts or agrees to act for any person to enter into a pri- 
vate agreement with such person settling the terms of his engagement and 
the fee to be paid for his professional services. Similarly s. 4 provides that 
any such legal practitioner ‘‘shall:be entitled” to institute and maintain legal 
proceedings for the recovery of any fee due to him under the agreement, or, 
if no such fee has been settled, a fee computed in accordance with the law for 
the time being in force in regard to the computation of the costs to be awarded 
to a party in respect of the fee of his legal practitioner. Section 6 has given 
effect to the recommendation in regard to Hability of legal practitioners to be 
sued for their negligence and it is provided therein that no legal practitioner 
who has acted or agreed to act shall, by reason only of being a legal practi- 
tioner, be exempt from liability to be sued in respect of any loss or injury due 
to any negligence in the conduct of his professional duties. On a fair and 
plain reading of the provisions of ss. 3 and 4 of the Act, it is obvious that 
both the sections are enabling in character. Section 3 enables a legal practi- 
tioner to have a private agreement or special agreement with his client where- 
under fees payable to him for professional services to be rendered by him could 
be settled. In other words, it is not obligatory upon a legal practitioner to 
enter into such an agreement with his client. The effect of the expression used 
‘shall be entitled’ clearly is that he may enter into such agreement if he is so 
minded. Similarly, s. 4 enables any such legal practitioner to institute a suit 
or legal proceeding for recovery of any fee due to him either under the agree- 
ment or in the absence of agreement a fee computed in accordance with the law 
for the time being in force in regard to the computation of the costs to be 
awarded to a party in respect of the fee of his legal practitioner. Here again 
the expression ‘shall be entitled’ occurring in s. 4 clearly indicates that it is a 
conferment of a right on the legal practitioner to adopt legal proceedings for 
recovery of his fees. There is nothing in the entire language of s. 4 to indicate 
that in the absence of an agreement only such fee as is computed in accordance 
with the law for the time being in force in regard to the computation of the 
costs to be awarded to a party im respect of the fee of his legal practitioner 
could be recovered by the legal practitioner by instituting legal proceedings 
against his client. The enactment is not exhaustive and s. 4 is merely an en- 
abling provision and if under any other valid rules having the force of law 
any particular type of legal practitioner is entitled to recover his remunera- 
tion prescribed under such rules, then, such right of the legal practitioner can- 
not be said to have been curtailed or taken away by reason of s. 4. 

The position in law which obtained prior to enactment of s. 4 of the Legal 
Practitioners (Fees) Act, 1926 was clear, namely that if a legal practitioner 
had entered into any special agreement with his client regarding remuneration 
payable to him, he could recover such legal remuneration so fixed under the 
agreement and failing such agreement he was entitled to recover reasonable re- 
muneration—remuneration on quantum meriut basis. In Keshav Govind 
Joshi v. Jamsetyi Cursetj# this Court took the view that whether vakalatnama 
has been signed or not the advocates concerned were entitled to remuneration 
for the work done by them on the principle of quantum meruit. Chief Justice 
-Sargent observed as under (p. 558) : 

“,..The pleader, in the absence of an agreement, is entitled to a quantum meruit, 
which ought to be determined with reference to all the circumstances of the case.” 
This decision has been referred to with approval by Mookerjee J. in the case 
of Sib Kishore Ghosh v, Manik Chandra Nath5 We might usefully refer to 


4 (1888) LL.R, 12 Bom. 557. 5 (1915) 29 I.C. 458. 
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a couple of decisions of other High Courts. In Mt. Babui Radhika Debs v. 
Ramasray Prasad® the provisions of ss. 3 and 4 of Legal Practitioners (Fees) 
Act, 1926 were considered in the context of the admitted position that there 
was no agreement between legal practitioner and his client regarding fees that 
were to be paid by the latter to the former. In fact, the question of assessing 
remuneration for work done and for the loss that the learned advocates would 
themselves suffer on account of cessation of their services by their client in 
the midst of litigation was required to be considered and this is what the Patna 
High Court has observed as regards the provisions contained in s. 4 (p. 189): 

“The law in the present S. 4 referred to above has given effect to the conflict of 
views that existed in respect of the interpretation of S. 28, Legal Practitioners Act 
1879 (Act 18 of 1879). The law as it now stands is that a legal practitioner is entitled 
to recover his fee settled between himself and his client. When he is not able to 
prove such a settlement he is entitled to the fee which is payable to a successful party 
under the rules. The case of Mr. Jha and the other advocates concerned at least 
comes under the last part of S. 4. They are entitled at least to the legal fee taxable 
under the scale referred to in the aforesaid rule of the Court. That would be the 
criterion of the compensation payable to these advocates for the work done and for 
the loss sustained by them in case their services are dispensed with by the client.” 


It was in the context of the position that the services of Mr. Jha and other 
advocates had been dispensed with even before termination of litigation itself, 
the Patna High Court referred to and approved the view expressed in the 
Bombay decision in Keshav Govind Joshi v. Jamsetjs Cursetji, namely that the 
pleader, in the absence of an agreement, was entitled to a quantum merutt, 
which ought to be determined with reference to all the circumstances of the 
ease. In the ease of The State v. Nrusingha Naik! the Special Bench ceon- 
sisting of the learned Chief Justice and two other learned Judges of that 
Court recognised the position that the pleader was entitled to a fee for work 
done on the basis of quantum merust in the absence of any specific agreement 
fixing a stipulated fee and that such an agreement may be express or implied 
and could be the basis of a suit by the pleader. The provisions of ss. 3 and 4 
of the Legal Practitioners (Fees) Act, 1926 were considered by that Court but 
in the context of question whether the pleader also had a lien on the papers 
entrusted to his custody and could refuse to part with the papers until his 
fee was paid and it was in the context of that question that the Court pro- 
ceeded to observe that apart from the right that has been conferred upon the 
pleader to file a suit for fee under s. 4 of the Act he has a right to retain the 
papers entrusted to his custody and could refuse to part with the papers until 
his fees were paid. We do not think by enacting s. 4 the Legislature intended 
to alter or change the aforesaid position in law which obtained in the matter. 
If the Legislature had intended to do so and if the Legislature had intended 
that in the absence of an agreement referred to in the first part of the section 
remuneration as indicated in the second part of that section should be the only 
or the maximum remuneration that could be recovered by legal practitioner 
from his client, the Legislature would have used appropriate language. Not 
having done so and having couched the provision in an enabling character, it 
seems to us clear that what was intended by the Legislature was that in the 
absence of an agreement referred to in the first part of s. 4 the legal practi- 
tioner should be entitled to recover at least the remuneration or fees mention- 
ed by the second part of s. 4. This construction of ours receives support from 
two aspects of the enactment, namely that the enactment was intended to de- 
fine the rights of the legal practitioners to sue for their fees in ‘certain cases’ 
and not in all cases and therefore the enactment was not intended to be exhaus- 
tive and further fact that both ss. 3 and 4 are enabling in character. Even if 
it were assumed for the purpose of argument that s. 4 of the Legal Practi- 
tioners (Fees) Act, 1926 was intended to change the law relating to recovery 


6 [1981] ALR. Pat. 137. 7 [1955] A.I.R. Orissa 102, s.B. 


ae 


1974.] © MOTI V. RAGHAVAYYA NAGINDAS & CO. (0.C.J.)—Tulzapurkar J. 499 


of reasonable remuneration on the basis of quantum merutt in the absence of 
an agreement on the topic, it is impossible to construe the said section so as to 
affect or abridge the mght of a particular type of legal practitioner like an 
attorney of this Court given to him under other valid rules having the force of 
law—Rules framed by this Court pertaining to recovery of fees chargeable by 
its Officers including attorneys—to recover his remuneration prescribed under 
such rules. In our view, having regard to object of the enactment as indicated 
in the preamble and having regard to the aspects that the enactment is not 
intended to be exhaustive and that s. 4 is clearly enabling in character the pro- 
visions of s. 4 were not and are not intended to affect or abridge such right 
of an attorney of this Court to recover his remuneration after getting it taxed 
on the Original Side scale in accordance with the table of fees prescribed by 
Rules in that behalf. 

Moreover, since there appears to be apparent conflict between s. 4 of the 
Legal Practitioners (Fees) Act, 1926 and Bombay High Court Original Side 
Rules pertaining to the topic of fees which the Officers of this Court including 
attorneys have been empowered to charge, the principle of harmonious con- 
struction will have to be invoked. In other words, the construction to be placed 
on s. 4 will have to be such as would avoid collision with the High Court Rules 
and as has been indicated in Maxwell (12th edition, at p. 187) one way in 
which repugnancy can be avoided is by regarding the two apparently conflict- 
ing provisions as dealing with distinct matters or situations, There is no doubt 
that this Court had as early as in 1909 framed its rules called Bombay High | 
Court (Original Side) Rules touching the Practice and Procedure on its Ori- 
ginal Side, which included rules pertaining to fees which its Officers including 
attorneys could charge in accordance with the prescribed table and such rules 


` have all along been in force though they have been revised from time to time. 


A rule authorising the Taxing Master to tax the bills of costs of attorneys on 
every side of the High Court (except the Appellate Side) and in Insolvency 
Court and all other bills of costs of attorneys whenever he is directed to do 
so by a Judge’s order has always been there though under a different number. 
In the 1909 Rules it was Rule No. 491. The 1909 Rules were revised in 1922 
and that rule became Rule No. 494. Thus in the case of Nowrojt v, Kanga & 
Kayani decided in the year 1926 the relevant rule referred to was Rule No, 494 
of the Bombay High Court Rules, 1922. The 1922 Rules were revised in 1986 
and under the Bombay High Court Rules, 1936 the relevant rule was Rule 
No. 5384 (vide Chitnis & Kanga v. Wamanrao Mantri). These rules were 
again revised in 1957 and in the Bombay High Court Rules, 1957 the relevant 
rule as it stands in force today is Rule No. 569 (vide Peretra Fagalbhoy v. 
Rajputana Ete. Ltd.). Significantly enough, notwithstanding these revisions, 
the language of the said relevant Rule has remained the same. These rules are 
referable to three sources of power vested in the High Court viz. (a) clause 9 
(second part) of the Letters Patent, 1865, (b) s. 5 of the Legal Practitioners 
Act, 1879 and (c) s. 129 of Civil Procedure Code, 1908. Even under the Advo- 
eates Act, 1961 the aforesaid three provisions to which the Original Side Rules 
are referable continue to remain in force; a careful analysis of the several sub- 
sections of s. 50 of the Advocates Act shows that only the first part of‘el. 9 
of the Letters Patent has been repealed but the second part of el. 9 (which is 
material) as well as s. 5 of the Legal Practitioners Act, 1879 and s. 129 of Civil 
Procedure Code have been left intact. It was not disputed before us by Mr. Nara- 
yanaiah that these rules after they were framed and revised from time to time 
were published in gazette and always had and have the force of law and it is 
under the aforesaid rules and the table of fees prescribed by this Court that 
the Taxing Master has been given power to tax the bills of costs of attorneys 
on every side of the Court (except the Appellate Side) and in the Insolvency 
Court and also all other bills of costs of attorneys whenever he is directed to 
do so by a Judge’s order. It was further not disputed before us that under 
these rules the bills of costs of attorneys were and are being taxed not only 
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in respect of work done by the attorneys on the Original Side of this Court 
but also in respect of work done by them in any Court other than on the Ori- 
ginal Side of this Court as also in non-contentious matters and such bills were 
and are being taxed on the Original Side scale. That being the position we 
are inclined to apply the rule of harmonious construction by holding that the 
provisions of s. 4 of the Legal Practitioners (Fees) Act, 1926 and these Rules 
provide for distinct matters or situations and to the extent to which these Rules 
empower a particular type of legal practitioner, namely an attorney of this 
Court to charge his client, in the absence of any agreement, fees in accordance 
with Original Side seale as prescribed by these rules in respect of work done 
by him either in non-contentious matters or in any Court other than the Ori- 
ginal Side of this Court the latter part of s. 4 of the 1926 Act will not apply and 
the attorney’s right shall be governed by these Rules. In other words, in the 
case of legal practitioners other than attorneys s. 4 will apply while the case 
of attorneys will continue to be governed by the High Court (Original Side) » 
Rules. We might refer to a decision of the Supreme Court in Mannan Lal v. 
Chhotka Bsbs® as an instance in point where the apparently conflicting provi- 
sions of the Court-fees Act, 1870 (ss. 4 and 28) and Civil Procedure Code were 
read together to form a harmonious whole in order to avoid the repugnancy 
in the same manner as we have done above. 

There is another aspect to the question at issue to which we would like to 
refer. It was not disputed by Mr. Narayanaiah before us that for many years 
prior to the enactment of the Legal Practitioners (Fees) Act, 1926 as well as 
for several decades after the said enactment a practice had and has been well 
established that in respect of work done by an attorney of this Court for his 
client in Courts other than this Court as also in non-contentions matters, his 
bills of costs have been taxed by the Taxing Master on the Original Side scale 
and such taxation had been and is being done under these High Court (Ori- 
ginal Side) Rules. Similarly, since the establishment of the City Civil Court 
in 1948 it is under these rules of the High Court that bills of attorneys in res- 
pect of work done by them for their clients in the City Civil Court that have 
all along been taxed on the Original Side scale. That being the position, while 
enacting the provisions of s. 4 of the Legal Practitioners (Fees) Act, 1926 the 
Legislature must be presumed to have approved of this practice which had been 
well accepted for several decades in the past and it must be presumed that the 
Legislature did not introduce any provision contrary thereto by enacting s. 4. 
In other words, it is not possible to attribute while construing s. 4 of the Act 
an intention to the Legislature to introduce a provision contrary to the provi- 
sions of Rules under which the aforesaid practice had grown and therefore 
there is no reason to construe s. 4 so as to disturb such old practice that is 
being followed uptil now. In this context we might refer to a passage oceur- 
ring in Neehkands v. Kunhaytss@ where the relevant passage runs as follows 
(p. 159): 

“...On a point of practice, it is a well established principle that the Legislature must 
be presumed to approve of established rules and practice if, on occasions when it does 
turn its attention to the subject, it does not introduce any provisions to the contrary.” 


Since s. 4 of the Legal Practitioners (Fees) Act, 1926 does not in express words 
negative the operation of the High Court Rules pertaining to taxation of: 
attorneys’ bills of costs on Original Side scale the Legislature should be taken 
to have approved of the practice that had grown under these Rules. 

An attempt was made by Mr. Narayanaiah to rely upon a decision of the 
Calcutta High Court in the case of Sandersons & Morgans v. Mohanlal! and 
to certain observations made by Justice Mukharji in that case as regards inter- 
pretation of the expression ‘‘legal proceedings’’ occurring in s. 4 of the Act. 
We have gone through the entire decision and we are clearly of the view that 


8 [1971] A.I.R. S.C. 1874, , 10 [1955] AI.R. Cal. 819. 
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the point at issue in that case was entirely different and as such the ratio is 
clearly inapplicable to the facts of the case before us and whatever observa- 
tions on which reliance has been placed will have to be read in the context of 
the ratio decided therein. The facts in that case were that in respect of work 
done by the solicitors for their client in the High Court at Calcutta on its Ori- 
ginal Side the solicitors had charged and obtained a huge amount from their 
client as fees under an alleged private agreement and the client had taken out 
a summons for an order upon their solicitors directing them to prepare and sub- 
mit a proper bill of costs for such work done by them for taxation and for in- 
vestigation and determination of proper charges by‘the Taxing Officer of that 
Court. The attorneys resisted the summons on the ground that there was a 
private agreement between them and their client by virtue of which the attor- 
neys claimed exemption from such taxation under the rules. Therefore, the 
cardinal question that arose before the Court was how far such private agree- 
ment superseded the scale of fees permitted by the High Court and Justice 
Mukharji on a consideration of the relevant rules of the Calcutta High Court 
bearing on the subject, particularly Rules 4 and 74 in Chapter 36 came to the 
conclusion that in view of those rules the solicitors were bound to have their 
bills for the work done by them on the Original Side taxed according to the 
scale prescribed by the table of fees under the said rules. It will thus appear 
clear that the point at issue before the Calcutta High Court was entirely diffe- 
rent from the one that has been raised before us by Mr. Narcyanaiah in this 
appeal. . Moreover, it must be pointed out that the relevant rules in Chapter 36 
of Caleutta High Court Rules were differently worded than the rules which 
obtain in the instant case before us. Rule 4 of Chapter 36 of Calcutta High 
Court Rules ran as under: 

‘The Taxing Officer shall tax all bills of fees and costs on every side (other than 
the Appellate Side) of the Court...” 


Further Rule 74 of Chapter 36 provided that ‘‘the fees to be taken in all pro- 
ceedings in this High Court shall be those set forth in such schedules” as were 
appended thereto and which included in the First Schedule the Original Civil 
Jurisdiction. On proper construction of these Rules 4 and 74 occurring in 
Chapter 36 the learned Judge held that in respect of work done by an attorney 
on the Original Side of Caleutta High Court there could not be any private 
agreement between attorney and his client with regard to his remuneration and 
that his remuneration for such work had to be taxed on the basis of rules and 
the table of fees fixed thereunder. The difference in Rule 4 of the Calcutta 
High Court Rules and our Rule 569 is quite significant. It is clear that Rule 4 
merely provided for what has been provided by our Rule 569 in its first part 
and the second part of our Rule 569 was clearly absent in Rule 4 of the Caleutta 
High Court. In other words, so far as rules of this Court are concerned, Rule 
569 clearly provides for taxation of bills of costs of the attorneys of this Court 
by the Taxing Master of this Court not only in respect of work done by them 
for their clients on the Original Side of this Court but also for work done by 
them for their clients in any Court other than High Court on its Original Side 
as also for the work done by them in non-contentious matters. Another rule 
viz. Rule 573 (vide Slip No. 190) also indicates the same thing. Rule 573(¢) (a) 
provides that in every suit or proceeding in the High Court an attorney shall 
Jodge his bill of costs for taxation, whether the bill be between party and party 
or otherwise, within five years after the disposal of the suit or proceedings and 
if an appeal is filed in the High Court within five years from the disposal of 
such appeal and Rule 573(4) (a) provides that in the case of matters which 
are not the subject of any proceedings in the High Court, an attorney shall 
lodge his ‘bill of costs for taxation within five years from the completion of the 
matter. In other words, the provision of the Rule 573(it)(a@) clearly contem- 
plates that in respect of matters which are not the subject of any proceedings 
in the High Court, meaning thereby in respect of mattcrs which are the subject 
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of proceedings in any Court other than the High Court an attorney shall lodge 
his bill of costs for taxation with the Taxing Master of this Court. It may 
also be pointed out that in the table of fees prescribed under our rules which 
the attorneys are entitled to charge several items of work which partake the 
nature of non-contentious matters as also items of work done by them beyond 
the jurisdiction of this Court have been provided for. There is, therefore, a 
clear difference between the rules which obtained on the Original Side of the 
Calcutta High Court and our High Court Rules and it is under these relevant 
rules that the practice has grown for several decades of attorneys lodging their 
bills of costs for work done by them for their clients in contentious matters 
attended to by them in Courts other than the Original Side of this Court as 
well as in non-contentious matters with the Taxing Master of this Court and 
the Taxing Master has taxed such bills of costs on the Original Side seale. 
However, as we have stated above, the decision of the Caleutta High Court in 
the above case was entirely on the different point altogether and the provisions 
of the Legal Practitioners Act, 1879 and the Legal Practitioners (Fees) <Act, 
1926 were examined and considered in the context of the Calcutta High Court 
Rules by the learned Judge for the purpose of rejecting the contention urged 
on behalf of the attorneys before him that the so-called private agreement be- 
tween them and their client was saved by reason of the provisions of ss. 3 and 
4 of the Legal Practitioners (Fees) Act, 1926. In our view,'therefore, the said 
decision on which reliance was placed by Mr. Narayanaiah is not of any assist- 
ance on the question raised before us in this dppeal. 

Having regard to the aforesaid discussion, we are clearly of the view that 
the provisions of s. 4 of the Legal Practitioners (Fees) Act, 1926 are not ex- 
haustive but merely enabling and the section must be so construed as not to 
affect or take away the right of an attorney of this Court in the absence of 
private agreement to have his remuneration or rather his bills for such remune- 
ration taxed by the Taxing Master of this Court on the Original Side scale in 
respect of work done by him for his client in Courts other than the Original 
Side of the High Court. In our view, therefore, there is nothing in s. 4 of the 
Act by reference to which the two decisions of this Court viz. Chttnis & Kanga 
v. Wamanrao Mantri and Pereira Faealbhoy v. Rajputana Htc. Ltd. could be 
distinguished and the contention of Mr. Narayanaiah must, therefore, be 
rejected. 

On the question of limitation, a two-fold contention was raised by Mr. Nara- 
yanaiah. In the first place, he contended that having regard to art. 113 of the 
1963 Limitation Act or art. 84 of earlier Limitation Act of 1908, recovery of 
three bills in question which related to work which had been completed in the 
year 1960 must be regarded as having become barred. It is not possible to 
accept this contention for the simple reason that either art. 113 of the 1963 
Limitation Act or art. 84 of the 1908 Limitation Act would clearly apply to a 
suit if one was instituted by the respondent-firm against the appellants for re- 
covery of their fees or charges under their bills in question. This is not a 
case where any suit has been instituted by the respondent-firm against the ap- 
pellants. The rules of this Court on the Original Side provide special machi- 
nery which the attorneys can avail themselves of for recovery of their bills and 
the rules further provide special limitation in that behalf and obviously the 
special limitation provided by these rules must apply. It is true that the work 
under the three bills in question was completed by the respondent-firm in the 
year 1960 and the bills were actually lodged by them with the Taxing Master 
after obtaining necessary order from the Prothonotary in the year 1972. How- 
ever, the relevant rule applicable is Rule 578(4)(a@) and the proviso thereto 
(vide Slip No. 190). Under the main provision of Rule 573(#) (a) it has been 
provided that in the case of matters which are not the subject of any pro- 
ceedings in the High Court, an attorney shall lodge his bill of costs for taxa- 
tion within five years from the completion of the matter. But under the pro- 
viso it has been stated that where the matter has been completed prior to ~ 
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January 31, 1970, the bill of costs for taxation shall be lodged on or before 
February 1, 1975. Admittedly the matters in respect of which the bills were 
lodged by the respondent-firm in this case were completed by December 1960 
i.e. prior to January 31, 1970 and therefore under the proviso the bills of costs 
could be lodged for taxation on or before February 1, 1975. The bills in ques- 
tion having been lodged in the year 1972 with the Taxing Master for taxation 
the said lodgment will have to be regarded as within the limitation preseribed 
by it. The other leg of argument was that though under the proviso to Rule 
573 (4) (a) it has been stated that in respect of matters which have been com- 
pleted prior to January 31, 1970 the bills of costs for taxation should be lodged 
on or before February 1, 1975, it could not cover all cases having been eom- 
pleted prior to December 1960. It is not possible to accept this submission of 
Mr. Narayanaiah for the simple reason that the provision pertaining to limita- 
tion within which attorneys could lodge their bills of costs for taxation has 
been amended from time to time under several Slips between 1960’and 1970 
and for the purpose of finding out whether particular lodgment of the bill is 
within limitation or not, the provision of limitation which is in force at the 
time when the bill has been lodged will have to be taken into account. Since 
the bills in question were lodged in 1972, the proviso to Rule 573(#) (a) as 
per Shp No. 190 was in operation and under that proviso in respect of matters 
completed prior to January 31, 1970 the bill of costs for taxation could be 
lodged on or before February 1, 1975. That being the provision, pertaining to 
the law of limitation, which was applicable to the instant case, the lodgment 
of the bills in 1972 will have to be regarded as within time. This contention 
of Mr. Narayanaiah must also, therefore, fail. 

In the result, the appeal fails and the same is dismissed with costs. 

We are informed at the Bar that the appellants have deposited a sum of 
Rs. 850.96 pursuant to order dated April 8, 1974 being the aggregate amount 
of three bills in question. The respondent-firm be at liberty to withdraw that 
amount in satisfaction of their bills. The respondent-firm will also be at 
liberty to withdraw Rs. 500 deposited by the appellants as security towards 
their costs of appeal. 

No order as to costs is made in respect of intervener. 

Appeal dismissed. 


CRIMINAL APPELLATE. 


Before Mr, Justice Vimadalal. 


ENAS ELISH SUTARI v. THE STATE OF MAHARASHTRA.* 
Criminal Procedure Code (Act II of 1974), Secs. 397(1), 401, 386—Criminal Procedure 
Code (Act V of 1898), Secs. 485(1), 439, 423—Notice of enhancement of sentence— 
Whether notice not to issue until appeal of accused heard and dismissed—Practice 
—Revisional powers: of High Court—Notice whether can be issued suo motu, when 
State has not moved for enhancement—Railway Property (Unlawful Possession) Act 
(XXIX of 1966). 

The procedure for issuing notice for enhancement of sentence after an appeal 
or revisional application is disposed of by the High Court and the judgment pro- 
nounced thereon is not correct and is contrary to the true legal position. 

Pilot Chopra v. Bombay State,! relied on. 
Emperor v. Mangal Naran, held no longer good law. 


*Decided, February 11, 1976. Criminal V.T., Bombay in Case No, 128/S of 1972. 
Appeal No. 1195 of 1978, against the order 1 (1955) 58 Bom. L.R. 831, S.C, 
of conviction and sentence passed by N.S. 2 (1924) 27 Bom. L.R. 855. 
Sarnaik, Presidency Magistrate, 85th Court, 
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Under sub-s. (1) of s. 897 of the Code of Criminal Procedure, 1973, the High 
Court can interfere in revision for the purpose of satisfying itself as to the “legality” 
of the sentence passed by the lower Court. Where, therefore, the Magistrate passed 
a sentence which was less than the minimum laid down in the relevant statutory 
provisions without giving any reason for doing so as required by the statute, it 
was held that in such a case the High Court possessed the power to issue a notice 
of enhancement suo motu. 

It cannot be held that merely because the State has not moved in the matter of 
enhancement of a sentence, the High Court cannot move to enhance the sentence 
suo motu, 

Mianji Khan v. Emperor, disapproved. 


B. K. Kumbhar, for the accused. 
B. Y. Deshmukh, Publie Prosecutor, for the State. 


VIMADALAL J. When this appeal came up for hearing before me on January 
29, 1975, as soon as the facts were stated to me, it appeared to be clear that this 
is a case in which the sentence passed by Mr. N. S. Sarnaik, Presidency Magis- 
trate, 35th Court, V.T. Bombay, is not merely inadequate, but is illegal. The 
accused who was himself a Railway employee was convicted by that learned 
Magistrate of the offence of being found in possession of certain brass articles 
suspected to be stolen and belonging to the Railways for which he could not 
give an explanation, which is an offence punishable under s. 3(@) of the Rail- 
way Property (Unlawful Possession) Act, 1966. The said s. 3{a) lays 
down a minimum punishment of not less than one year’s imprisonment and a 
fine of Rs. 1,000 in respect of a first offence, which the Court must award in 
the absence of special and adequate reasons to be mentioned in its judgment. 
Not only has the learned Magistrate not given any reason at all for awarding a 
sentence less than the minimum prescribed by law, but he has on the 
contrary richtly made a definite observation to the effect that the fact that 
the accused is a Railway servant shows that he does not deserve any leniency. 
The accused would, of course, be entitled to an acquittal in the present appeal, 
if he succeeds in it, and I am therefore, expressing no opinion on the merits of 
the appeal itself. If, however, he fails in the appeal, in my opinion, the in- 
adequacy and even the illegality of the sentence should certainly be open to 
question, which can only be done by the issue of a notice of enhancement. 

On January 29, 1975 when the appeal was before me, at the request of the 
learned advocate appearing for the acensed, I had adjourned the matter to 
February 8, 1975 in order to give him an opportunity to consider whether he 
should withdraw his appeal. The matter thereafter did not reach hearing till 
to-day, in view of the fact that I did not sit in Court due to indisposition during 
the last week. Nothing effective, however, appears to have been done by the 
learned advocate for the accused to contact his client and when he got up be- 
fore me to- day he desired to proceed with the appeal. On my expressing my 
intention to issue a notice of enhancement, the learned advocate for the accused 
sought to contend as follows: 

(1) That in view of the decision of a Division Bench of this Court in the 
case of Emperor v. Mangal Naran,' a notice to enhance the sentence should not 
be issued until the appeal has been heard on merits and dismissed ; 

(2) that I have no power to enhance the sentence in view of the provisions 
of s. 386 (b)(ii) of the Code of Criminal Procedure, 1973, which correspond to 
s. 423(b) (3) of the Code of Criminal Procedure, 1898; 

(3) that, as laid down by the Judicial Commissioner’s Court at Peshawar 
in the case of Mianji Khan v. Emperor", since the State has not moved in the 
matter of enhancement of sentence, it is not desirable that the Court should do 
so suo motu, which it should always be reluctant to do. 


8 [1940] A.LR. Peshawar 49, 2 [1940] A.I.R. Peshawar 49, at p. 31. 
I (1924) 27 Bom. L.R. 855, at p. 858. 
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I will proceed to deal with each of these contentions of Mr. B. K. Kumbhar 
who appeared for the accused, 

As far as the first contention of Mr. Kumbhar is concerned, the decision of 
the Division Bench in Mangal Naran’s case on which he relies does not lay down 
any proposition of law for which that case could be considered to be an autho- 
rity, but merely states what the ‘‘previous practice’? was, and expresses a pre- 
ference to retain ‘‘the old practice’’ (at pages 357-58). With all respect to 
the Division Bench, I do not approve of that practice and, indeed, the prae- 
tice, for many years since that decision, has been contrary and notices of en- 
hancement of sentence have often been issued swo motu by this Court at the 
time of admitting appeals. I see nothing incongruous in this for the simple 
reason that the question of enhancement of sentence arises only if the convic- 
tion is upheld, and the question of conviction is quite distinct from the ques- 
tion of the sentence that should be passed in the event of the conviction being 
upheld. The observation of Macleod C.J. that a notice to enhance the sentence 
should be issued only after the appeal has been heard on merits and dismissed, 
and that though the accused would have the right, in answer to the notice, to 
show cause against the conviction, itself, ‘‘any attempt to set aside the convie- 
tion would not have much chance of success’’ does not appeal to me at all, for 
the possibility of conflicting views being taken on the question of conviction it- 
self by two Division Benches cannot be ruled out. In any event, the deciston 
in Mangal Naran’s case which relates to a point of ‘‘practice” prevailing at that 
time can no longer be said to represent either the law or the practice prevailing 
at present, in view of the decision of the Supreme Court in the case of Pilot 
Chopra v. Bombay State? in which it has now been laid down by the highest 
Court of the country that the procedure for issuing a notice for enhancement of 
sentence after the appeal or revision application is disposed of by the High 
Court and the judgment pronounced thereupon is not correct and is contrary to 
the true legal position. 


As far as the second contention of Mr. Kumbhar is concerned, the same is 
clearly misconceived in so far as in issuing a notice of enhancement the Court 
would not be acting under its appellate powers which are laid down in s. 386 
of the Code of Criminal Procedure, 1973, corresponding to s. 423 of the Code 
of Criminal Procedure, 1898, but would be exercising its revisional powers under 
s. 401 of the new Code, corresponding to s. 439 of the old Code. It is true 
that the words ‘‘and may enhance the sentence’’ which occurred in sub-s. (J) 
of s. 439 of the, Code of Criminal Procedure, 1898 have been omitted from sub- 
g. (7) of s. 401 of the Code of Criminal Procedure, 1973, but whatever be the 
result of that omission in a matter in which the question of adequacy of 
sentence is purely discretionary on which I express no opinion, I have no 
doubt whatsoever that where the sentence passed by the lower Court is illegal, as 
in the present case, the High Court can certainly interfere in revision for the 
purpose of satisfying itself as to the ‘‘legality’’ of that sentence, as laid down 
in clear terms in sub-s. (J) of s. 397 of the new Code, corresponding to sub- 
s. (Z) of s. 485 of the old Code. In the present case, the learned Magistrate 
has passed a sentence which is less than the minimum laid down by the rele- 
vant statutory provisions under which he has himself convicted the aceused, 
without giving any reason for doing so as required by that statute and, in fact, 
indicating that the case is one in which the accused does not deserve any leni- 
ency. This is, therefore, clearly a case in which the legality of the sentence is 
open to question and, in my opinion, in such a case, this Court has the power 
to issue, suo motu, a notice of enhancement. 


As far as the third contention of Mr. Kumbhar is concerned, I do not ap- 
prove of the view taken by the Court of the Judicial Commissioner at Peshawar 


8 (1955) 58 Bom. L.R. 881, 8.C. at pp. 887, 858 and 855. 
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in the case of Mianji Khan v. Emperor. I am not prepared to take the view 
that merely because the State has not moved in the matter for enhancement 
of a sentence, the High Court cannot move to enhance the sentence suo motu. 
The revisional powers vested in the High Court are‘intended to ensure that 
Justice is done. I need say nothing more about that decision, except to express 
my disapproval of the same. 


In the result, I reject all the three contentions of Mr. Kumbhar and direct 
that a notice to show cause why the sentence passed upon the aceused should 
not be enhanced should be issued and served upon him. I adjourn the hear- 
ing of this appeal which should be heard along with the hearing of the notice 
of enhancement of sentence. 


ORIGINAL CIVIL. 


Before Mr. Justice Vimadalal and Mr. Justice Shah. 


RAMESH RAMLAL NARANG v. C. T. A. PILLAI." 


Conservation of Foreign Exchange and Prevention of Smuggling Activities (Maharashtra 
Conditions of Detention) Order, 1974—Conservation of Foreign Exchange and Pre- 
vention of Smuggling Activities Act (52 of 1974), Sec. 5—Constitution of India, 
Art. 359(1), Seventh Schedule, List I, Entry 9; List ITI, Entry 3—“Preventive deten- 
tion” whether antithesis to “punitive detention” —Petitioner challenging Order of 
1974-Rule when can be issued—Extent of, when Emergency in force—Interim relief, 
granting of—Principles on which such relief granted—Prisons Act (IX of 1894)— 
Jail Manual. 


On a plain reading of entry No. 9 in List I and entry No. 8 in List II of the Seventh 
Schedule to the Constitution of India, it is clear that the words “preventive deten- 
tion” occurring therein are used clearly in antithesis to the concept of “punitive” deten- 
tion. Therefore, the conditions of detention must, consistently with its effectiveness, 
be “minimal” in their rigour. 

- sampat v. State of J. & K.,! relied upon. 

Where, therefore, the petitioner has a prima facie case that the Conservation of 
Foreign Exchange and Prevention of Smuggling Activities (Maharashtra Conditions 
of Detention) Order, 1974 is ultra vires s. 5 of the Conservation of Foreign Exchange 
and Prevention of Smuggling Activities Act, 1974 in that it would not justify any 
conditions of a punitive nature being imposed upon the detenu, a Rule limited to the 
challenge to the Order on that ground can issue. However, the Rule cannot be 
issued so far as the challenge to the Order based on the ground of its being violative 
of arts. 14, 21 and 22 of the Constitution is concerned in view of the proclamation of 
Emergency under art. 359(1) of the Constitution of India. 

In order to get appropriate interim relief the petitioner should establish that 
he has a prima facie case. Once a prima facie case is made out by the detenu, the 
Court has power to grant such interlocutory relief as could be said to be in aid 
of, or ancillary to, the main relief. In this regard the Court must have regard to 
the balance of inconvenience. Factors, such as, if appropriate interlocutory relief 
be not granted irreparable damage may be caused to the detenu, e.g. his health may 
be impaired because of poor food, or he may suffer nervous breakdown by reason 
of being emotionally upset as a result of being cut off from his family, or may be 
unable effectively to have his petition contested, should be considered by the Court. 

The principles in granting such interlocutory relief are: (1) it should not make 

the main proceedings infructuous; and (2) as regards quantum, since the rights 
of the parties are still to be finally determined, it should be the minimum that is 
necessary pendente lite. 


*Decided, July 14,1975. Criminal Appli- 1 [1969] A.LR. S.C. 1158, 
oation No. 194 of 1978, 
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THe facts appear in the judgment. 


P. A. Mehta and 8. I. Thakore, with Gagrat & Co., for the petitioner. 

M. V. Paranjpe with J. H. Parekh, for the Union of India. 

V. H. Gumaste, Government Pleader, with M. R. Kotwal, Assistant Govern- 
ment Pleader, for the State. 


VIMADALAL J. This is a petition filed by the son of one Ramlal Narang who 
has been detained under an order passed by the Central Government on July 1, 


1975 under s. 3(7) of the Conservation of Foreign Exchange and Prevention 
of Smuggling Activities Act, 1974 (hereinafter referred to as ‘‘the Act’’), chal- 
lenging the validity of the provisions of the Conservation of Foreign Exchange 
and Prevention of Smuggling Activities (Maharashtra Conditions of Detention) 
Order, 1974 (hereinafter referred to as ‘‘the said Order’’) made under s. 5 of 
the Act. The validity of the said Order is challenged on four grounds, viz., 
(a) that it is ultra vires s. 5 of the Act insofar as its provisions do not deal 
with the conditions of detention of detenus having relation to the purpose and 
object of the Act, but are in the nature of punishment; (b) that the provisions 
of the said Order are aimed at terrorizing and punishing the detenu, and are, 
as such, not reasonable and not consistent with the object of the Act, and are 
also arbitrary and violative of art. 14 of the Constitution and contravene 
arts. 19, 21 and 22 thereof; (c) that security prisoners detained under the Act 
are being treated with hostile discrimination in contrast with the treatment 
meted out to other detenus as well as to civil and criminal prisoners, and there 
being no reasonable nexus for differentiating the treatment of one detenu detain- 
ed under any law of preventive detention from another, the provisions of the 
said Order are violative of art. 14 of the Constitution; and (d) that the power 
of the Government to withhold any concessions or facilities provided under the 
said Order is an arbitrary and naked power uncontrolled by any guidelines and 
offends art. 14 of the Constitution on that ground also. On these grounds, the 
petitioner has prayed (a) for a writ, direction or order to quash and set aside 
the said Order laying down the conditions of detention; (b) for a writ, direction 
or order requiring the respondents to keep the detenu under detention in 
accordance with the conditions applicable to undertrial prisoners or civil pri- 
soners in accordance with the Rules contained in the Jail Manual, or Rules made 
under the Prisons Act, 1894, and in conformity with the Prisons Act, 1894; and 
(c) for a writ, direction or order requiring the respondents not to put the detenu 
in solitary confinement, and to grant certain facilities to him by way of food, 
medical treatment, interviews, reading material, etc. In praver (d) of the 
petition, the petitioner has prayed for an order restraining the respondents, 
pending the hearing and final disposal of the petition, from transferring the 
detenu from the Thana Central Prison where he is at present lodged to any 
other place of detention, and by prayer (e) of the petition, interim reliefs have 
been sought in terms of prayers (b), (c) and (d) set out above. It may be 
mentioned that the four respondents are one Pillai, Joint Secretary to the Gov- 
ernment of India. Ministry of Finance, the Superintendent of the Thana Cen- 
tral Prison, the State of Maharashtra, and the Union of India. The petition 
has come up before us for the issue of a Rule, as well as for interim reliefs. 


In order to direct the issue of a Rule as well as for the purpose of granting 
interim relief, the first question that arises is, whether the petitioner has made 
out a prima facte case to sustain the petition. The power of ‘‘Preventive deten- 
tion” is contained in Entry No. 9 of List I (Union List), as well as in Entry 
No. 3 in List III (Concurrent List) in the Seventh Schedule to the Constitution. 
Tt is our prima facie opinion that, on a plain reading of the said entries, the 
word ‘‘preventive’’ occurring therein is clearly used in antithesis to the concept 
of ‘‘punitive”’ detention. Happilv, this prima facte view which we take is suv- 
ported by a judgment of the highest Court of our country, and that is the 
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judgment in the case of Sampat v. State of J. & K.! in which, in a case under 
the Jammu and Kashmir Preventive Detention Act, 1964, J. C. Shah J. deli- 
vering the judgment of the Court observed as follows (p. 1157): 


“One more question needs to be dealt with. The petitioner who was present in 
the Court at the time of hearing of this petition complained that he is subjected to soli- 
tary confinement while in detention. It must be emphasized that a detenu is not a 
convict. Our Constitution, notwithstanding the broad principles of the rule of law, 
equality and liberty of the individual enshrined therein, tolerates, on account of pecu- 
liar conditions prevailing, legislation which is a negation of the rule of law, equality 
and liberty. But it is implicit in the Constitutional scheme that the power to detain 
ig not a power to punish for offences which an executive authority in his subjective 
satisfaction believes a citizen to have committed. Power to detain is primarily intended 
to be exercised in those rare cases when the larger interest of the State demands that 
restrictions shall be placed upon the liberty of a citizen curbing his future activities. 
. The restrictions so placed must, consistently with the effectiveness of detention, be 
minimal.” (Italics ours.) 


On the basis that the conditions of detention must, consistently with its effec- 
tiveness, be ‘‘minimal’’ in their rigour, we are clearly of opinion that the peti- 
tioner in the present case has a prima facie case that the said Order is ultra 
vires s. 5 of the Act which would not justify any conditions of a, punitive 
nature being imposed upon the detenn, and a Rule limited to the challenge to 
the said Order on that ground must, therefore, be issued. In so far, how- 
ever, as the petitioner has challenged the validity of the said Order on the 
grounds of its being violative of arts. 14, 21 and 22 of the Constitution, we 
are afraid, in view of the provisions of the Presidential Order made under 
art. 359(/) of the Constitution, the right to move the Court for enforcement 
of the fundamental rights under arts. 14, 21 and 22 stands suspended during 
the subsistence of the Emergency, and the petitioner is, therefore, not entitled 
to have a Rule issued in regard to the same. The reference to art. 19 in the 
petition appears to us to be inapposite. 


As far as interlocutory relief is concerned, once a prima facte case is made 
out, we certainly have the power to grant such interlocutory relief as could 
be said to be in aid of, and ancillary to, the main relief which may be available 
to the petitioner at the hearing of this petition on the footing that the provi- 
sions of the said Order laying down the conditions of detention are wlire vires s. 5 
of the Act. Once a prima facie case is made out, as the petitioner before us 
has made out on that point, the Court must next have regard to considerations 
of balance of inconvenience, and, in our opinion, those considerations clearly 
point to the granting of interlocutory relief in the present case. If such inter- 
loeutory relief is not granted, irreparable damage may be caused to the detenu 
if, for Instance, his health is impaired because of poor food, or he suffers a ner- 
vous breakdown by reason of being emotionally upset as a result of being cut off 
from his family, or if he is unable to have the petition contested effectively. 
On the other hand, no prejudice would result to the Government by an appro- 
priate interlocutory order in limited terms. If, after such interlocutory relief 
is granted, the Government ultimately sueceeds at the final hearing of this 
petition, it can enforce the said Order in its full rigour. If, on the other hand, 
the Government ultimately loses at the-final hearing of the petition, it will, 
in fact, have benefitted in the interregnum by having fettered the detenu with 
some conditions of detention which it was not entitled to impose. Considera- 
tions of balance of inconvenience, therefore, clearly point to the granting of 
appropriate interlocutory relief to the petitioner in the present case. 


The only question that survives is in regard to the form of the interlocutory 
relief which should be granted to the petitioner. Two principles in the matter 
of granting interlocutory relief are well-settled, and they are, (1) it should 


1 [1969] A.LR. S.C. 1158, para 10. 
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not make the main proceedings infructuous; and (2) as regards quantum, 
since the rights of the parties are still to be finally determined, it should be 
the minimum that is necessary pendente lite. If, at the final hearing of this 
petition, the petitioner succeeds in, obtaining the relief songht in prayer (a) 
of the petition, and the provisions of the said Order regulating the conditions| 
of detention are quashed and set aside, the petitioner would further be entitled 
to the relief claimed in prayer (b) of the petition, and perhaps, also to the 
relief claimed in prayer (c) thereof. We are, however, not disposed to grant 
all the interim reliefs that the petitioner has claimed in prayers (d) and (e) 
of the petition. In particular, having regard to the powers of the Govern- 
ment contained in s. 5(b) of the Act, and in the absence of any special reasons 
in that behalf, we do not pass any order which would preclude the respondents 
from removing or transferring the detenu to any other place of detention, 
pending the hearing and final disposal of this petition. As far as the other 
interlocutory reliefs sought by the petitioner are concerned, In our opinion, 
it is not necessary to grant all of them, but we have come to the conclusion that 
the minimum relief that is necessary to prevent irreparable damage or harm 
being caused to the detenu, pending the hearing and final disposal of this 
petition, should be granted. As already stated earher, irreparable damage 
would be caused to the detenu if his health is impaired as a result of poor food, 
or he suffers a nervous breakdown by reason of his being cut off from his 
family, or he is'unable to have the petition contested effectively, and the inter- 
locutory relief that we should grant to the petitioner should be moulded so 
as to prevent such damage or harm to the detenu by making appropriate pro- 
vision for the supply of food of his own choice from outside, as well as for 
interviews with his family members and legal advisers. 


Betore we pass the final order granting that interlocutory relief, we might 
deal briefly with the contentions that were advanced before us by Mr. M. V. 
Paranjpe on behalf of the Union of India (respondent No. 4) as well as by 
the learned Government Pleader Mr. Gumaste on behalf of the State (respondent 
No. 3). Mr. Paranjpe’s first contention was that the cases of detenus under 
the Act deal with extraordinary situations in which extraordinary persons are 
concerned, and the Court should not, therefore, interfere by an interlocutory 
order. We are afraid, no such proposition has ever been laid down by the 
Courts. On the contrary, the proposition that has been laid down by no less 
an authority than the Supreme Court in a case under the Maintenance of 
Internal Security Act, 1971, is that a law which confers extraordinary power 
on the executive to detain a person without recourse to the ordinary laws of 
the land and to trial by Courts and places the personal liberty of the subject 
in extreme peril, against which he is provided with only a limited right of 
challenge, must be strictly construed, and the power conferred by such a law 
has to be exercised with extreme care and serupulously within the bounds laid 
down in that law (Kishori Mohan v. State of W.B*). We have, therefore, no 
hesitation in rejecting this contention of Mr. Paranjpe. Mr. Paranjpe’s next con- 
tention that permitting outside food to be given to the detenu may lead to mal- 
practices by reason of daily contact with police constables is, in our opinion, an 
imaginary grievance that does not need to be dealt with. His next contention 
that since the Central Government is responsible for the health and safety of 
the detenu while in detention, outside food should not be permitted, is a point 
which has position but no substance, in so far as it is inconceivable that the food 
supplied to a detenu by his own family would be such as could be deleterious 
or harmful to his health. The very purpose of making an application for an 
interlocutory order for the supply of food from outside the prison is obviously 
that the detenu should have more wholesome food than is available to him in 
the prison. 


2 [1972] A.LR. S.C. 1749, para. 4, 
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Mr. Paranjpe’s next contention that before the said Order is declared ultra 
vires, the Central Government's power to regulate the conditions of detention 
should not be aitected by an interim order does not lay down a correct propo- 
sition of law im regard to the granting of interim relief. As already staved 
above, all that the petitioner must establish in order to get appropriate interim 

reliet is that he has a prima facte case. If, as Mr. Paranjpe sougat to contend, 
interlocutory relict cannot be granted till the impugned provision is declared 
ultra vires, the position would be that no interlocutory order could ever be 
granted ın such cases. Mr. Paranjpe’s next contention that interviews with the 
legal advisers of the detenu should be within the hearmg of a Customs Officer 
as provided in el. 12(4#+) of the said Order, would make a mockery of a relief 
of that nature, since it would be impossible for the detenu to place his cards 
on the table in the presence of a Customs Officer. Moreover, since the provi- 
sions of cl. 12 (vi) are themselves in question in the present petition, reliance 
on it is, in our opinion, out of place when we are considering the question of 
passing a reasonable interlocutory order. The last contention of Mr. Paranjpe 
was that since the petitioner bases his challenge to the said Order also on rights 
under arts. 14, 21 and 22 which cannot be enforced at present by reason of the 
Presidential Order, the granting of interlocutory relief would be ‘‘perpetuated’’ 
till the petition is heard after the removal of the Emergency. In view of the 
fact that the Rule which we are issuing is limited to the challenge to the said 
Order regulating the conditions of detention on the ground of its being wltra 
vires s. 5 of the Act, this contention of Mr. Paranjpe does not survive at all. 


The learned Government Pleader contended on behalf of the State that we 
should not pass an interim order which goes counter to the Presidential Order 
suspending the right to move the Court for the enforcement of the fundamental 
rights under arts. 14, 21 and 22 of the Constitution, and that as long as s. 5 
of the Act stands, the Court should not interfere by an interim order with the 
Government’s right to regulate the conditions of detention. This argument 
of the learned Government Pleader overlooks the fact that the prema facte case 
which we have held the petitioner to have made out, and on the basis of which 
we propose to issue a limited Rule and grant interlocutory relief, is not affected 
by the Presidential Order and has nothing to do with the validity of s. 5 of 
the Act for, even if that section is valid, the said Order cannot go beyond it. 
We, therefore, reject these contentions of the learned Government Pleader. 


In the result, we pass the following order :— 

Rule in terms of prayers (a), (b) and (e), limited to ground (a) in para- 
graph 7 of the petition, and to ground (b) in the said paragraph (omitting the 
last sentence thereof). We make the Rule returnable on August 11, 1975. 

We also order that, pending the hearing and final disposal of this petition, 

(1) the detenu should be permitted to have his food from outside at his 
own expense, subject to routine check; 

(2) the detenu should be permitted one interview with his legal advisers 
for two hours in the presence of a Customs Officer, but not within his hearing; 


(3) the detenu should be permitted one interview per month with any of 
his family members, which should be in accordance with and subject to sub- 
els, (444), (vi), (vi) and (ix) of Clause 12 of the Conservation of Foreign Ex- 
change and Prevention of Smuggling Activities (Maharashtra Conditions of 
Detention) Order, 1974. 


Order accordingly. 
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CIVIL REVISION. 


Before Mr. Justice Kania, 


B. C. SHAH & CO. v. T. P. KANANI.* 


Civil Procedure Code (Act V of 1908), O. XXXVII, RR. 4, 2; Secs. 148, 151—Ex-parte 
decree in summary suit set aside on conditions to be fulfilled within certain time— 
Court, whether can grant extension of time for fulfilling conditions. 


In a case where an ex parte decree in a summary suit is set aside under O. XXXVII, 
r. 4 of the Code of Civil Procedure, 1908, on certain conditions and a certain time 
is granted for the fulfilment of those conditions, it is open to the Court to extend 
that time, whether the application for that extension is made before or after such 
time expires. The part of the order which prescribes the period within which the 
condition imposed is to be fulfilled must be regarded as procedural and the Court, 
under either s. 148 or s. 151 of the Code, has ample power to extend such period. 

Mahanth Ram Das v. Ganga Das,! relied on. 
L. P, Jain v. Nandkumar, held no longer good law. 

G. Rite & Co. v. Chandrakant Mulchand Agarwal v. D. N. Chowbay* and 

Kalimuddin Mohiuddin Shaikh v. M/s. Auto Credit Corporation,S agreed with. 
Ramchandra v. Vithaldas,® referred to. 

However, merely because an application is made for extension of time, the Court 
will not lightly grant it; it is for the Court to examine the merits of such an appli- 
cation and grant the extension sought for only if sufficient cause is made out for not 
having compled with the condition in time. 


Tau facts appear in the Judgment. 


Mrs. Sujata Manohar, instructed by Shah & Sanghau, for the applicants. 
Ajay H. Desai, with Ramesh R. Shah, for the opponent. . 


Kania J. An interesting question arises in this revisional application as to 
whether the Court has any power to enlarge the time granted for fulfilling a 
condition imposed on a defendant by an order passed under O. XXXVII, r. 4 
of the Civil Procedure Code, 1908, setting aside an ex parte decree in a sum- 
mary suit filed under the provisions of O. XXXVII, r. 2 of the said Code. 

The facts, which are necessary for appreciation of the points raised before 
me, lie within a narrow compass. The respondent filed a summary suit against 
the petitioners under the provisions of O. XX XVII, r. 2, Civil Procedure Code, 
in the Bombay City Civil Court. This suit was based on a promissory note 
for Rs. 7,000 executed by the petitioners. A summons for Judgment was taken 
out in this suit. On February 7, 1974 the said summons for judgment reach- 
ed hearing. The petitioners and their advocate were absent and the summons 
was made absolute with the result that an ex parte decree was passed against 
the petitioners. The petitioners then took ont a notice of motion for setting 
aside this ex parte decree. This notice of motion was disposed of by learned 
Judge Shri Dighe of the Bombay City Civil Court. The order of the learned 
Judge provided that the ex parte decree was set aside on condition that the , 
petitioners deposited in the Court a sum of Rs. 4,000 within two weeks of the 
making of the said order. Although there is some error in the actual words 
used in the later part of the order, it is clear, and it is common ground 
before me, that the rest of the order provided that in case of failure of the 


* Decided, August 29,1974. Civil Revision [056 (Unrep.). 


p 7 

Application No. 318 of 1974. 5 (1968) Special Civil Application No 2709 
1 [1961] ALR. S.C. 882. of 1968, decided by Chitale J., on December 
2 (1960) 68 Bom. L.R. 48. 18, 1968 (Unrep.). 


8 (1969) 78 Bom. L.R. 428. 6 [1964] ALR. Bom. 251, s.c. 66 Bom. 
4 (1956) Civil Revision Application No. 88 L.R. 277. 

of 1956, decided by J.C. Shah J.,on August 18, 

! 
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petitioners to deposit the said amount within that time, the motion was to stand 
dismissed with the result that the ex parte -decree was to stand. This order 
was passed on March 6, 1974. It is also common ground that this order was 
made under 0. XXXVII, r. 4, Civil Procedure Code. The petitioners preferred 
an appeal to this Court, which was dismissed summarily by my learned brother 
Vaidya J. on March 20, 1974, which was also the last date for making the de- 
posit of Rs. 4,000. This amount was not deposited in the trial Court in time. 
According to the petitioners, they were ready with the amount on the following 
" day, but the respondent’s advocate did not consent to the deposit and hence 
they were unable to make the deposit. There is some controversy about this, 
but I am not concerned with the same. The fact remains that it was on March 
28, 1974, that the petitioners took out a notice of motion for enlargement of 
the time to make the said deposit. This motion reached hearing before the 
learned Judge, Shri Guttal, of the said Court. After setting out the facts, 
which I have set out above, the learned Judge has taken the view that he had 
no jurisdiction under s. 148, Civil Procedure Code, to enlarge the time. He 
has further held that there was no inherent jurisdiction in the Court, either, 
under the provisions of s. 151, Civil Procedure Code to enlarge the time for 
the making of the deposit. In view of these conelusions reached by the learn- 
ed Judge, he,dismissed the notice of motion taken out by the petitioners. It 
may be noticed that the judgment of the learned Judge makes it clear that the 
learned Judge preferred the view taken by a learned Single Judge of this 
Court in L. P. Jain v. Nandkumar! to the view taken by another learned Single 
Judge of this Court in G. Rite & Co. v. Chandrakant» The principal ques- 
tion before me is whether the learned Judge of the Bombay City Civil Court 
was in error when he took the view that he had no jurisdiction to enlarge the 
time either under s. 148 or s. 151, Civil Procedure Code. 

As the controversy centres mainly on the provisions of ss. 148 and 151, Civil 
Procedure Code, it may be useful to take note of these provisions at this stage. 
Section 148, Civil Procedure Code, lays down that where any period is fixed 
or granted by the Court for the doing of any act prescribed or allowed by the 
‘Code, the Court may, in its discretion, from time to time, enlarge such period, 
cven though the period originally fixed or granted may have expired. Section 
151, Civil Procedure Code, provides that nothing in the Code shall be deemed 
to limit or otherwise affect the inherent power of the Court to make such orders 
as may be necessary for the ends of justice or to prevent abuse of the process 
of the Court. 

In support of the view taken by the learned Judge below Mr. Desai, who 
appears for the respondent, has placed strong reliance on the decision in 
L. P. Jun v. Nandkumar. That is a decision of S. M. Shah J. of this Court. 
In that ease, the defendant took out a notice of motion for setting aside an 
ex parte decree passed against him and in disposing of it the City Civil Court 
passed an order that on the defendant’s depositing a certain amount in Court 
and on his paying the plaintiff a certain amount for costs within a specified 
period, the ex parte decree should be set aside and if the said amounts were 
not so deposited and paid the notice of motion was to stand dismissed. The 
defendant failed to carry out the terms and conditions of the order within 
the specified time and he took out a chamber summons for extension of time 
for payment of deposit and costs. This chamber summons was heard by the 
same Judge who had heard the notice of motion and he dismissed it on the 
ground that he had no jurisdiction to entertain the application for extension 
of time. It was held, on appeal, by S. M. Shah J. that s. 148 of the Code did 
not apply to the case as the deposit and payment required to be made by the 
order were not acts which were prescribed or allowed by the Code and that 
once the Judge had disposed of the notice of motion and passed a final order 
on it, he was completely functus officio and he had no seisin over the matter, 
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and he could not, therefore, entertain the defendant’s application for exten- 
sion of time for making the deposit and the payment of costs. 8. M. Shah J. 
bas observed in the judgment (p. 49) that the only point, which was canvassed 
before him by the learned counsel for the defendant, was that under s. 148, 
Civil Procedure Code, the learned Judge had ample jurisdiction to extend the 
time for making the deposit as well as the payment directed by the order 
setting aside the ex parte decree. This argument was negatived by S. M. Shah 
d., who took the view that once the order setting aside ex parte decree on cer- 
tain conditions was passed, the Court, which passed the order, immediately be- 
comes functus officio on the passing of the said order and could possibly have 
no jurisdiction on the subject-matter of the notice of motion at all after the 
order was passed and, therefore, any application by the defendant for exten- 
sion of time for the purpose of complying with the terms of that order would 
not be entertainable by that Court. Hence, according to the view taken by 
S. M. Shah J., even if the application for extension of time were to be made 
within the period fixed for the making of the deposit, yet the Court would be 
powerless to grant any extension of time. The further observations of 8. M. 
Shah J. show that in his view as the final order on the notice of motion had 
been passed, there was no scope for the exercise of inherent jurisdiction under 
g. 151, Civil Procedure Code. It is submitted by Mr. Desai that, in view of 
this decision, the learned trial Judge was clearly right in the view which he 
has taken. 


I would have little hesitation in accepting the aforesaid argument of 
Mr. Desai, if the matter had rested with this decision alone. However, I find 
that there are a number of other decisions, which are material_on this point, 
and which tend to suggest that the view taken by 8. M. Shah J. in the afore- 
said case cannot now be regarded as good law. In Mahanih Ram Das v. 
Ganga Das? a Bench of the High Court, while deciding an appeal in favour 
of the appellant, passed a peremptory order fixing the period for payment of 
deficit Court-fee. The order of the High Court provided that the office of the 
High Court was to calculate the amount of Court-fee payable on the valuation 
given by the High Court and the plaintiff (appellant) was given three months’ 
time to pay the Court-fee for the trial Court and also for the High Court. The 
said order further, inter alta, provided that if the amount was not paid within 
the time given, the appeal would stand dismissed. If the Court-fee was paid 
within the time given, the appeal would be allowed with costs and the suit 
brought by the plaintiff would stand decreed with costs. The plaintiff failed 
to pay the Court-fee within the time given and applied for extension of time 
before the time given had run out, but the application came up for hearing 
before a Division Bench after the period had run out. It was held by the 
Supreme Court that the High Court was not powerless to enlarge the time 
even though it had peremptorily fixed the period for payment. Section 148, 
Civil Procedure Code, in terms, allowed extension of time, even if the original 
period fixed had expired, and s. 149 was equally liberal. It was further held 
that such procedural orders though peremptory (conditional decrees apart) are, 
in essence, in terrorem, so that dilatory litigants might put themselves in order 
and avoid delay. They do not, however, completely estop a Court from taking 
note of events and circumstances which happened within the time fixed. Tt 
was observed that ss. 148, 149 and 151 of the Civil Procedure Code clothed 
the High Court with ample power to do justice to a litigant if sufficient cause 
was made for extension. The observations of their Lordships of the Supreme 
Court, show that the High Court could have exercised its powers first/ when the 
petition filed within time was before it, and again under the exercise of its 
inherent powers, when the two petitions under s. 151 of the Code were filed. 
[f the High Court had felt disposed to take action on any of those occasions, 
se. 148 and 149 would have clothed them with ample power to do justice to a 
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litigant for whom it entertained considerable sympathy, but to whose aid it 
erroneously felt unable to come. Although in that particular case, the appli- 
cation for extension of time was made before the time granted to make the 
payment of additional Court-fees had expired, the actual order for extension 
was made after that period had expired and the observations of the Supreme 
Court clearly go to suggest that such an application could have been granted 
even if it had been made after the time granted had expired. Mr. Desai tried 
to distinguish this case on the ground that it relatéd to the question of pay- 
ment of Court-fee and that in such a case, s. 149, Civil Procedure Code gave 
umple powers to the Court to grant the extension of time sought for by the 
appellant. This is true and the provisions of s. 149 of the Code have been 
taken note of by the Supreme Court. However, the further observations of the 
Supreme Court, although obiter, are binding on me and they clearly show that 
it is not merely in a case covered by s. 149 but in the case of all orders, which 
are regarded as procedural, that the Court has the power to extend the time 
granted, in the interests of justice. 

I propose to come next to the decision of Gatne J. in G. Rite & Co. v. 
Chandrakant. In that case, an order was made by the Bombay City Civil 
Court, on a notice of motion taken out by the defendants to set aside an 
ex parte decree, to the effect that on the defendants depositing Rs. 4,275 in 
Court and paying the costs of the notice of motion fixed at Rs. 45 on or be- 
fore April 22, 1968, the notice of motion was to be made absolute. On the de- 
fendants failing to deposit the amount and paying the costs as aforesaid, the 
notice of motion was to be dismissed with costs. The defendants deposited the 
amount of Rs. 4,275 before the due date, but due to inadvertence failed to de- 
posit the amount of Rs. 45 for costs. A notice of motion to extend time for 
depositing the amount of costs was taken out, admittedly after the time granted 
for making this deposit expired. This notice of motion was dismissed by the 
learned Judge on the ground’that on the passing of the order on the previous 
notice of motion he had become functus officto as the payment of costs directed 
by him had not been made within the time fixed. In disposing of the appeal 
against this order, it was held by Gatne J. that the words ‘‘the notice of motion 
to be dismissed with costs’’ used in the order lent themselves to the interpreta- 
tion that a further order of dismissal was contemplated in the case and there 
was no final order so that the Court retained control over the proceeding and 
had jurisdiction to enlarge the time for payment. This part of the judgment 
is not material for the decision of the case before him. It has, however, been 
further held by Gatne J. that even assuming that the order in question was 
a self-operating order and the expression ‘‘the notice of motion to be dismissed 
‘with costs” is treated as being equivalent to the expression ‘‘the notice of motion 
to stand dismissed with costs’’, the Court has the necessary power under s. 148 
of the Civil Procedure Code to extend the time and that apart from the pro- 
visions of s. 148, the Court is also empowered to use its inherent powers under 
s. 151 of the Code in a case of this kind where the Court is satisfied that failure 
to deposit the small amount of costs was not deliberate but more or less acci- 
dental. The judgment of Gatne J. shows that he has placed strong reliance 
on the decision of the Supreme Court in Mahanth Ram Das v. Ganga Das and 
pointed out that there are observations of the Supreme Court in that decision 
which show that time could be extended even after the expiry of the original 
period and these observations, even though in the nature of obster, are clearly 
binding on this Court. It has been held by Gatne J. that he was unable to 
agree with the view taken by S.M. Shah J. in L. P. Jain v. Nandkumar, re- 
ferred to by me earlier. Gatne J. observes that a plain reading of the provi- 
sions of O. IX, r. 18, Civil Procedure Code is enough to show that under that 
Tule if the Court’is satisfied that the summons was not duly served or that the 
defendant was prevented by any sufficient cause from appearing when the suit 
was called on for hearing, it shall make an order setting aside the decree as 
against him upon such terms as to costs, payment into Court or otherwise as 
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it thinks fit and shall appoint a day for proceeding with the suit. Hence the 
order, directing the defendant to pay costs and deposit the amount, is clearly 
an order permitted or allowed by the Code and in complying with that order, 
the defendant must evidently be deemed to be performing an act prescribed or 
allowed by the Code with the result that the application for extension of time 
would fall within the scope of s. 148, Civil Procedure Code. Gatne J. has fur- 
ther pointed out that the authority of the aforesaid decision in L. P. Jan v. 
Nandkumar has been considerably shaken by the decision of the Supreme Court 
in Mahanth Ram Das v. Ganga Das. Although in the case before Gatne J. 
the ex parte decree was set aside and: the condition of depositing the amount 
of Rs. 4,275 and paying the cost of Rs. 45 was imposed under O. IX, r. 13 of 
the Code, even in the present case, I find that the provisions of O. XXX VII, 
r. 4 of the Code enable the Court, at the time of setting aside the decree passed 
in a summary suit, to impose such terms on the defendant as the Court thinks 
fit. There can, therefore, be no doubt that the condition relating to the deposit 
of Rs. 4,000 imposed by the learned Judge, Shri Dighe, was a condition which 
he was authorised to impose under O. XXXVII, r. 4 of the Code, and hence the 
making of that deposit can certainly be regarded as an act permitted or allow- 
ed by the Code and in seeking to comply with that order the defendant must 
be deemed to be performing an act prescribed or allowed by the Code, with the 
result that the provisions of s. 148 of the Code would clearly come into play. 
Apart from this, even if it is held that s. 148 of the Code is not applicable, 
then the Court would have ample power under s. 151 of the Codé to grant 
extension of time to make the deposit in a suit of this nature. 

It was urged by Mr. Desai that the decision in L. P. Jain v. Nandkumar 
should be preferred to the decision in G. Rite & Co. v. Chandrakant, I am. 
unable to accept this contention, particularly in view of the fact that the autho- 
rity of the decision in L. P. Jam v. Nandkumar has been considerably under- 
mined by the decision of the Supreme Court in Mahanth Ram Das v. Ganga 
Das and also in view of certain other decisions to which I shall presently 
come. 

In Mulchand Agarwal v. D. N. Chowbay* an ex parte decree was passed by 
the Court of Small Causes against the defendant, in his absence, for Rs. 2,900 
with costs and professional costs. The defendant applied for setting aside this 
decree. On November 11, 1955 the Court passed an order stating: ‘‘By con- 
sent, on defendant depositing in Court the sum of Rs. 1,500 within 10 days, 
notice absolute, suit to be on board on 10-1-1956, in default notice discharged’’. 
The defendant was unable to deposit the amount of Rs. 1,500 in Court within 
-the period of ten days. On the eleventh day the defendant applied for con- 
doning one day’s delay in depositing the money in Court. This application was 
rejected by the learned trial Judge. Against this order, Civil Revision Applica- 
tion was preferred to this Court. It was held by J. C. Shah J. that 

“S. 151 of the Civil Procedure Code enables all Civil Courts to exercise the inherent 
powers to act ex debito justiciae to do real and substantial justice for the doing of 
which alone the Court exists or to prevent abuse of the process of Court. Even if 
there was no provision in the Code the learned Judge should have, under s. 151, passed 
an order restoring the sult when the defendant showed his willingness to deposit the 
full amount only one day after the date on which the period provided under the original 
order expired.” 


It is significant that in this case the power was exercised under s. 151 of the 
Code although the application for extension of time was made after the time 
granted had expired and the order provided that in default of the deposit of 
the said amount of Rs. 1,500 within ten days the notice was to stand discharged. 
It is unfortunate that this decision was not cited before S. M. Shah J. when 
he decided the case of L. P. Jain v. Nandkumar. It is quite possible that had 
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this decision been cited before S. M. Shah J., he might not have taken the 
view which he has taken in the said decision. 


I come next to the judgment of my learned brother Chitale J. in Kalimuddin 
Mohiuddin Shaikh v. M/s. Auto Credst Corporation” In that case a summary 
_ suit was filed against the petitioners and the summons for judgment was made 
absolute. The petitioners took out a notice of motion for setting aside the decree. 
On that notice of motion an order was made which, inter alia, directed the de- 
fendants (petitioners) to deposit in Court a certain sum on or before August 23, 
1968 and a further amount of Rs. 3,000 on or before September 26, 1968. The 
order provided that if either of the amounts was not deposited by the specified 
dates the notice of motion was to Stand dismissed. There was failure to deposit 
the amount Rs. 3,000 within the time provided and a chamber summons was taken 
out for extension of time. This chamber summons was admittedly taken out 
within the time provided for the making of the deposit. The learned Judge, who 
heard the chamber summons, took the view that the Court had no jurisdiction 
to extend the time fixed by the aforesaid order. In the Special Civil Appli- 
cation Chitale J. declined to follow the decision in L. P. Jam v. Nandkumar 
and observed that the point before him was covered by the decision of the 
Supreme Court in Mahanth Ram Das v. Ganga Das. He further observed that 
in the case before him, there was no conditional decree but merely a condi- 
‘tional peremptory order. The application for extension of time was granted 
by Chitale J. 


It was next urged by Mr. Desai that whatever might be the position as far 
as the other suits are concerned, as far as summary suits filed under O. XXXVII, 
r. 2 of the Code are concerned, where the Court in such a suit has set aside an 
ex parte decree on fulfilment of certain conditions within a particular time, 
the Court has no power to extend the time granted. In support of this sub- 
mission, he relied on the decision of Chandrachud J. (as he then was) in 
Ramaben v, Hindustan Electric CoS In that case it was held that where a 
decree is passed in a summary suit under O. XXXVII, r. 2(2) of the Code of 
Civil Procedure, on the failure of the defendant to comply with the terms of 
conditional leave, the decree cannot be set aside by the Court which passed it 
on the ground that the defendant had sufficient reasons for not complying with 
the terms of the conditional order. This decision, in my view, is of no rele- 
vance at all in the case before me. There is no question here of setting acide 
any decree otherwise than under the provisions of O. XXXVII, r. 4 of the 
Code as in that case. The ex parte decree passed against the petitioners in the 
present case was, in fact, set aside by the learned Judge Shri Dighe in exer- 
cise of the powers, under O. XX XVII, r. 4 of the Code, and the only question 
before me is, whether the learned Judge Shri Guttal had the jurisdiction to 
extend the time granted by Judge Dighe for depositing the sum of Rs. 4,000 
in Court upon which the ex parte decree was to stand set aside. It is true that 
there is an observation in the judgment of Chandrachud J. to the effect that 
QO. XXXVII of the Code is, in a sense, a self-contained Code. However, the 
later observations make it quite clear that the learned Judge has used this ex- 
pression merely to show that the only provisions for setting aside the decrees 
passed in summary suits are those contained in O. XX XVII, r. 4 of the Code. 
There is nothing in this judgment to indicate that as far as the other matters 
are concerned, the provisions of the Code have no application to such suits. 
Quite apart from this, I find that this decision has been overruled by a Divi- 
sion Bench of this Court in Ramchandra v. Vithaldas.7 It is significant that 
in that decision, the Division Bench has gone on to state as follows (p. 252): 

“,...If, therefore, a case arises where conditional leave is granted (in a summary 
suit) and the condition is not complied with and the decree follows, and if the Court 

5 (1968) Special Civil Application No. 6 (1962) 64 Bom. L.R. 794, 


2709 of 1968, decided by Chitale J., on 7 [1964] A.I.R. Bom. 251, s.c. 66 Bom. 
December 18, 1968 (Unrep3, L.R. 277. 


1974,] B. C. SHAH V. T. P. KANANI (4.C.J.)—Kania J. 517 


is satisfied that there are special circumstances which require the getting aside of the 
decree then it has to set aside the decree, and the only effect would be to enable the 
Court to extend the time for complying with the condition, which it otherwise has 
under Section 148 of the Civil Procedure Code, if an application were made before the 
expiry of the period.” 


These observations although obiter clearly suggest that in the view of the Divi- 
sion Bench, the Court in such a case would have the power under s. 148 of the 
Code to extend the time granted for fulfilment of a condition imposed by the 
order setting aside the ex parte decree passed in a summary suit. 

In my view, the decision in L. P. Jain v. Nandkumar can no longer be re- 
barded as a good law in view of the decisions to which I have referred above. 
In a case where an ex parte decree in a summary suit is set aside on certain 
conditions and a certain time has been granted for the fulfilment of those condi- 
tions, it is open to the Court fo extend that time, whether the application for 
such extension is made before or after such time expires. In such a case, the 
part of order, which prescribes the period within which the condition imposed 
should be fulfilled, must be regarded as procedural and the Court has ample 
power to extend such period either under s. 148 or s. 151 of the Code. This is 
not to suggest that merely because an application is made for extension of time 
the Court would lightly grant the same. It would be for the Court to examine 
the merits of such an application and grant the extension sought for only if suf- 
ficient cause has been made out for not having complied with the condition in 
time. 


con rest of the judgment is not material to this Report.] 
Rule made absolute. 


FULL BENCH — APPELLATE CIVIL. 
[ NAGPUR BENCH] 


Before the Hon'ble Mr. R. M. Kantawala, Chief Justice, Mr. Justice Tulzapurkar and 
Mr. Justice Masodkar. 
, SUBHASH GANPATRAO BUTY v. MAROTI KRISHNAJI DORLIKAR.* 
Limitation Act (XXXVI of 1963), Secs, 12(2), Explanation, 5, 15(2)—Indian Limitation 
Act (IX of 1908), Sec. 12—Time taken by Court for preparation of decree, whether 
should be excluded while computing time requisite for obtaining copy of decree 
under Explanation to s. 12(2) of Act XXXVI of 1963--Whether making application for 
certified copy, before or after drawing up of decree, makes any difference—Provt- 
sions of s. 12(2) and Explanation, scope of—Interpretation of statute—-N atural and 
grammatical--Statute of limitation, construction of. 


On a plain and grammatical construction of the Explanation to s. 12(2) of the 
Limitation Act, 1963 the intention of the Legislature is clear and that is that while 
computing “the time requisite for obtaining'a copy of a decree” any time taken by 
the Court for preparation of the decree before an application for a copy thereof is 

" ` ‘made is not to be excluded, that is to say, such period will have to be included while 
: computing.the time requisite for obtdining a copy. 

- Irrespective of the question as to whether an application for a certified copy of 
the decree is made before drawing' up of the decree or after the decree has been 
drawn up or signed, the operative part of the Explanation to s. 12(2) of the Act must 
come into play.’ In elther of the events,- while computing the time requisite for 
obtaining a certified copy; the time taken by the Court for drawing up of the decree 
will have to be included in the time requisite for obtaining a copy. 

The two provisions, namely sub-s. (2) of s. 12 of the Act and the Explanation to 
the sub-section, deal with different topics or subject-matters: whereas the substantive 


*Decided August 27, 1974. Civil R velon sion Application No. 854 of 1978). 
Application No.:358 of 1978 (with Civil Revi : 
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provision contained in sub-s. (2) deals with the subject of computation of the period 
of limitation for an appeal, etc., the Explanation deals with the subject of the com- 
putation of time requisite for obtaining a copy of the decree or order. 

Sitaram Dada v. Rama Dada, over-ruled. 

State of Bihar v. Md. Ismail? (majority view), D. S. Jain v. R. K. Jalal Nrishingha 
v. Ajit Kumar, Koutuki v. Raghu Shahjahan Begum v. Zahirul Hasan® and S. K. 
Tangkhul v. W. Tangkhul,’? agreed with. 

Keshab Roy v. Malancha Debt,8 Krishnappa v. Ramchandrasa? and Chunnilal v. 
State of M.P.,'© disapproved. 

The intention of the law maker has to be deduced from the enactment itself and 
where the language of an enactment is clear and wnambiguous no external aid can 
be sought for placing an interpretation thereon different from what is warranted by 
the natural and grammatical meaning of the language used. 

Statutes of limitation are in their nature strict and inflexible enactments: they 
ought to receive such a construction as the language, in its plain meaning, imports. 

Luchmee Buksh Roy v. Runjeet Ram Panday,!! relied upon. 


P. N. Deopujari, for the appellant. 
M. 8. Choudhari, for respondents Nos. 1 to 3. 


TULZAPURKAR J. Two questions have been referred to this Full Bench by the 

learned single Judge for our determination, which run as follows: 

(1)` What is the true and correct interpretation of the Explanation appended to 
s. 12 of the Limitation Act, 1963 and whether by that Explanation a litigant applying 
after the decree is made can exclude the time taken by the Court to prepare the decree 
and treat it as the time requisite for obtainnig a copy of decree under s. 12(2) of the 
Act? 

(2) Whether after the passing of the 1963 Act under art. 116 the starting point for 
limitation is the date on which actually ‘the decree is made; or is the date of the judg- 
ment still the starting point for limitation? 


Principally the first question centers round the true and proper interpretation 
of sub-s. (2) of s. 12 of the Limitation Act, 1963 and the Explanation thereto 
and the question arises under these circumstances: The above two Second 
Appeals were filed in this Court on March 1, 1971 and the question is whe- 
ther the appellant in each of the appeals is entitled to get}the benefit of 
s. 12(2) read with the Explanation thereto and can contend that the appeals are 
filed within the time prescribed for filing appeals. To understand the claim 
made by the appellants it will be necessary to set out certain dates. The judg- 
ment against which the appeals have been preferred was delivered on October 
26, 1970, the decrees were signed by the First Appellate Court on December 
9, 1970, applications for certified copies of the decree were made by the ap- 
pellants on February 6, 1971; the copies became ready for delivery on February 
‘19, 1971 and they were also received by the appellants on the same day and 
‘thereafter the appeals were filed by the appellants in this Court on March 1, 
1971. The question principally is whether the time taken by the Court for 
drawing up of its decree is to be included within the concept of ‘time requisite’ 
for obtaining the certified copy of the decree and it was not disputed before 
us that if this time, namely the time between the date of the pronouncement 
of the judgment (October 26, 1970) and the date when the decrees were pre- 
nared and signed (December 9, 1970) was included within the time reqnisite 
for obtaining a copy of the decree, the appeals would be within the prescribed 
period of limitation, but if this period was not so included the appeals would 


1 (1966) 69 Bom. L.R. 688, s.c. [1968] 6 [1973] A.LR. All. 511. 


A.I.R. Rom. 204. 7 [197R] A.LR. Gauhati 60. 
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be barred by twenty-two days. It may incidentally be mentioned that the appel- 
lant in each of these cases had applied for condonation of delay under s. 5 
(vide Civil Application No. 353 of 1973 and Civil Application No. of 354 of 
1973) but the learned single Judge was not satisfied that the appellants were pre- 
vented by sufficient cause from preferring their appeals within the prescribed 
period of limitation. In other words, the applications for condonation of de- 
lay were rejected by him and therefore the claim of the appellants that there 
has been no delay in presenting the appeals and the same have been filed within 
the prescribed period of limitation arises for our consideration. Before the 
above question is considered under the provisions of the 1963 Act, it would be 
desirable to indicate what was the position of law on the aspect under con- 
sideration under the prior enactment and it would be convenient at this stage 
to set out the old s. 12 of 1908 Act; sub-s. (2) of that section, which would be 
relevant, ran as follows: 

‘In computing the period of limitation prescribed for an appeal, an application for 
leave to appeal and an application for a review of judgment, the day on which the judg- 
ment complained of was pronounced, and the time requisite for obtaining a copy of 
the decree, sentence or order appealed from or sought to be reviewed, shall be excluded.” 


There was no Explanation whatever appended to this provision and the phrase 
‘time requisite for obtaining a copy of the decree’ came up for consideration in 
several cases before the Courts and the two words ‘requisite’ and ‘obtaining’ 
occurring in the said phrase were construed in a particular manner, The view 
consistently taken by all the Courts was that the word ‘requisite’ did not mean 
merely required but it meant ‘properly required’ and similarly the word ‘ob- 
taining’ indicated an effort on the part of the applicant to get a copy of the 
decree. Laying equal emphasis on both the aforesaid words and interpreting 
them in this manner a Full Bench of this Court in the case of Jayashankar 
Mulshankar v. Mayabhai! took the view that what has got to be excluded is 
the time which is properly required and the time which has got to be so ex- 
cluded is the time which is necessary for obtaining a copy of the decree. It 
also took the view that the action on the part of the appellant in applying for 
a copy of the decree was not a decisive factor in considering whether time 
should be excluded under this sub-section or not as it felt that it was futile 
on the part of the appellant to apply for a copy when in fact the original was 
not ready and when in fact no copy of the original could be given, to him. 
But from this it did not follow that the whole of the time required for pre- 
paring the decree should necessarily be excluded in every case. The Court 
further took the view that there may be a case where the preparation of the 
decree was entirely left to the Court, where the intervention of the parties was 
not at all necessary and all the time spent for the preparation of the decree 
was the result of what the Court had got to do and the various steps that the 
Court, had to take, and in a case like this, it might be that the whole time would 
have to be excluded. But there may also be a case where the intervention of 
the party was necessary in order to prepare the decree; various steps might 
have to be taken by the parties or their lawyers before a decree could be ready 
and before it could be signed; in such a case the Court would have to consider 
whether any of the time taken up for the preparation of the decree could be 
attributed to the fault or negligence of the appellant, and if any of the time 
could be so attributed then that time could not be excluded under s. 12(2). 
Now, ordinarily the distinction that has been pointed by this Court in the above 
decision princinally relates to the position which obtains on the Original Side 
of this Court where the appellants or their attornevs are reauired to take steps 
for drawing up of the decree and the position which obtains in the mofussil 
where the parties or their advocates are not required to take such steps except 
by wav of paying stamp duty necessary for drawing up of the decree or hand- 
ing over of the folios for the purpose of drawing up of the decree and the view 


1 (1951) 64 Bom. L.R. 11, F.B., s.c. [1952] A.I.R. Bom. 122. 
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which this Court took was that the time properly taken for the preparation of 
the decree and the time which lapsed between the pronouncement of the judg- 
ment and signing of the decree should be excluded under s. 12(2). If it is 
established to the satisfaction of the Court that in any particular case the 
whole of the time was not properly required for the purpose of preparing the 
decree, then such time as was not properly required would not be excluded 
under s. 12(2). In other words, under the old provision of s. 12(2) of the 
Limitation Act, 1908 the time requisite for obtaining a copy of the decree was 
regarded as having been made up of two periods, (a) period requisite for bring- 
ing the original decree into existence and (b) period requisite for preparing 
a copy after the decree had come into existence and that both these periods 
would have to be excluded if in the process of bringing into existence the ori- 
ginal decree any steps as such were not required to be taken by the appellant. 
The question as to what time could be legitimately deemed to be taken for 
obtaining a copy of the decree under the old s. 12(2) came up for considera- 
tion before the Supreme Court in the case of Jagat Dhish v. Jawahar LaP and 
the Court pointed out that there was a sharp difference of opinion between 
different High Courts on the question as to how the concept of ‘time requisite 
for obtaining a copy’ was to be understood. The Court pointed out that on the 
question of computation of time requisite for obtaining a copy of the decree, 
the Full Benches of High Courts of Bombay (Jayashankar Mulshankar v. 
Mayabhat), Calcutta (Bani Madhub Mitter v. Matungint Dass?) and Patna 
(Gabriel Christian v. Chandra Mohan*) had taken the view that the entire 
period taken by the Court for preparing the decree after pronouncement of 
the judgment should be included in computing the time requisite for a copy 
of the decree, irrespective of whether an application for such a copy was made 
either before or after the decree had been prepared but, on the other hand, the 
Full Bench' of Nagpur High Court (Umda v. Rupchand’) had taken a diffe- 
rent view that if an application for a copy was not made before the decree was 
prepared by the Court, the period between the date of the judgment and the 
date of preparation of the decree could not be taken as time requisite for ob- 
taining a copy of the decree and as such should not be excluded in computing 
the period of limitation. Paragraphs 9 to 10 of that judgment which are mate- 
rial run as follows (p. 835): 
“The answer to the question as to whether the presentation of the appeal on Decem- 
ber 23, 1959, is in time or not would depend upon the construction of s. 12, sub-s. (2) 
of the Limitation Act. We have already noticed that the period prescribed for filing 
the present appeal is 90 days from the date of the decree. Section 12, sub-s. (2), provides, 
inter alia, that in computing the period of limitation “the time requisite for obtaining 
a copy of the decree shall be excluded.” What then is the time which can be legitimately 
deemed to have been taken for obtaining the copy of the decree in the present case? 
Where a decree is not drawn up immediately or soon after a judgment is pronounced, 
two types of cases may arise. A litigant feeling aggrieved by the decision may apply 
for the certified copy of the judgment and decree before the decree is drawn up, 
or he may apply for the said decree after it is drawn un. In the former case, where the 
litigant has done all that he could and has made a proper application for obtaining the 
necessary copies, the time requisite for obtaining the copies must necessarily include not 
only the time taken for the actual supply of the certified copy of the decree but also for 
the drawing up of the decree itself. In other words, the time taken by the office or the 
Court in drawing up a decree after a litigant has applied for its certified copy on judg- 
ment being pronounced, would be treated as a part of the time taken for obtaining the 
certified copy of the said decree. Mr. Pathak has fairly conceded that on this point 
there is a consensus of judicial opinion, and in view of the formidable and imposing 
array of authorities against him he did not raise any contention about the validity of 
the view taken in all those cases. (The Court referred to the Full Bench decisions of 
the Bombay, Calcutta and Patna High Courts mentioned above and other decistons). 


2 [1961] A.LR. S.C. 882. 4 Hear] A.LR. Pat. 45, F.B. 
3 (1886) LL.R. 18 Cal, 104, F.B. 5 [1927] A.T.R, Nag. 1, F.B. 
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There is, however, a sharp difference of opinion in regard to cases where an appli- 
cation for a certified copy of the decree is made after the said decree is drawn up. In 
dealing with such cases Courts have differed as to what would be the period requisite 
for obtaining the certified copy of the decree. The Bombay, Calcutta and Patna High 
Courts appear to have held that the period taken in drawing up of the decree would 
be part of the requisite period, while other High Courts have taken a contrary view. 
It is significant that though the High Courts have thus differed on this point, in every 
case an attempt is judicially made to do justice between the parties. With that aspect 
of the problem, however, we are not concerned in the present appeal.” 


It must, however, be stated that the case that had arisen before the Supreme 
Court fell within the former category mentioned in para. 9 of its judgment. 
It was a case where an application for a certified copy of the decree had been 
made by the appellant before the decree had been prepared and signed by the 
Judge. Obviously, therefore, the question of resolving the difference of opi- 
nion which obtained between different High Courts in a case where an applica- 
tion for a copy of the decree was made after the decree had been signed did 
not arise and in view of the Full Bench decisions referred to at the end of 
para. 9, the Court held that the appeal in that particular case was preferred 
within limitation. Though an unduly long period of five years was taken by 
the lower Court to draw up its decree the same was held as time requisite for 
obtaining the copy and was counted in favour of the appellant. 

Having indicated what was the position under the old provisions of the 
1908 Act, it would now be desirable to consider the question under the rele- 
vant provisions of the 1963 Act. Section 12 deals with the topic of exclusion 
BF time in legal proceedings and sub-s. (2) thereof which is material, runs as 
follows: 

“12. (2) In computing the period of limitation for an appeal or an application for 
leave to appeal or for revision or for review of a judgment, the day on which the judg- 
ment complained of was pronounced and the time requisite for obtaining a copy of the 
decree, sentence or order appealed from or sought to be revised or reviewed shall be 
excluded.” 


Omitting sub-ss. (3) and (4) with which we are not concerned, we would re- 
produce the Explanation which again is material for our purpose; it runs as 
follows: 


“Explanation —In computing under this section the time requisite for obtaining a 
copy of a decree or an order, any time taken by the court. to prepare the decree or order 
before an application for a copy thereof is made shall not be excluded.” 


Contrasting the above provisions with the old provision it will appear clear 
that by the 1963 Act two changes have been effected. First a provision for 
exclusion of time requisite for obtaining a copy for preferring a revisional ap- 
plication has been made and secondly an Explanation which was not there has 
been added and having regard to the language thereof it is clear that the Ex- 
planation is germane and referable to sub-s. (2) and has to be read with that 
provision and no other of s. 12. 

Now, on the facts of the instant case, admittedly the application for certi- 
fied copy of the decree was made on February 6, 1971 which was long after 
the decree had been prepared and signed by the lower Appellate Court and 
the question that arises for our consideration is whether in such a situation the 
time taken by the Court for preparation of the decree between the date of 
the pronouncement of judgment (October 26, 1970) and the date of the sign- 
ing of the decree (December 9, 1970) is to be included’ within ‘the time requi- 
site for obtaining a copy of the decree’ or not, that is to say, whether the said 
period is to be excluded in computing the prescribed period of limi- 
tation for filing the appeal and on this question rival submissions were 
put before us. On behalf of the appellants Mr. Deopujari contended that 
reading sub-s. (2) of s. 12 together with the Explanation the aforesaid time or 
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period that was taken by the Court for drawing up its decree will have to be 
included within the ‘time requisite for obtaining a copy of the decree’ so that 
the appellants were entitled to enlarged period of limitation for filing their 
appeals. It was pointed out that under sub-s. (2) of s. 12 in computing the 
period of limitation for an appeal ‘the time requisite for obtaining a copy of 
the decree’ is to be excluded and how the time requisite for obtaining a copy 
of the decree is to be computed has been clearly indicated in the Explanation 
which states that in computing such ‘time requisite’ any time taken by the 
Court to prepare the decree before an application for a copy thereof is made 
shall not be excluded, which means that the same shall be included. He, there- 
fore, urged that if this period between the pronouncement of the judgment 
and the signing of the decree was available to the appellants, for exclusion for 
the purpose of computing the period of limitation for filing an appeal, the ap- 
peals filed by his clients on March 1, 1971 were clearly within the prescribed 
period of limitation. On the other hand, it was contended by Mr. Choudhari 
appearing for the respondent that the Explanation has to be read along with 
substantative provisions contained in s. 12(2) of the Act and if it was so read 
and if regard was had to the object for which the Explanation has been in- 
troduced in 1963, it would be clear that a duty has been cast upon the litigant 
desirous of preferring an appeal to make the application for a certified copy 
of the decree as early as possible or soon after judgment has been pronounced, 
for, it was then that the period which was taken by the Court for preparing 
its decree after such an application has been made that could be included 
within the concept of the time requisite for obtaining a copy of the decree and 
under the Explanation the Legislature has clearly indicated that any time 
taken by the Court to prepare the deeree before an application for: a copy 
-thereof is made should not be available to or should not count in favour of 
the appellant. According to him, the entire section positively deals with the 
exclusion of time in legal proceedings and that was clear from the marginal 
note as also the substantive provisions contained in sub-ss. (Z) to (4) of the 
section and it is in the context of such substantive provisions of the section 
that speak of exclusion of time that the Explanation will have to be inter- 
preted and if it is so interpreted the word ‘‘shall not be excluded’’ occurring 
therein cannot be construed as ‘‘shall be included”; morever, the Eixplana- 
tion has undoubtedly cast a duty on the appellant to file the application for a 
copy no sooner judgment is pronounced and in view of this he urged that if 
the interpretation sought to be placed on the Explanation by the appellants is 
accepted it would place a non-diligent appellant at an advantage as against 
diligent appellant in that both would be put on the same footing in the matter 
of getting exclusion of time for the purpose of preferring an appeal and that 
would not be consistent with the object of Legislature in casting a duty on 
the appellant to apply for a copy no sooner the judgment is pronounced. He, 
therefore, urged that since in this case the applications for certified copies 
were made on February 6, 1971, long after the decree had been prepared and 
signed by. the lower appellate Court, the period between October 26, 1970 and 
December 9, 1970 should not under the Explanation be excluded for the pur- 
pose of computing the limitation. In support of the construction which he 
canvassed before us he strongly relied on the recommendations made by the 
Law Commission on the strength of which the provisions of the old 1908 Act 
were recast as also on the Statement of Objects.and Reasons appended to the 
Bill which was placed before the Central Legislature. He pointed out that in 
the context of old s. 12(2) the Law Commission had made the following recom- 
mendation in para. 37 of its Report: 

“Some Courts have taken the view that the delay in drafting the decree before an 
application for a copy is made should be deducted as ‘time requisite’. But we think 
that a delay of the office before the application for a copy is made should not count in 
favour of the party. A suitable provision should be added to make this élear.” 
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He further pointed out that Bill No. XI of 1962, which ultimately became the 
Limitation Act, 1963, was introduced in the Rajya Sabha on June 19, 1962 
with a view to ‘implement the Law Commission’s report and that in the ’State- 
ment of Objects and Reasons appended to the Bill the object or purpose of 
inserting the new s. 12 has been stated as follows: 

“The existing section 12 is being amended,— 

(i) to include applications for revision within its scope; 

(ti) to provide expressly that the time requisite for obtaining a copy of the judg- 
ment in the case of an application for leave to appeal is also to be excluded; 

(iii) to make it clear that any delay in the office of the court in drawing up a 
decree or order before the application for a copy thereof is made, shall not be excluded.” 


Relying upon the recommendation of the Law Commission and the object 
with which s. 12(2) and the Explanation thereto were enacted Mr. Choudhari 
contended that the Explanation must be so construed that any time taken by 
the Court to prepare the decree before an application for a copy thereof is 
made shall not be counted in favour of the appellant, that is to say, the same 
shall not be excluded for the purpose of computing the period of limitation. 


The question is really one of proper interpretation of sub-s. (2) of s. 12 
and the Explanation thereto. The object of all interpretation is to discover 
the intention of the Legislature, but such intention of the Legislature must be 
deduced from the language used, for it is well accepted that the beliefs and 
assumptions of those who frame the Acts cannot make the law. One of the 
cardinal principles of interpretation of the statutes is when the language and 
grammatical construction of a particular provision in the statute are clear and 
unambiguous, they should receive plain and natural meaning and in that no 
aid can be sought from the marginal note or the aims and objects set out in 
the Statement of Objects and Reasons. The Legislature must be deemed to 
have expressed its intention through the language of its enactments. Thus, 
having regard to this principle of construction we have to approach the ques- 
tion as to the true interpretation of sub-s. (2) of s. 12 and the Explanation 
thereto. There are two or three aspects of this new provision contained in the 
1963 Act. In the first place, it cannot be disputed that sub-s. (2) of s. 12 is 
a substantive provision, which deals with exclusion of ‘time requisite’ for ob- 
taining a copy of the decree in computing the period of limitation for an ap- 
peal. Secondly, the Explanation is clearly referable to the substantive provi- 
sion contained in sub-s. (2) and to no other part of s. 12, for, the Explanation 
speaks of the time requisite for obtaining ‘‘a copy of the decree or order’’ and 
that is dealt with substantively in sub-s. (2) alone. The third aspect which 
becomes clear on a reading of sub-s. (2) and the Explanation thereto and which 
ig very important is that the two provisions deal with different topics of sub- 
ject-matters. Whereas the substantive provision contained in sub-s. (2) deals 
with the subject of computation of the period of limitation for an appeal the 
Explanation deals with the subject of computation of the time requisite for ob- 
taining a copy of the decree or order and if this aspect that the two provi- 
sions deal with two distinct subjects is borne in mind it would, in our view, 
help in placing proper construction thereon. In a sense it could be said that 
the phrase ‘‘the time requisite for obtaining a copy of the decree” occurring 
in substantive provision of sub-s. (2) is explained in the Explanation. The pur- 
pose of an Explanation i is often to explain some concept or expression or phrase 
occurring in the main provision and it is not uncommon for the Legislature 
to accord either an extended meaning or a restricted meaning to such concept 
or expression or phrase by inserting appropriate Explanation. It is in light 
of these aspects that the provisions of sub-s. (2) of s. 12 and the Explanation 
thereto will have to be construed. The substantive provision of sub-s. (2) pro- 
vides that in computing the period of limitation for an appeal the time re- 
quisite for obtaining a copy of the decree shall be excluded and the Explana- 
tion, which explains the concept of ‘time requisite for obtaining a copy’, states 
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that in computing such ‘‘time .requisite’’ any time, taken by the Court to pre- 
pare the decree before an application for a copy of the decree is made shall 
not be excluded. In other words, the plain and grammatical meaning of the 
Explanation, in our view, is that while computing the ‘time requisite’ for ob- 
taining a copy of a decree, any time taken by the Court to prepare the decree 
or order before an application for a copy thereof is made shall be included. 
As we have stated above, the Explanation does not deal with the topic of com- 
puting the period of limitation for an appeal but explains the concept of ‘time 
requisite for obtaining a copy of the decree’ and provides that while computing 
such time requisite the time taken by the Court to prepare the decree before 
an application for a copy thereof is made shall not be excluded. The expres- 
sion ‘‘shall not be excluded’ must of necessity mean that the time taken by 
the Court for preparation of a decree ‘‘shall be included’’. In other words, 
such time will be excluded for computing the preseribed period of limitation 
for an appeal, the same being regarded as properly falling within the concept 
of time requisite for obtaining a copy. On a-fair reading of the substantive 
provision together with Explanation it appears to us clear that the Legislature 
clearly intended that a litigant desirous of preferring an appeal against a de- 
cree should get the benefit of time taken by the Court to prepare the decree 
before he has made an application for a copy thereof and that such time taken 
by the Court shall be included in the time requisite for obtaining a copy. 


It was urged by Mr. Choudhari that the opening words of the Explanation 
‘In computing under this section’’ should be taken to refer to the topic of 
computing the period of limitation which is substantively dealt with by sub- 
s. (2) and if the opening words were so understood, the meaning would be 
clear that in computing the period of limitation under the section the time 
taken by the Court to prepare a decree before an application for a copy there- 
of is made shall not be excluded meaning thereby that such time taken by the 
Court to prepare the decree shall not be counted in favour of the party which 
would be in consonance with the Law Commission’s recommendation and carry 
out the real intention of the Legislature. In our view, this would be a mis- 
reading of the Explanation, for the Explanation as indicated above clearly 
deals not with. the topic of computation of period of limitation but with the 
topie of computing of the time requisite for obtaining a copy of a decree and 
it provides that while computing the time requisite for obtaining a copy of a 
decree any time taken by the Court to prepare a decree or an order before 
an application for a copy thereof is made shall. not be excluded. If the Legis- 
lature intended to implement and carry out the recommendation of the Law 
Commission and the purpose as indicated in the Statement of Objects and 
Reasons appropriate language could have been used while enacting the Ex- 
planation. The purpose could have been achieved if the word ‘‘not’’ was 
omitted from the expression ‘‘shall not be  excluded’’ while enacting the Ex- 
planation or it could have been achieved ‘if the opening words of the Explana- 
tion ran ‘‘in excluding under this section the time requisite for obtaining a 
copy of a decree” but since such language-has not been employed it is the duty 
‘of the Court to interpret the language actually employed and to determine the 
intention of the the Legislature from such language and since there is no ambi- 
cuity about the language actually employed, neither the ‘recommendation of 
the Law Commission nor the aims and object as set out in the Statement of 
Objects and Reasons can be brought in aid or can be allowed to infiluenee the 
‘natural and grammatical’ meaning of the Explanation as enacted by the Parlia- 
ment. In this behalf it would be useful to’ refer to the provisions of s. 15(¢2) 
and the Explanation thereto. Under s. 15(2) it has been ‘provided that’ in 
computing the period of limitation for any suit for which the previous consent 
or sanction of the Government or any other authority is required, in’ accòrd- 
ance with the requirements of any law for the time being’in force, the’-time 
required for obtaining such consent or sanction shall be excluded and while 
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explaining the concept of ‘time required for obtaining the consent or sanction’ 
an Explanation has been enacted as follows: 

“Fxrplanation.—In excluding the time required for obtaining the consent or sanction 
of the Government or any other authority, the date on which the application was made 
for obtaining the consent or sanction and the date of receipt of the order of the Govern- 
ment or other authority shall both be coun 


This shows how appropriate language has been used by Parliament with a view 
to implement the Law Commission’s recommendation contained in para. 44 of 
its report in the context of s. 15. Similarly with a view to implement the 
Law Commission’s recommendation or carry out the purpose as stated in the 
Statement of Objects and Reasons in the context of s. 12 the Parliament could 
have likewise employed appropriate language by enacting the opening words 
of the Explanation to s. 12(2) as ‘‘In excluding under this section the time 
requisite for obtaining a copy of a decree or an order’’. Instead the Explana- 
tion as enacted clearly provides that in computing the time requisite for ob- 
taining a copy of a decree or an order, any time taken by the Court to pre- 
pare the decree or order before an application for a copy thereof is made shall 
not be excluded. After all the intention has to be deduced from the enact- 
ment itself and if the language of the enactment is clear and unambiguous no 
external aid can be sought for placing an interpretation thereon different from 
what is warranted by the natural and grammatical meaning of the language 
used. On a plain and grammatical construction of the substantive provision 
contained in s. 12(2) read with the Explanation, therefore, it appears to us 
very clear that under the Explanation while computing the time requisite for 
obtaining a copy of a decree any time taken by the Court to prepare the de- 
cree before an’ application for a copy thereof is made shall not be excluded, 
which must mean that the same shall be included. In our view, therefore, the 
contention urged by Mr. Deopujari on behalf of the appellants deserves to be 
accepted that on a proper interpretation of the relevant provisions contained 
in the substantive part of s. 12(2) of the Act read with the Explanation there- 
to the nppeals must be held to have been filed within time. 


A large number of authorities were cited at the Bar in which the question 
of proper construction of the Explanation to s. 12(2) of the Limitation Act, 
1963 came up for consideration before various Courts in the country. Some of 
these are in favour of the construction which we have put on the Explanation 
while there are others which have taken a contrary view and we will deal with 
these authorities presently. Reliance was placed by Mr. Deopujari on the Full 
Bench decision of Patna High Court in the case of State of Bihar v. Md. Ismails 
where a majority view taken by the Full Bench supports the interpretation 
which we have placed on the relevant provisions of the Act. After referring 
to the state of law which obtained prior to the enactment of the 1963 Act this 
is what the Patna High Court (majority view) has observed with eee to the 
Explanation to s. 12(2) of the 1963 Act (p. 4): 

“The draftsman having used the word ‘excluded’ at the end of each of the four sub- 
sections, appears to have thought fanciful to use the same word at the end of the ex- 
planation, to have as it were, a rhythmical effect. To counteract the natural meaning 
of ‘excluded’, he used another negative form in the same expression so that the real 
meaning will not be lost. The expression ‘shall not be excluded’ means undoubtedly 
‘shall be included.’ ; 

What is provided in the explanation ‘not to be excluded’ (meaning to be included) 
is ‘any time taken by the Court to prepare the decree or order before an application for 
a copy thereof is made’. If the application is made after the decree or order is pre- 
pared, then, the time taken by the Court for preparation of such decree or order cannot 
be more than what was actually taken for that purpose, irrespective of the date of 
application for copy. If the application is made before the decree or order is prepared, 
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in that case, the time spoken of will be the period from the date of the judgment to 
the date of the application. The rest of the period taken by the Court to prepare the 
decree or order after the application will necessarily come within the time requisite for 
obtaining the copy, It is only about the period preceding the application for copy filed 
before the preparation of the decree, there was some doubt, according to some High 
Courts, if that period can be said reasonably to be requisite for obtaining a copy. To 
remove all those doubts, the explanation has now, clearly and in simple language, pro- 
vided that while computing the time requisite for obtaining a copy of the decree or 
order, that period shall not be excluded; in other words, that period will be included 
within the time requisite for obtaining a copy. 

If we read ‘shall be included’ for ‘shall not be excluded’ in the explanation, there 
cannot be the slightest doubt that the thing in which the inclusion is meant is the time 
requisite for obtaining a copy. If the opening words of the explanation would have been 
‘in computing the period of limitation’ as it is in sub-sections (1), (2) and (4), the mean- 
ing would have been certainly different. But the language was purposefully different 
and the whole explanation is about the computation of the ‘time requisite for obtaining 
a copy of a decree or an order’.” 


In this case also strong reliance was placed upon the recommendation of the 
Law Commission as well as the object or purpose as mentioned in the State- 
ment of Objects and Reasons for enacting the Explanation. But the conten- 
tion based upon this aspect was negatived by the majority judgment which ob- 
ples as follows (p. 5): 

...The recommendation of the Law Commission or the objects and reasons stated 
in the bill cannot alter the clear and unambiguous meaning of the actual enactment that 
the Parliament passed.” 


In the concurring judgment delivered by Justice A. B. N. Sinha the purpose 
of the Explanation has been explained in a particular manner. The learned 
Judge has observed as follows (p. 6): 

_  “.,,All the four sub-sections of section 12 as also sections 13, 14 and 15 deal with 
exclusion of time in computing the period of limitation, whereas the Explanation deals 
with connotation or meaning of the expression ‘time requisite for obtaining a copy of a 
decree or an order’. There appears to be no justification for reading the words ‘shall 
not be excluded’ as equivalent to saying ‘shall not be included’. The legislature, in my 
view, has by inserting the Explanation sought to expand the meaning of the expression 
time requisite for obtaining a copy of a decree or an order’; and it is well settled that 
when any word, phrase or expression in any enactment is explained by the legislature, 
the Act has to be applied with the authoritative explanation of that expression, phrase 
or word, as the case may be, for the very object of the authoritative explanation is to 
enable the Court to understand the Act in the light of the Explanation, and the con- 
struction of the Explanation must depend upon its terms, and no theory or hypothesis 
as to its purpose can be entertained unless it is to be inferred from the language used.” 


It may, however, be stated that a dissenting view was taken by Justice U. N. 

Sinha and the only reason why the learned Judge was not inclined to accept 

the construction that the words ‘‘shall not be excluded” should mean ‘‘shall be 

included’’ was the general tenor of the section and the fact that the section dealt 

with the topic of exclusion of time in legal proceedings as its head-note indicated. 

i ~ portion of the reasoning of the learned Judge may be be quoted 
p. 3): 

“...It has been urged by the learned Additional Standing Counsel that the Expla- 
nation should mean that the time taken by the Court to prepare the decree before an 
application for a copy thereof is made ‘shall be included’ as time requisite, as the Expla- 
nation states that it ‘shall not be excluded’. I am not in a position to accept this conten- 
tion, as s. 12 is not concerned with any inclusion of time at all. The section is concerned 
with exclusion of time, and, therefore, it is not possible to interpret the Explanation by 
holding that the expression, ‘shall not be excluded’ means ‘shall be included’ as time 
requisite for obtaining a copy of the decree.” 
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With respect, it must be observed that though it is true that all the substan- 
tive provisions contained in sub-ss. (Z) to (4) of s. 12 are not concerned with 
any inclusion of time but provide for exclusion of time in computing the period 
of limitation, the Explanation in terms deals with the topic of computation of 
the ‘time requisite for obtaining a copy of the decree’ and it is in the context 
of this topic dealt with by the Explanation that we have to construe the words 
‘shall not be excluded’’ and the natural meaning of that expression would be 
as we have indicated ‘‘shall be included’’. We are in respectful agreement 
with the majority view. 

Mr. Deopujari next referred to five decisions, two of the Calcutta High Court 
and one each of Orissa, Gauhati and Allahabad High Courts in which similar 
view has been taken i.e. similar to the majority decision in the Patna case. In 
the case of D. S. Jain v. R. K. Jalal,’ the Calcutta High Court has opined that 
the words ‘‘shall not be extluded’’ in the Explanation mean that the time taken 
to prepare the decree or order shall be included in computing the period for 
obtaining certified copy. It was a case where an application for a certified 
copy had been made after the decree in question had been prepared and the 
Court took the view that in that event under the Explanation the time re- 
quisite for preparing a decree or an order was not to be excluded from the 
time required for obtaining a certified copy, which in other words means that 
the same will have to be included in the time for copy and thus necessarily 
the period of limitation for filing an appeal would get extended. The Calcutta 
High Court has indicated as to how the Explanation would apply in both the 
cases, namely, where an application for a copy has been made before the decree 
is drawn up and where it has been made after the decree has been drawn up 
and it has observed as follows (p. 444): 

“Accordingly, if after the decree or order is prepared, an application is made for copy, 
then under the Explanation the time required for preparation of the decree or order, 
shall be not excluded from the time required for obtaining a certifled copy, in other 
words, it will be included in the time for copy and thus necessarily for limitation. 
Again, if application is made before the preparation of the decree or order, then time 
under the Explanation as being the requisite for copy, will include the time between the 
pronouncement of the judgment and the date of application for copy, and the rest of 
the period as may be taken by the Court to prepare decree or order will be the time 
required for obtaining the copy as provided in sub-sections (2) to (4) of Section 12, 
The Explanation is clear and there will be no ambiguity if one remembers that while 
sub-sections (2) to (4) of Section 12 of the Act relate to exclusion of time for obtaining 
certified copy of relevant judgment, decree or order, the Explanation concerns not with 
the limitation for appeal or application, but with the computation of time ‘required for 
copy.” 


The next decision of the Caleutta High Court on which reliance was placed js 
reported in Nrishingha v. Ajit Kumar’ After quoting the Explanation given 
in s. 12 the Court observed as follows (p. 217): 

“True effect of Section 12 is that the periods that come within each of the sub- 
sections in the Section have to be added to the period of limitation, that is 90 days, 
for ascertaining the last date for filing the appeal. Effect of the Explanation is that the 
period that comes within it has to be added also when period under sub-section (2) is 
being added.” 


In Koutukt v. Raghu? this is what the Orissa High Court has observed (p. 119): 


“...It is legitimate to argue that if the Legislature wanted to adopt the view ex- 
pressed by the Law Commission on this subject and felt the necessity, as did the Law 
Commission, to add an Explanation to Section 12 to resolve the conflict which then existed 
between the different High Courts, nothing was easier for them than to adopt the Ex- 
planation the Law Commission had suggested. But it appears to us that the Explanation 


7 [1970] A.I.R. Cal. 448. 9 [1970] A.LR. Or, 116. 
8 [1971] A.I.R. Cal, 218. 
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which was actually added to Section 12 of the Act means just contrary to the suggestion 
of the Law Commission. It is argued that as in the Statement of Objects and Reasons ot 
the new Limitation Act the reason for adding the Explanation to Section 12 was to 
make it clear that any delay in the office or the Court in drawing up of a decree or 
order before the application for a copy thereof is made shall not be excluded, the Ex- 
planation actually added must be interpreted in such a manner that it would be in accord 
with the Statement of Objects and Reasons and that therefore the correct interpretation 
of the Explanation should be to exclude, in computing the time requisite for obtaining 
a copy of the decree, the interval that elapses between the date of judgment and the 
date on which the application is made. The meaning to be given to an Explanation 
must depend upon its terms and no theory of its purpose can be entertained unless it 
has to be inferred from the language used. We cannot also assume a mistake in an Act 
of Parliament. If we do so, we would render many Acts uncertain by putting different 
constructions on them according to our individual conjectures, The draftsman of the 
Act may have made a mistake; if that be so, the remedy is for the Legislature to 
amend it.” 


Following the majority view of the Patna High Court the Court held that the 
time taken by the Court for preparation of a decree before an application was 
made for copy thereof should be included in time requisite for obtaining copies 
for the purpose of filing an appeal against the judgment. 

Reference may next be made to a decision in the case of Shahjahan Begum v. 
Zalurul Hasan, where the majority view in the Patna decision was approved. 
A contention similar to the one which was raised before us by Mr. Choudhary 
based on the opening phrase of the Explanation was also raised before the 
Allahabad High Court and it would be interesting to refer to the relevant ob- 
servations in that behalf which run as follows (p. 512): 

“It was urged on behalf of the respondents that the opening phrase of the Explana- 
tion, namely ‘In computing under this Section’ means that the method of computation 
contemplated by the Explanation is with regard to computing the period of limitation 
porvided by Section 12, This is a mis-reading of the Explanation. Section 12(2) gives 
the method of computing the period of limitation for an appeal. One such method of 
computation is to find the time requisite for the copy. The Explanation deals with the 
manner of computation of the time requisite for obtaining the copy only. Since the 
method of computing the time requisite for obtaining a copy was not mentioned in sub- 
section (2) of Section 12, that is why the Explanation lays down the methods of cal- 
culating the time requisite for obtaining a copy for purposes of ‘this Section’.” 


A. further contention that the phrase ‘‘before an application for a copy thereof 
is made” occurring in the Explanation was redundant was also raised before the 
Allahabad High Court and the manner in which the Court dealt with this con- 
tention will be pertinent. It has observed thus (p. 513): 


“It was then urged that in this view, the phrase ‘before an application for a copy 
thereof is made’ is redundant in the Explanation. We are unable to agree. This phrase 
has been mentioned in the Explanation to emphasise and clarify the pre-existing differ- 
ence of opinion between the various High Courts, which was precisely on the point as 
to whether the time taken in drawing up the decree prior to the making of an application 
was or was not liable to be included in computing the period of time requisite for 
obtaining a copy. The Legislature has now said that this is a part of the time requisite 
for obtaining a copy. This is the significance of the phrase ‘before an application for 
copy thereof is made’. If this phrase had not been there, the erstwhile controversy may 
well have remained unresolved.” 

It might be mentioned that the Gauhati High Court has not been uniform in 
its view on the proper interpretation of the Explanation to s. 12(2) of the Act. 
There are two decisions of that Court, which express contradictory views. In 
S. K. Tangkhul v. W. Tangkhul" the Court has held that the time taken by the 
Court to prepare the decree from the date of judgment till the decree was sign- 


10 [1972] A.LR. AU. 511. 11 [1978] A.LR. Gauhati 60. 
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ed should be included in computing the ‘time requisite’ for obtaining the copy 
although the application for a copy of the decree was made after the decree was 
signed; in other words, in this case the learned Judge has followed the majority 
view expressed in Patna decision. In another case reported in the same volume 
in Keshab Roy v. Malancha Debi,” a contrary view has been expressed, namely 
that the time taken by the Court to prepare a decree or an order prior to mak- 
ing of the application for a copy thereof cannot be excluded in computing the 
period of limitation. In taking this view Goswami J. relied upon the opinion 
that had been expressed by the Division Bench of that Court in an earlier case 
reported in Naimuddin Ahmed v. Lokeshwar Gogoi. The Division Bench had 
expressed its opinion in these words (p. 84): 

“Tt is, therefore, manifest that the time taken by the Court before an application 
for a copy of the decree is made shall not be taken into account in calculating the time 
requisite for obtaining a copy. When the New Act is applicable, we have to take a 
fresh look at the matter. The word ‘obtaining’ becomes significant. Htymologically 
“obtain” means “to get’; “to procure by effort.” Therefore the time requisite for 
obtaining a copy must be after the appellant or the applicant makes an effort by makmg 
an application for getting the copy. Hence giving effect to all the words appearing in 
the Explanation, the conclusion is irresistible that the time taken by the Court to pre- 
pare the decree or order prior to the making of the application for a copy cannot be 
excluded in computing the period of limitation’.” 


It: does appear from the above observations on which reliance was placed by 
Mr. Justice Goswami in Keshab Roy’s case that the Division Bench seems to - 
have overlooked the aspect that the Explanation does not deal with the topic 
of computing the period of limitation for an appeal but in terms deals with the 
topic of computing the time requisite for obtaining a copy and if this aspect 
of the Explanation as distinct from the topie dealt with in substantive provi- 
sions contained in s. 12(2) is kept in mind, it will appear clear that the view 
expressed by the Division Bench on which reliance was placed by Justice Goswami 
would not be in accord with the language employed in the Explanation. 

There were two or three decisions on which reliance was placed by Mr. Chou- 
dhari in support of his contention on the proper interpretation to be placed 
upon the Explanation to s, 12(2) of the Act. The first important decision 
on which he relied was the decision of a single Judge of this Court in the case 
of Sitaram Dada v. Rama Dada where the learned Judge has taken the view 
that an appellant would be entitled only to the exclusion of the time between 
the date on which he applies for certified copies and the date on which those 
copies are ready for delivery and that the time between the date of the judg- 
ment and the date on which the decree was drawn up should not be excluded 
if the party has applied for certified copy of the decree after the decree is 
drawn. As we shall indicate presently, the entire judgment of the learned 
single Judge has proceeded on what has been regarded as the object of the 
Explanation. Reliance was placed before the learned Judge upon the judg- 
ment of the Full Bench of this Court reported in Jayashankar Mulshankar v. 
Mayabhai which had been rendered under the old Act and the learned Judge 
has observed as follows (p. 635): 

“In that case the Full Bench has taken the view that it is not necessary for an 
appellant to apply for a copy of the decree-which is not in existence and which is 
neither prepared nor signed by the Judge. According to the learned Chief Justice, who 
delivered the Judgment of the Full Bench, it would be futile for the appellant to apply 
for a copy when the original itself is not ready, because there can be no copy without 
the original. Now, the view taken by the Full Bench as regards the necessity for making 
an application for a copy of a document which is not yet ready is, in my opinion, not 
good law today by reason of the Explanation to s. 12 `of the Limitation Act. The object 
of the Explanation is to require the appellant to apply for a copy of the decree even 


19 [1978] A.I.R. Ganhati 88. 14 (1966) 69 Bom. L.R. 688, s.c. [1968 ] 
18 [1972] Assam L.R. 8. A.LR. Bom. 204 
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if the decree is not ready. That is why the Explanation gays in terms that the time 
taken by the Court to prepare the decree before an application for a copy thereof is 
made shall not be excluded. In other words, the Explanation contemplates that the 
‘period between the date of the application for a certified copy of the decree and the 
date when the copy is ready can alone be excluded. If a party applies for a certified 
copy of the decree after the decree is drawn up, the time between the date of judgment 
and the date on which the decree was drawn up cannot be excluded, because under the 
Explanation the time taken by the Court to prepare the decree before the application 
for a copy thereof is made shall not be excluded. In my opinion, therefore, the appel- 
lants will not be entitled to the exclusion of the entire period between the date of judg- 
ment and the date when certified copies of the judgment and decree were ready for 
delivery. They are entitled only to the exclusion of the time between the date on 
‘which they applied for certified copies and the date on which those copies were ready 
for delivery.” 


The learned Judge has also indicated the evil which was sought to be com- 
bated by the enactment of Explanation in the new Act and this is what he 
has observed in that behalf (p. 635): 


“,..Permitting a litigant to walt for making an application for certified copies until 
the decree is drawn up leads in most cases to delay and the Legislature wanted to com- 
bat this evil. It, therefore, provided by the Explanation to s. 12 that the time taken by 
the Court to prepare the decree or order before an application for a copy thereof is 
made shall not be excluded.” 


With great respect, the entire reasoning of the learned Judge seems to be based 
upon the object with which the Explanation came to be enacted and again, 
with respect, it may be pointed out that the aspect as to what topic is dealt 
with by the Explanation seems to have been overlooked. It may be that the 
object of the Explanation was to require an appellant to apply for a copy of 
the decree even if the decree was not ready. But even if that be the object, 
the question is as to what is actually provided for by the Explanation. It is 
true as has been stated in the above quoted observations that by the Explana- 
tion the Legislature has provided that ‘the time taken by the Court to pre- 
pare the decree or order shall not be excluded’ but such time shall not be ex- 
eluded from what? Not from the preseribed period of limitation but the 
same shall’ not be excluded from the ‘time requisite for obtaining a copy.’ If 
such time taken by the Court to prepare the decree is not to be excluded while 
computing the time requisite for obtaining a copy of the decree, it must mean 
the same shall be included within the time so requisite and the same shall be 
excluded under sub-s. (2) in computing the period of limitation for an appeal. 
On the point of construction of the Explanation to s. 12(2), therefore, it is 
not possible for us to accept the view taken by the learned single Judge in 
the Bombay decision referred to above. 


There are three more decisions which have taken a view similar to the one 
taken by the learned single Judge of this Court in the aforesaid decision. One 
of such décisions is reported in Keshab Roy v. Malancha Debi, which we have 
already dealt with above. The second one is the decision of the Mysore High 
Court in the case of Krishnappa v. Ramchandrasa.5 The Division Bench of 
Mysore High Court in this case decided the question arising under the Expla- 
nation to s. 12(2) of the Act on the basis of undisputed position of law which 
arose on a consideration of certain provisions of the Civil Procedure Code and 
the Limitation Act. The Court pointed out that it was indisputable that period 
of limitation for an appeal against a decree began to run from the date of 
decree, that the Limitation Act did not specify which that date should be, 
whereas the Civil Procedure Code expressly stated that the decree shall bear 
the date of the judgment and the legal position involved in the rule contained 
in the Civil Procedure Code flew directly from the fact that.under the Civil 


15 [1078] A.LR. Mys. 284, 
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Procedure Code an appeal lay only against the decree and decree itself con- 
stituted the final adjudication of matters in dispute in a suit and the judg- 
ment was merely a statement of reasons in support of the deeree and the de- 
cree whenever it might have been prepared and signed cannot possibly be made 
to bear a date other than the date of the judgment. It further pointed out 
that it was equally clear that the period that was excluded (other than the 
day on which the judgment complained of was pronounced) by sub-s. (2) of 
g. 12 of the Limitation Act was only one period and the said period was des- 
cribed as ‘‘the time requisite for obtaining a copy of the decree’’ and not for 
preparing a decree or preparing a copy of the decree. The Court proceeded 
to observe as follows (p. 236): 


“Theo effect of these two propositions is that there are no two periods for exclusion 
nor two dates for the commencement of the limitation, and the only period which is 
capable of being excluded is the period which is related to conduct or attempt on the 
part of the appellant to obtain the copy of the decree. The commencement of that 
period can only be the date on which the appellant takes the first step for obtaining a 
copy of the decree and that step could only be the making of an application for certified 
copy. 

Once the appellant makes such an application, the mere fact that he has made an 
application but has not been furnished with a copy, without any default on his part, is 
sufficient to entitle him to secure exclusion of the period from computing the perlod of 
limitation for appeal.” 


It is on the basis of the aforesaid reasoning that the Mysore Court did not 
accept the majority view ressed in the Full Bench decision of the Patna 
High Court in the case of State of Bihar v. Md. Ismail. After referring to 
the view of the learned single Judge of this Court in Sttaram Dada v. Rama 
Dada, the Mysore High Court held that the real purpose of the Explanation 
to s. 12 was to clarify that in computing the time requisite for obtaining a 
copy of the decree the time taken by the Court for preparation of the decree 
could never be excluded. The party was entitled to exclude only the period 
which was directly related to his attempt to get the certified copy and not 
any other period. The Explanation did not envisage that there were two 
periods of exclusion nor two dates for the commencement of the limitation. 
With great respect, it may be pointed out that even in this case the aspect that 
the Explanation deals with the topic of computation of the time requisite for 
obtaining a copy and the same did not deal with the topic of computation 
of limitation for filing an appeal seems to have been overlooked. In our view, 
the Explanation makes it very clear that any part of the time taken by the 
‘Court for preparation of the decree before the date of an application for a 
copy thereof is made has not to be excluded while computing the time requi- 
site for obtaining a copy. In this view of the matter, it would be difficult for 
us to subscribe to the view taken by Mysore High Court. 


The last decision to which reference’ was made by Mr. Choudhari was the 
decision of Madhya Pradesh High Court in Chunnilal v. State of M. P.§ It 
is unnecessary to discuss this decision in detail but it will suffice to point out 
that the Madhya Pradesh High Court has followed the earlier view taken by 
the Judicial Commissioner, High Court, Nagpur in the case of Umda v. Rup- 
chand and it has taken the view that while enacting the Explanation to 
s. 12(2) of the Act the Legislature seems to have accepted that view expressed 
in the said Nagpur decision. In other words, the question of proper inter- 
pretation of the Explanation inserted for the first time in the New Act of 1963 
has not been considered afresh. 


Having regard to the aforesaid discussion we are clearly of the view that on 
a plain and grammatical construction of the Explanation to s. 12(2) of the 
Act the intention of the Legislature is clear, namely that while computing the 
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time requisite for obtaining a copy of a decree any time taken by the Court 
for preparation of the decree before an application for a copy thereof is made 
is not to be excluded, that is to say, such period will have to be included while 
computing the time requisite for obtaining a copy. It is also clear on a fair 
reading of the Explanation that irrespective of the question as to whether an 
application for a certified copy of the decree is made before drawing up of 
the decree or the same is made after the decree has been drawn up and signed, 
the operative part of the Explanation must come into play, that is to say, in 
either of the events while computing the time requisite for obtaining a certi- 
fied copy the time taken by the Court for drawing up of the decree will have 
to be included in the time requisite for obtaining a copy. The language of 
the Explanation being absolutely clear and unambiguous, in our view, there is 
no scope for seeking the aid of any marginal note or the recommendation of 
the Law Commission or the object or purpose stated in the Statement of Ob- 
jects and Reasons for introducing the Explanation. As has been pointed out 
by Allahabad High Court in Shahjahan Begum v. Zahsrul Hasan it is quite pos- 
sible that this particular Explanation could be said to have been inserted for the 
purpose of resolving the erstwhile controversy which obtained in the case law 
which prevailed under the old Act, the controversy being whether the time 
taken in drawing up the decree prior‘to the making of an application was or 
was not liable to be included in computing the period of time requisite for ob- 
taining a copy. We are conscious that the interpretation which we have placed 
upon the Explanation is in teeth of the recommendation of the Law Commis- 
sion and the object stated in the Statement of Objects and Reasons for in- 
troducing the Explanation to s. 12(2), but having regard to the language em- 
ployed, which is very clear and unambiguous, it is our duty to give the plain 
and natural meaning to such language, for the proposition has been well en- 
unciated by the Privy Council in the case of Luchmee Buksh Roy v. Runjeet 
Ram Panday," that Statutes of Limitation are in their nature strict and in- 
flexible enactments, and ought to receive such a construction as the language 
in its plain meaning imports. While dealing with the contention raised be- 
fore it that the particular case ought to be decided upon an equitable construe- 
tion and not upon the strict words of the statute the Privy Council has ob- 
served as follows (p. 182): 

“It has been said that this case ought to be decided upon an equitable construction, 
und not upon the strict words of the Statute, but their Lordships think that Statutes 
of Limitation, like all others, ought to receive such a construction as the language in its 
plain meaning imports. Statutes of Limitation are in their nature strict and inflexible 
enactments.” 

In view of the above discussion, our answer to the first question referred to 
us will be in favour of the appellants. i 

In view of the decision which we have reached on the first question, it is, 
we think, unnecessary to deal with or discuss the second question that has 
been posed for our decision. 


In the result, the appeals will have to be registered and they may be placed 
for admission before the learned single Judge taking Admission matters. 
Order accordingly. 
17 (1878) 18 Beng. L.R. 177, P.0. 
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Before the Howble Mr. R. M. Kantawala, Chief Justice, 
Mr. Justice Tulzapurkar and Mr. Justice Masodkar. 


DATTATRAYA NARHAR PITALE v. VIBHAKAR DINKAR GOKHALE.* 

Maharashtra Municipalities Act (Mah. XL of 1965), Secs. 21, 16(1) (i), 17, 44—Maha- 
rashtra Municipalities Election Rules, 1966, Rules 15, 13—Petition under s. 21, whether 
restricted to ground of corrupt practice only—Rule 15(10) read with s, 17 whether 
bars voter to challenge validity of election of Councillor on ground of disqualification 
under s. 16(1) (i) —Jurisdiction under s. 21 and s. 44, how exercised—Employment of 
wife as Head-Mistress in municipal school, whether attracts disqualification under 
s. 16(1) (i)—Bombay District Municipal Act (Bom. III of 1901), s. 15(1) (£)—Central 
Provinces and Berar Municipalities Act (II of 1922), s. 15(1)—Word “contract” in 
s. 16(1) (i) of Municipalities Act, whether include “employment”—Rules cannot be re- 
conctled with provisions of statute under which they are made—How construed. 


Section 21 of the Maharashtra Municipalities Act, 1965 does not contain any specific 
provision limiting the grounds on which an election or co-option or nomination of a 
Councillor can be challenged. The provisions of sub-s. (10) or (12) of the section 
do not restrict the challenge to the validity of an election to mere corrupt practice. 
In the absence of such limitation, under s, 21 of the Act the election, co-option or 
nomintaion of any Councillor can be challenged on any ground which is permissible 
under law. 

Rule 15(10) of the Maharashtra Municipalities Election Rules, 1966 read with s. 17 
of the Act, cannot be given such an over-riding effect as to take away completely 
the right of an elector or a voter to challenge the validity of an election, inter alia, on 
the ground of wrongful acceptance or rejection of the nomination paper of a candi- 
date, as for example, on the ground that he was disqualified under s. 16(1) (i) of the 
Act. 

Radhabai Bajranglal Jaiswal v. State of Maharashtra,! approved. 
Venkatrao v. Vithal,2 disapproved. 
Keshav Govind v. Extra Asst. Judge,3 agreed with. 

Ordinarily, when in a petition under s. 21 of the Maharashtra Municipalities Act, 
1965 the validity of an election of a returned candidate is challenged on the ground, 
inter alia, of disqualification, the authority clothed with power under s. 44 will nor- 
mally not proceed with the inquiry until the matter is finally decided by the Court. 
However, if notwithstanding the proceedings under s. 21, either the Collector or the 
State Government proceeds to go into the question of disqualification, then the deci- 
sion of judicial forum must always prevail. 

Ravanna Subanna v. G. S. Kaggeerappa,* Election Commission, India v. Saka 
Venkata Subba Rao,5 Kabul Singh v. Kundan Singh® and Narayan Maruti v, 
District Judge, Kolaba,7 distinguished. 

The word “contract” used in s. 16(1) (4) of the Maharashtra Municipalities Act, 
1965, is wide enough to include within its scope “employment” of the candidate’s 
wife as Head-Mistress of a Municipal School. 

Roshan Lal v. Union of India, explained. 

The fact whether a candidate has interest, direct or indirect, in a contract under 
or on behalf of a Council will depend upon the facts of each case. Where the can- 
didate’s wife who resided with him was Head-Mistress of a Municipal School, it was 


* Decided, February 6/7, 1974. Civil Re- 3 (1959) 61 Bom. L.R. 1151. 
vision Application No. 808 of 1968. 4 Hoes A.I.R. S.C. 653. 

1 (1964) Special Civil Application No. 345 5 [1953] S.C.R. 1144. 
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held that the husband, the candidate, did incur disqualification under s. 16(1) (4) 
of the Maharashtra Municipalities Act, 1965. 
Gulam Yasin Khan v. Sahebrao, explained. 

If rules cannot be reconciled with the provisions of the statute under which they 
are framed, then the provisions of statute must always prevail. Every possible at- 
tempt should be made to reconcile them; but, if it cannot be done, then, to the 
extent to which the provisions of the rules are inconsistent with the provisions of 
the statute or are derogatory thereof, they will be bad. 


K. H. Deshpande, for the applicant. 
J. N. Chandurkar, for the opponents. 


KantawaLa C. J. Applicant Dattatraya Narhar Pitale has filed this Revi- 
sion Application against the order of the learned Extra Assistant Judge, 
Amravati setting aside his election to Amravati Municipal Council from Ward 
No. 25. Elections to Amravati Municipal Council were held in July 1967 
under the Maharashtra Municipalities Act, 1965 (hereinafter referred to as ‘the 
Act’). There were several Wards within the limits of Amravati Municipal 
Council and from Ward No. 25 there were three candidates viz. the applicant, 
opponent No. 1 and opponent No. 2. The applicant secured highest number of 
votes viz. 352 while opponents Nos. 1 and 2 respectively secured 203 and 198 
votes. As the applicant secured highest number of votes, he was declared 
elected. 

On August 21, 1967 opponent No. 2 filed an election petition under s. 21(/) 
of the Act challenging the validity of the election of the applicant. The only 
ground on which the validity of the election was challenged, was that the wife 
of the applicant was employed as the Head-Mistress in Municipal Marathi 
Girls 1.1.M. School, Amravati, that she was residing with the applicant in 
the same house and that accordingly the applicant was disqualified under 
s. 16(7) (i) of the Act. This election petition was heard before the learned 
Extra Assistant Judge. It was admitted on behalf of the applicant before him 
that the wife of the applicant was residing with him and that she was em- 
ployed as the Head-Mistress in the Municipal School. But on his behalf two 
contentions were raised before the learned Judge; firstly it was contended that 
having regard to the provisions of Rule 15(/) of the Maharashtra Municipa- 
lities Election Rules, 1966 (hereinafter referred to as ‘the rules’) and s. 44 of 
the Act, it was not permissible to opponent No. 2 to challenge the validity of 
his election on the ground that the applicant was disqualified having regard 
to the provisions of s. 16(/) (#) of the Act; secondly it was contended that mere 
employment of his wife as Head-Mistress in the Municipal School was not a 
disqualification within the meaning of s. 16(/)(4) of the Act. Both these con- 
tentions of the applicant were rejected by the learned Judge and by his order 
dated July 21, 1968 he set aside the election. 

It may incidentally be observed that while these proceedings were pending 
one Suganchand Choudhari initiated proceedings before the Collector, Amra- 
vati under s. 44 of the Act for declaring that by reason of the employment of 
the wife of the applicant he was disqualified within the meaning of s. 16(/) (¢) 
of the Act, that he was disabled from continuing to be a Councillor and the 
office ought to be declared vacant. In those proceedings the Collector decided 
against Suganchand Choudhari and took the view that the applicant incurred 
no disqualification within the meaning of s. 16(/)(¢) of the Act. 

Against the order passed by the learned Extra Assistant Judge the appli- 
cant has come in revision before us. 

This revision application initially came up for hearing before Gatne J. but 
the learned Judge found that there was some conflict amongst the decisions 
of the Division Bench of this Court and he thought it proper to refer this 
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matter to the Full Bench for decision. Accordingly the matter has come up 
before us for decision, 

Mr. Deshpande on behalf of the applicant contended that in a petition under 
s. 21 of the Act the election of a successful candidate can only be challenged 
on the ground that he is guilty of corrupt practice and that it is not permis- 
sible in such a petition to urge by way of a ground a plea as regards disquali- 
fication of a Councillor as contemplated by s. 16(/) (4) of the Act. His argu- 
ment is that disqualification on the ground of s. 16(/) (4) can only be agitated 
in proceedings as can be resorted to as provided by s. 44 of the Act. Secondly 
he contended that by the mere fact that the wite of the applicant was em- 
ployed as the Head-Mistress in Municipal Marathi Girls I.H.M. Sehool the 
applicant was not disqualified within the meaning of s. 16(/) (4) of the Act. 

The Act was enacted with a view to provide for a unified pattern for the 
constitution, administration and powers of municipalities in the State of Maha- 
rashtra and to make better provision therefor. Before it was enacted a Com- 
mittee was appointed by the Government of Maharashtra to advise it on the 
matters to be covered by this Act and after considering the report of the said 
Committee it was considered expedient to unify, consolidate and amend the law 
relating to municipalities in the State. 

The word ‘‘Councillor’’ is defined in s. 2(7) and it means a person who is 
duly elected or co-opted or nominated as a member of the Council. Chapter II 
deals with Municipal Councils. Sections 10 to 20 therein pertain to Elections 
and publication of names of elected, co-opted and nominated Councillors. 
Section 21 deals with disputes in respect of election, co-option or nomination 
of Councillors. Section 15 in the above group of sections deals with qualifi- 
cation for candidates. Under that section every person, whose name is includ- 
ed in the list of voters maintained under s. 11 and who is not disqualified for 
being elected a Councillor under this Act or any other law for the time being 
in force, shall be qualified and every person whose name is not included in the 
list or who is so disqualified for being a Councillor, shall not be qualified to 
be elected as a Councillor at any election. Section 16 deals with disqualifica- 
tion for becoming a Councillor. There are several disqualifications enumerated 
in sub-s. (Z) thereof and we are concerned with disqualification contained in 
clause (4) of sub-s. (7). It provides that no person shall be qualified to be- 
come a Councillor whether by election, co-option or nomination, who, save as 
hereinafter provided, has directly or indirectly, by himself or his partner, any 
share or Interest in any work done by order of a Council or in any contract 
with or under or by or on behalf of a Council. Section 17 confers power to make 
rules regulating elections upon the State Government. Under that section the 
State Government may make rules to provide for or to regulate matters in res- 
pect of elections to be held under this Act. In sub-s. (2) thereof various spe- 
cific matters are mentioned and without prejudice to the generality of the fore- 
going powers conferred by sub-s. (1) the State Government may make rules 
with regard to all or any of the matters mentioned therein viz. inter alia, the 
nomination of candidates, form of nomination paper, objections to nomina- 
tions, scrutiny of nominations and appeals against acceptance or rejection of 
nomination papers. Section 18 provides for circumstances under which a duly 
qualified person can be nominated by the State Government. Provision is made 
as regards disputes in respect of election, co-option or nomination of Coun- 
cillors in s. 21. The material part of s. 21 is as under: 

“21. (1) No election, co-option or nomination of a Councillor may be called in 
question, except by a petition presented to the District Court by a candidate at the 
election or by any person entitled to vote at the election within ten days after the pub- 
lication of the names of the Councillors in the Official Gazette under section 19 or 20, 
as the case may be. 

(2) Any such petition— 

(a) shall contain a concise statement of the material facts on which the petitioner 
relies, 
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(b) shall, with sufficient particulars, set forth the ground or grounds on which the 
election, co-option or nomination is called in question, and 

(c) shall be signed by the petitioner and verifled in the manner laid down in the 
Code of Civil Procedure, 1908, for the verification of pleadings. 

(3) A petitioner may claim all or any one of the following declarations:— 

(a) that the election of all or any of the returned candidates is void; or 
- (b) that the election of all or any of the returned candidates is void and that he 
himself or any other candidate has been duly elected; or 

(c) that the co-option or nomination of all or any of the co-opted or nominated 
Councillors is void. _ 

(4) s 

(5) Such petition shall be inquired into and disposed of bs the District Judge or 
by any Judge not lower in rank than an Assistant Judge to whom the case or such 
cases generally may be referred to by the District Judge. 

(6) 

(7) 

(8)... 

(9) The Judge, after such inquiry as he deems necessary, may pass suitable order 
and his order shall be conclusive. 

(10) If the petitioner ‘has, in addition to calling in question the election of the re- 
turned candidate, claimed a declaration that he himself or any other candidate has been 
duly elected and the Judge is satisfied that— 

(a) the petitioner or such other candidate received sufficient number of valid 
votes to have been elected; or 

(b) but for the votes obtained by the returned candidate by corrupt practices the 
petitioner or such other candidate would have obtained a sufficient number of valid 
votes to have been elected, 
the Judge may, after declaring the election of the returned candidate void, declare the 
petitioner or such other candidate to have been duly elected: 

Provided that— 

(i) for the purpose of such computation, no vote shall be reckoned as valid if the 
Judge finds that any corrupt practice was committed by any person known or unknown 
in giving or obtaining it; 

(ii) after such computation, if any, equality of vote is found to exist between any 
candidates and the addition of one vote would entitle any of the candidates to be de- 
clared elected, one additional vote shall be added to the total number of valid votes 
found to have been recorded in favour of the candidate or candidates, as the case 
may be, selected by lot drawn in the presence of the Judge in such manner as he 
may determine. 

(1t) Where any charge is made in the petition of any corrupt practice, the Judge 
shall make an order recording the names of all persons including any candidates, if any, 
who have been proved at the trial to have been guilty of any corrupt practice and the 
nature of that practice and may disqualify any such person for becoming a Councillor 
or a Councillor or member of any other local authority for such period not exceeding 
six years but not less than two years from the date of the order as the Judge may 
specify in the order: 

Provided that, no person shall be named in such order unless— 

(a) he has been given notice to appear before the Judge and to show cause why 
he should not be so named; and 

(b) if he appears in pursuance of the notice, he has been given an opportunity of 

any witness, who has already been examined by the Judge and has given 
evidence against him, of calling evidence in his defence and of being heard. 

(12) If the Judge sets aside the election of a candidate on the ground that a cor- 
rupt practice has been committed by the returned candidate or his election agent or 
by any other person with the consent of the candidate or his election agent and if such 
candidate’s name has not been included in any order made under sub-section (11), the 
Judge shall declare such candidate disqualified for becoming a Councillor or a Coun- 
cillor or member of any other local authority for such period not exceeding six years 
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but not less than two years from the date of the order, as the Judge may specify in the 
order.” 


The corrupt practices are defined in s. 22 but we are not concerned with the 
same as it is not the case of any party that the successful candidate is guilty 
of corrupt practice. Section 44 of the Act provides for disqualification of 
Councillor during his term of office. The provision of this section will be con- 
sidered a little later when a particular contention in respect thereof will be 
considered, 


In exercise of the powers conferred by s. 17 the Government of Maharashtra 
has made the Rules. Rule 12 provides for nomination of candidates. Rule 
13 provides for scrutiny of nomination papers; under this rule it is obligatory 
upon the Returning Officer to examine the nomination papers and decide all 
objections which may be made to any nomination. He may, either on such ob- 
jection or on his own motion, after such summary inquiry, if any, as he thinks 
necessary, reject any nomination paper on any of the grounds specified in sub- 
r. (2) of r. 18. Against the decision of the Returning Officer accepting or re- 
jecting the nomination paper an appeal is provided in r. 15. Such appeal may 
be either disposed of by the District Judge himself or by any Judge not lower 
in rank than an Assistant Judge to whom the case may be referred to by the 
District Judge. The décision of the District Judge on appeal under this rule 
and subject only to such decision, the decision of the Returning Officer, accept- 
ing or rejecting the nomination of a candidate, shall be final and conclusive 
and shall not be called in question in any Court. Under s. 321 all rules made 
under the Act shall be subject to the condition of previous publication. 
Sub-section (4) thereof provides that every rule made under this Act shall be 
laid as soon as may be after it is made before each House of the State Legis- 
lature while it is in session for a total period of thirty days which may be com- 
prised in one session or in two successive sessions, and if, before the expiry 
of the session in which it is so laid or the session immediately following, both 
Houses agree in making any modification in the rule or both Houses agree that 
the rule should not be made, and notify such decision in the Official Gazette, 
the rule shall from the date of the publication of such notification have effect 
only in such modified form or be of no effect, as the case may be. 

The first contention of Mr. Deshpande on behalf of the applicant is that 
having regard to the provision of s. 21 of the Act the election can only be 
challenged on the ground that the successful candidate is guilty of corrupt 
practice. Section 21 makes common provision for challenging the validitv of 
an election or co-option or nomination of a Councillor and the procedure for 
challenging election, co-ontion or nomination is by a petition presented to the 
District Court by a candidate at the election or by any person entitled to vote 
at the election. Tt is obligatory upon the petitioner to furnish in the petition, 
tnter alia, with sufficient particulars, ground or grounds on which election, 
co-option or nomination is called in question. Such petition has to be enquir- 
ed into and disposed of by the District Judge or by any Judge not lower in 
rank than an Assistant Judge to whom the case mav be referred to by the Dis- 
trict Judee. For the trial of such petition the Judge shall have the power of 
a Civil Court ineluding those which are enumerated in sub-8. (7) of s. 21 men- 
tioned above. The Judge after such inquirv as he deems necessary may pass 
suitable order and his order shall be conclusive. Tiookine to the scheme of 
S. 21 it does not contain any specific provision limiting the ground on whieh 
an election or co-option or nomination of a Conncillor can be challenged. In 
the absence of such limitation, the election. co-option or nomination of a 
Councillor can he challenged on any ground which is permissible under law 
for challenging the validitv of such election. co-option or nomination. Refer- 
ence was, however, made bv Mr. Deshpande to snh-s. (10) and snb-s. (12) of 
s. 21 for contending that the election of a Councillor can onlv be challenged 
on the ground that the successful candidate has been guilty of corrupt prac- 
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tice. Both sub-s. (70) and subs. (12) do refer to corrupt practice by the suc- 
cessful candidate whose election is declared void but there is nothing in the 
language of any of these two sub-sections to limit the scope of an election peti- 
tion only to corrupt practice as contended. Sub-section (70) deals with a case 
where apart from challenging the election of the returned candidate, the peti- 
tioner substantially wants a declaration that he himself or any other candidate 
should be declared to be duly elected Councillor. While dealing with this 
question, cL (b) of sub-s. (J0) provides that if the Judge is satisfied that but 
for the votes obtained by the returned candidate by corrupt practices the peti- 
tioner or such other candidate would have obtained a sufficient number of valid 
votes to have been elected, the Judge may, after declaring the election of the 
returned candidate void, declare the petitioner or such other candidate to have 
been duly elected. Sub-section (12) deals with cases of disqualification 
to be imposed upon the returned candidate when his election is set aside with 
a view to prevent him from becoming a Councillor or member of any other 
local authority. Under the sub-section if the Judge sets aside the election of 
a candidate on the ground that a corrupt practice has been committed by the 
returned candidate or his election agent or by any other person with the con- 
sent of the candidate or his election agent, the Judge shall declare such can- 
didate disqualified for becoming a Councillor or a Councillor or member of 
any other local authority for such period not exceeding six years but not less 
than two years from the date of the order as the Judge may specify in the 
order. There is nothing in the language of sub-s. (J0) or sub-s. (12) to res- 
trict the ground of challenge to the validity of an election to a mere corrupt 
practice. These sub-sections provide for specific things which can be done or 
should be done in specified contingencies. That this is the correct interpre- 
tation of the provision of s. 21 also appears from an earlier decision of the 
Division Bench of this Court dealing with similar provision of the Bombay 
Village Panchayats Act, 1958. The Division Bench of Abhyankar and Wagle 
JJ. in Radhabas Bajranglal Jaiswal v. State of Maharashira,! while consider- 
ing the gruond on which the validity of an election can be challenged under the 
Bombay Village Panchayats Act, took the view that the right created by 
s, 15(/) of that Act in every person qualified to vote at an election to bring 
in question the validity of an election by filing an application within fifteen days 
after the date of the declaration of the result of the election is an unqualified 
right which includes a right to challenge the election on every ground on 
which an election can generally be challenged, which will of course inelude im- 
proper ‘acceptance or rejection of a nomination paper, any corrupt prac- 
tice as defined in s. 15(6) and/or any other illegality or irregularity 
materially affecting the result of the election. Sub-section (5) of s. 15 pro- 
vides for two contingencies and indicates the action to be taken by the Elec- 
tion Tribunal in those contingencies. But from this provision it cannot be said 
that election of a Panchayat member is not liable to be challenged or called in 
question on any other ground on which an election can usually be challénged. 
The ambit of enquiry provided by s. 15(2) was in no way restricted or limited 
by anything stated or indicated in that sub-section which created the juris- 
‘diction in the Election Tribunal to make the enquiry. An election cannot be 
called in question only on grounds to which reference is made in cl. (a) or (b) 
of sub-s. (5) of s. 15. It should not be over-looked that s. 21 contains a gene- 
ral provision’ for challenging the validity of an election, co-option and nomi- 
nation and if under the scheme of this section the election can be challenged 
only ‘on the ground that the returned candidate has been guilty of corrupt 
practice, it will not fit in with challenging the validity of co-option or nomi- 
nation of a Councillor. 

The question’ then arises whether it is permissible to the petitioner filing an 
election petition challenging the validity of an election to urge as a ground that 
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the successful candidate is disqualified as contemplated by s. 16 and that is 
why his election should be set aside. The argument of Mr. Deshpande is that 
having regard to the provisions of s. 17 of the Act read with r. 15(70) of the 
Rules and s. 44 of the Act*the ground as regards acceptance or rejection of 
the nomination paper of any candidate including the returned candidate on 
the ground that he is disqualified under s. 16 cannot be taken up for chal- 
lenging the validity of an election of the returned candidate. He has also 
contended that if the ground of challenge is disqualification, then, the only per- 
missible remedy is the one provided in s. 44 of the Act. In exercise of the 
powers conferred by s. 17 Rules have been made by the State Government in 
relation to nomination of candidates, form of nomination paper, objections to 
nomination, scrutiny of nomination papers and appeal against the acceptance 
or rejection of nomination papers. Under r. 12 any person may be nominated 
as a candidate for election to fill a seat, if he is qualified to be chosen to fill 
that seat under the provisions of the Act. Rule 18 provides for scrutiny of 
nomination papers. Sub-rule (/) thereof provides for class of persons who 
can remain present at the time when the nomination paper is to be scrutinised. 
Under that sub-rule the candidates, one proposer of each candidate and one 
other person duly authorised in writing by his candidate but no other person 
may attend at the time and place fixed for the scrutiny of the nomination 
papers and the Returning Officer shall give them all reasonable facilities for 
examining the nomination papers of all candidates which have been delivered 
as required by sub-r. (2) of r. 12. The nature of inquiry and the grounds on 
which the nomination paper may be rejected are provided in sub-r. (2). 
Under that sub-rule the Returning Officer shall examine the nomination papers 
and decide all objections which may be made to any nomination and may, 
either on such objection or on his own motion, after such summary inquiry, if 
any, as he thinks necessary, reject any nomination paper on any of the follow- 
ing grounds, that is to say: 

“(a) that the candidate is not qualified or is disqualified for election under the Act; 

(b) 

(e) 

(d) ... 
(e) ...” 
It is obligatory upon the Returning Officer under sub-r. (6) to endorse his de- 
eision on each nomination paper either accepting or rejecting the same and if 
the nomination paper is rejected, he has to record in writing a brief statement 
of his reasons for such rejection under sub-r. (8) and immediately after all the 
nomination papers have been serutinised and decisions aceepting or reject- 
ing the same have been recorded, the Returning Officer shall prepare a list 
of validly nominated candidates. It is clear from the provision of r. 13 
that only a limited class of persons are intended to remain present when 
the nomination papers are to be scrutinised; only the candidates, one pro- 
poser of each candidate and one other person duly authorised in writing 
by each candidate can remain present. A voter as such is not entitled under 
this rule to remain present at the time of serutiny of nomination papers. 
Further it is clear that the nature of inquiry that has to be conducted by the 
Returning Officer before either accepting or rejecting the nomination Papers on 
the ground of objections raised or suo motu is described to be a summary in- 
quiry. An appeal against the decision of the Returning Officer either accepting 
or rejecting the nomination paper is provided in r. 15 and such appeal lies to 
the District Judge of the district in which the municipal area is situate. The 
right to prefer such an appeal is only conferred upon the candidate who is 
aggrieved by the decision of the Returning Officer accepting or rejecting the 
nomination paper. Thus, under r. 15 a person other than the candidate includ- 
ing the voter has no right to prefer an appeal against the decision of the Re- 
turning Officer. An appeal presented under r. 15 can be disposed of either by 
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the District Judge himself or it may be disposed of by any Judge not lower in 
rank than an Assistant Judge to whom the case may be referred to by the Dis- 
trict Judge. Such Judge not lower in rank than an Assistant Judge is for the 
purpose of suit regarded as District Judge. Sultrule (70) of r. 15 provides 
that the decision of the District Judge on appeal under this rule, and subject 
only to such decision, the decision of the Returning Officer, accepting or re- 
jecting the nomination of a candidate shall be final and conclusive and shall 
not be called in question in any Court. Relying upon the language of sub-r. 
(10) of r. 15 the argument of Mr. Deshpande is that when specifie provision 
is made as regards conclusiveness of the decision of the Returning Officer and 
that of the District Judge on appeal, it is not permissible to any person to go 
behind the said dec#sion and urge, by way of a ground for challenging the 
validity of an election, any plea like disqualification which could be urged at 
the stage of scrutiny of the nomination papers. Great emphasis is laid 
by him upon the provision saying that the decision is final and conclusive and 
shall not be called in question in any Court. His submission is that when a 
decision is made final and conclusive, the jurisdiction of every civil Court as 
well as the Election Tribunal is thereby taken away to go into any questions 
which are considered either by the Returning Officer or the District Judge 
while accepting or rejecting the nomination paper. Undoubtedly sub-r. (70) 
makes the decision final and conclusive and further provides that the said deci- 
sion cannot be called in question in any Court. But it shall not be overlooked 
that this is a provision contained in Rules made under the provisions contained 
in 8. 17 of the Act. It is well-settled that the provisions of the Act are always 
superior and the rules that are made in exercise of the power conferred by sta- 
tute cannot be inconsistent with the provisions of the Act and cannot override or 
take away the right which had been conferred by the provisions of the statute 
itself. After all making of rules is in the nature of subordinate legislation and 
that cannot have greater force than the provisions of the statute itself or the 
effect of overriding its provisions. Such rules can neither be inconsistent with 
the Act nor derogatory from the provisions thereof, 


Ordinarily every effort should be made to reconcile various provisions that 
occur in the statute and the rules made in exercise of the powers conferred 
thereby. If such reconciliation is not possible and the rules are inconsistent 
with the provisions of the statute, then the rules to that extent will be bad and 
the provisions of the statute will prevail. In s. 21 a specific right is conferred 
upon an elector or a voter to challenge the validity of the election, co-option 
or nomination of a Councillor. That section does not limit the ground on which 
the validity of such election, co-option or nomination can be challenged. So 
it is open to an elector to challenge the validity on any ground on which such 
an election, co-option or nomination can be challenged in law. A voter or an 
elector has no right to appear either before the Returning Officer or the Dis- 
trict Judge hearing an appeal under r. 15 while considering the question of 
acceptance or rejection of the nomination paper. In our opinion, r. 15(/0) 
eannot be given such overriding effect as to take away completely the right of 
-~ an elector or a voter to challenge the validity of an election, miter alia, on the 
eround of wroneful aceéptance or rejection of the nomination paper of a can- 
didate. It is clear from the language of s. 15 that one of the ingredients neces- 
sary by way of qualification for a candidate is that he is not disqualified for 
being elected a Councillor under the provisions of the Act or any other law 
for the time being in force. Thus, if a candidate is disqualified either under 
the Act or under any other law, then, it is always open to an elector or a voter 
to challenge the validity of his election on the ground of such disqualification. 
That this is the correct view is clear from the decision of Abhyankar and Wagle 
JJ. in Radhabaj Bajranqlal Jaiswal v. State of Maharashtra above referred to. 
While considering similar question in relation to rejection of nomination paper 
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under the provisions of the Bombay Village Panchayats Act and the rules made 
thereunder, the Division Bench took the view that: 

“The finality that is given to the appellate decision of the Mamlatdar in the matter 
of rejection of a nomination paper is given by the Rules. The Rule made under the 
Act cannot have the effect of cutting down or restricting the statutory right given to 
an elector of bringing in question an election under section 15(1) or the ambit of 
jurisdiction given to the Judge appointed as an election tribunal in making enquiry inta 
a challenge to such an election. The mere fact that a candidate, whose nomination paper 
has been rejected, hag challenged the rejection by an appeal and that order has be- 
come final cannot possibly restrict the right of an elector to bring in question the election 
of a returned candidate under section 15 on that ground. The candidate is not de- 
prived of that right when he is entitled to file an election petition in his capacity as 
an elector as well.” 


Reliance is placed upon another decision of the Division Bench of this Court 
in Venkatrao v. Vithal? This was a case relating to validity of an election 
under the Maharashtra Zilla Parishads and Panchayat Samities Act, 1962. In 
that case the election of a returned candidate to the Zilla Parishad was chal- 
lenged by a voter in an election petition under s. 27 of that Act on the ground 
that he was disqualified under s. 16(7)(h) of the Act, being a Police Patel. 
The voter could not challenge the nomination at the time of scrutiny as he was 
not a candidate himself. Jt was found that the returned candidate was a Police 
Patel at the time of nomination. The Division Bench of this Court (Tambe 
and Palekar JJ.) took the view that, though the voter has a right to challenge 
the validity of the election of the returned candidate, he cannot challenge it 
on the ground which could ‘‘have been raised before the Returning Officer at 
the time of the scrutiny.’ An argument similar to the one advanced by 
Mr. Deshpande was accepted by this Court in that decision. In that case one 
of the contentions that was urged on behalf of the petitioner was that the fina- 
lity and conelusiveness which is given in sub-r. (8) of r. 20 operates only 
against the candidates and other persons mentioned in sub-r. (1) of r. 19, who 
have been given a right to appear before the Returning Officer and challenge 
` the nomination of any candidate. It was argued that s. 27 of the Act con- 
ferred an unqualified right on a voter to challenge the validity of election of a 
returned candidate, that there was no limitation placed on his right by s. 27 
and therefore the Court could not be justified in placing any restriction on 
that right by holding that it was not open to a voter to challenge the election 
of a returned candidate on the ground of improper acceptance of his nomina- 
tion paper. That contention was not ai a by this Court and this Court 
observed as under (p. 550): 

“It is true that s. 27 read by itself indicates that an unqualified right is conferred 
on a voter to challenge an election. In other words, s. 27 read by itself would show 
that a voter could challenge the election of a returned candidate on any ground avail- 
able to him under the law. But then, it is a well-settled rule of construction that a 
statute has to be considered as a whole, and the intention of the Legislature has to be 
gathered not from reading one section isolated from other sections having relevance 
to the subject-matter of the legislation. Chapter II deals with the constitution of Zilla 
Parishads, and has been divided under different heads. Sections 10 to 37 fall under the 
head ‘Election of Councillors’. Sections 14 and 27 fall under this head. They both re- 
late to the same subject-matter. The intention of the Legislature in respect of this 
subject-matter has to be gathered from the various provisions contained in the sections 
falling under this head and as already stated, the Legislature while dealing with the 
subject-matter, has, in clear terms expressed in sub-s. (2) of s. 14 its intention of giving 
finality to the decision of the Returning Officer either accepting or rejecting the nomi- 
nation paper. It is, therefore, that the Legislature has directed that the appeal to be 
provided against such a decision of the Returning Officer should lie to a Judge not 
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below in rank of a District Judge, and it is to this decision of such a high Judictal 
Officer that the Legislature has directed that finality should be given. These two 
ss. 14(2) and 27(2) will have to be read together in constructing, and when so 
construed, it becomes apparent that though the voter has been given a right to challenge 
the validity of the returned candidate, he cannot challenge that election on the ground 
which could have been raised before the Returning Officer at the time of the scrutiny 
of the nomination paper. And the relevant rule, viz. cl. (a) of sub-r. (2) of r. 19 
shows that the nomination of a candidate could be challenged on the ground that he 
was disqualified for being chosen to fill the seat by or under the Act. This ground, 
therefore, would not be open to the voter for, challenging the election under s. 27 of the 
Act. It is true that voters other than the candidates, i.e. the agents and proposers of each 
candidate and one other person authorised in writing by each candidate only, have not 
been given a right to appear at the time of the scrutiny of the nomination paper and raise 
objections to the acceptance of the nomination paper, and the voters apart from these 
persons would not have the opportunity of objecting to the nomination paper. But 
from that it does not necessarily follow that voters other than those mentioned in sub- 
r (2) of r. 19 would have or must have that right by filing an election petition, and 
therefore we must read that right im s. 27, or we must hold that that right is not taken 
away by the rules framed to give effect to the intention of the Legislature disclosed in 
sub-s. (2) of s. 14 of the Act. It has to be kept in view that in matters of election, 
there are no common law or inherent rights as such. The rights in relation thereto are 
only those as can be inferred from the provisions of the Act... The fact, therefore, that 
a voter other than those mentioned in sub-r. (2) of r. 19 has no right to challenge the 
validity of the nomination paper, would be no ground for holding that he has a right 
to raise that challenge in an election petition.” 


The well recognised distinction that exists between the provisions of the 
statute and those of rules made in exercise of the power of subordinate legis- 
lation was overlooked in this case. If rules cannot be reconciled with the pro- 
visions of the statute under which they are framed, then, provisions of the 
statute must always prevail, though every possible attempt should be made to 
reconcile if it could be done, but if they cannot be reconciled, then, to the ex- 
tent to which the provisions of rules are inconsistent with the provisions of 
statute or derogatory from the provisions, the rules to that extent will be bad 
and they cannot be given overriding effect over the provisions of the statute. 
This aspect of the matter which was considered by the earlier Division Bench 
in Radhabai’s case was overlooked. Apart from this, even the language of 
s. 14(2) of Maharashtra Zilla Parishads and Panchayat Samities Act is mate- 
rially different from that of s. 17 of the Act. In our view, the view taken in 
Radheaba’s case is preferable to the view that has been taken in Venkeatrao’s 
ease by the Division Bench. 


Under s. 21 of the Act the validity of election, co-option or nomination can 
be challenged either by a candidate at the election or by any person entitled 
to vote at the election. The grounds on which the validity of such election can 
be challenged are not different to a candidate on the one hand and to a person 
entitled to vote at the election on the other. The language of s. 21 being 
uniform, the grounds of challenge to the validity of an election will be the 
same, either it is at the instance of a voter or at the instance of a candidate. 
Tf in view of the provisions of r. 15(J0) the right of a voter to challenge the 
validity of an election on the ground of disqualification of a candidate is taken 
away, it will result in substantially taking away the right of a voter to chal- 
lenge the validity of election of a returned candidate on such grounds as are 
permissible to him in law. The fact that a candidate is not disqualified is one 
of the necessary qualifications before he can file his nomination paper. Now a 
voter can, in an election petition to set aside the election of a returned can- 
didate, take various grounds including the ground of disqualification. He may 
either urge that the candidate whose nomination Paper was filed was wrong- 
fully rejected at the time of scrutiny or he may as well urge that even one of 
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the defeated candidates whose nomination paper was accepted was wrongfully 
accepted, because in either of the two cases the result of election will be mate- 
rially affected if the decision of the Returning Officer or the District Judge in 
appeal therefrom is treated as erroneous. When the nomination paper of a 
candidate has been wrongfully rejected, then, it will be a pure surmise to think 
how many votes he could have secured if he was in the field at the time when 
the poll took place; so also, when the nomination paper of any defeated can- 
didate has been wrongfully accepted, another defeated candidate or a voter can 
equally contend that the nomination paper of such defeated candidate was 
wrongfully accepted and if he was not in the field, then, even the defeated can- 
didate would have secured the votes which were cast in favour of the other 
defeated candidate. This will be a ground on which the validity of an elec- 
tion of a returned candidate can be challenged having regard to the scope and 
ambit of s. 21 and the decision arrived at as the result of summary inquiry 
cannot be so treated ag to deprive a voter or a candidate to have a proper and 
fuller inquiry at the trial of an election petition. Thus, in our opinion, it is 
not possible to take the view that on proper construction of r. 15(/0) read 
with s. 17 of the Act it is not permissible either to a candidate or to an elector 
to challenge the validity of an election of a returned candidate on the ground 
that he was disqualified under the provisions of s. 16(/) of the Act. 


The argument of Mr. Deshpande, then, was that s. 44 contains a specific pro- 
vision for making an inquiry whether a Councillor becomes subject to disquali- 
fication during the tenure of his office which ultimately results in his office 
becoming vacant. The material part of s. 44 for our purpose is as under: 

“44. (1) A Councillor shall be disqualified to hold office as such, if at any time 
during his term of office, he— 

(a) is or becomes subject to any of the disqualifications specified in section 16 ex- 
cept the disqualification specified in clauge (h) of sub-section (1) of that section; or ... 
and he shall be disabled subject to the provisions of sub-section (3) from continuing 
to be a Councillor and his office shall become vacant:... - 

(2) When a Councillor whether elected, co-opted or nominated incurs any of the 
disqualifications in sub-section (1), it shall be the duty of the Chief Officer to submit 
a report to the Collector within one month of his becoming aware of the disqualification 
through any source whatsoever. 

(3) In every case the authority to decide whether a vacancy has arisen shall be 
the Collector. The Collector may give his decision on receipt of the report of the Chief 
Officer under sub-section (2), or on his own motion or on an application made to him 
by a voter and such decision shall be cammunicated to the Councillor concerned, the 
Chief Officer and the applicant, if any. Until the Collector decides that a vacancy has 
arisen and such decision is communicated as provided above, the Councillor shall not 
he deemed to have ceased to hold office. 

(4) Any person aggrieved by the decision of the Collector may within a period of 
fifteen days from the date of receipt of the decision of the Collector by him, appeal 
to the State Government and the orders passed by the State Government shall be final: 

- Provided that, no order shall be passed under sub-section (3) by the Collector or 
under sub-section (4) by the State Government in appeal, against any Councillor with. 
out giving him a reasonable opportunity of being heard. 

- Explanation.—If any elected, co-opted or nominated Councillor were subject to any 
disqualification specified in section 16, at the time of his election, co-option or nomina- 
tion, as the case may be, and continues to be so disqualified, the disqualification shall, 
for the purposes of this section, be deemed to have been incurred during the term for 
which he is elected, co-opted or nominated.” 


Section 44 contains a specifie provision for declaring that a Councillor is dis- 
qualified from continuing to be as such on the ground of disqualification there- 
in provided and thereupon his office shall become vacant. The sphere over 
which s. 44 operates is not the same as the sphere over which s. 21 operates, 
though to a certain extent the field may overlap. For challenging the vali- 


544 THE BOMBAY LAW REPORTER. [VOL. LXXVII. 


dity of an election a petition has to be presented under s. 21 within ten days 
after the publication of the names of the Councillors while petition under s. 44 
can be taken at any time during the term of office of a Councillor. The under- 
lying object of the provision of s. 21 is to give an opportunity to a candidate 
or a voter to challenge the validity, inter alia, of an election. If the petitioner 
is succeasful in such challenge, then, the election will be declared void with the 
result that even though the returned candidate was declared as successful 
candidate, he in law.at no time became a Councillor as such, while under s. 44 
until-a declaration is made that the Councillor is disqualified and is disabled 
from continuing to be a Councillor having regard to the provisions of sub- 
s. (3) of s. 44 he continues to hold the office of Councillor and it is only upon 
a final decision of the Collector that, vacancy arises and when such decision is 
communicated to the Councillor concerned he ceases to hold the office of Coun- 
cillor and his office becomes vacant from and after that date. It should not 
be overlooked that everv conceivable ground for challenging the validity of 
an election by reason of disqualification is permissible under s. 44, if regard 
be had to the explanation thereto. Undoubtedly the effect of the explanation 
to s. 44 is to widen the scope of operative part of the section itself, but that 
too to a limited extent. The explanation provides that if any elected, co-opted 
or nominated Councillor were subject to any disqualification specified in s. 16, 
at the time of his election. co-option or nomination, as the case may be, and 
continues to be so disqualified, the disqualification shall, for the purposes of 
this section, be deemed to have been incurred during the term for which he is 
elected, co-opted or nominated. The words ‘‘eontinues to be so disqualified’’ 
contemplate that such disqualification must be existing at least at the point of 
time of the election, or co-option or nomination. A candidate might have in- 
eurred a disqualification under s. 16 at the time when he files his nomination 
paper; even it might have continued when the nomination papers were scruti- 
nised, but such disqualification mav not exist at the time when the polling 
takes place and the result of noll is declared. Such a case can never be covered 
by s. 44. But the validity of an election of a returned candidate ean on such 
ground be also challenged either by a candidate or by a voter in a petition 
under s. 21. 

It was, however, strenuously contended by Mr. Deshpande that under s. 21 
the order passed by the District Judge after inquiry is made is conclusive. So 
also under s. 44 the order passed by the State Government has been made 
final. The argument was that the authorities trying the election petition under 
s. 21 and the authorities dealing with disqualification under s. 44 are entirely 
different and as they have power to act upon the same field, they may come 
to inconsistent judgment and controversy will arise which decision will prev- 
ail over the other. Therefore, implied limitation should be read in the lan- 
guage of s. 21. When a ground of disqualification is taken in an election peti- 
tion to challenge the validity of an election of a- returned candidate, the in- 
quiry is pertaining to the disqualification existing from the date of the nomi- 
nation up to the date of announcement of the result and not thereafter be- 
cause any disqualification which has arisen, for the first time, after declaration 
of the result cannot be a ground for challenging the validity of an election 
under s. 21. Primarily the election tribunal constituted under s. 21 is an autho- 
rity which is empowered to go into this question after exercising judicial 
powers of a civil Court. The jurisdiction under s. 21 is not conferred upon 
the District Judge as a persona designata but that jurisdiction is conferred up- 
on the District Court and that is why the decision given under s. 21 is sub- 
ject to revision bv the High Court as it is a decision of a subordinate Court. 
Ordinarily one will expect that when in a petition under s. 21 the validity of 
an election of a returned candidate is challenged on the ground, inter alta, of 
disqualification, the authority clothed with the power under s. 44 will normal- 
ly not proceed with the enquiry until the matter is finally decided by the 
Court. If, however, notwithstanding the proceedings under s. 21, either the 


1974,] DATTATRAYA NARHAR V. VIBHAKAR (8.3.)—Kaniawala C.J. 545 


Collector or the State Government proceeds to go into the question of disquali- 
fication, then, undoubtedly the decision of a judicial forum conferred with the 
power of a Court must always prevail. 

Reliance was placed by Mr. Deshpande upon several decisions of the Supreme 
Court. He referred us to the case of Ravanna Subanna v. G. 8. Kaggeerappa. 
In this case the provisions of ss. 14 and 20 of Mysore Town Municipalities 
Act, 1951 came up for consideration, Upon interpretation dÉ s. 14 the Sup- 
reme Court took the view that: 

“Where a person is elected as a Councillor in contravention of the provisions re- 
lating to disqualification as contained in S. 14, the election of such a councillor auto: 
matically becomes void without requiring it to be set aside by an election petition under 
S. 20 of the Act. At any rate, if the seat becomes vacant and if under sub-s. (3) of 
S. 14 the Government is made the final authority to determine such disputes, it would 
be unreasonable to hold that the same matter could be also agitated before the Election 
Commissioner under S. 20, with the attendant risk of a conflict of decision between the 
two authorities.” 


At the outset it may be stated that the language of s. 14, which came up for 
consideration before the Supreme Court, is materially different from that of 
s. 44 with which we are concerned. That section enumerated different grounds 
of disqualifiaction and thereafter provided that, ‘‘If any person is elected as a 
councillor in contravention of these provisions, his seat shall be deemed to be 
vacant.’’ Having regard to this language the Supreme Court took the view 
that in such cases the election automatically becomes void without requiring it 
io be set aside by an election petition under s. 20 of the Act. However, on 
the question of interpretation of ss. 14 and 20, no opinion was expressed by 
the Supreme Court. It is observed that to reconcile the provisions of s. 20 
with those of s. 14 of the Act it would be necessary elther to put a restricted 
interpretation upon sub-s. (3) of s. 14 or on sub-s. (5) of s. 20, but on that 
question ‘no opinion was expressed by the Supreme Court. Whether two re- 
medies under the two sections are cumulative the Court observed that it will 
- not be a reasonable assumption to consider the two sections as cumulative. 
Under s. 44 of the Act, with which we are concerned, by reason of disquali- 
fication the Councillor does not automatically cease to be a Councillor. On the 
contrary, the provision of sub-s. (3) of s. 44 clearly indicates that until the 
Collector decides that vacancy has arisen and such decision is communieated 
as provided in the section, the Councillor shall not be deemed to have ceased to 
hold office. Thus, the provisions which came up for consideration before the 
Supreme Court not being similar to those of s. 44, the decision of the Supreme 
Court will not be of any assistance to us in putting correct interpertation on 
the provisions of s. 44. 

Reference was also made by Mr. Deshpande to the decision of the Supreme 
Court in Election Commission, India v. Saka Venkata Subba Rao* In that 
ease the respondent, who had been convicted and sentenced to rigorous impri- 
sonment for seven years, was elected a member of the Madras Legislative 
Assembly. At the instance of the Speaker of the Assembly, the Governor of 
Madras referred to the Election Commission, which had its offices permanently 
located at New Delhi, the question whether the respondent was disqualified 
and could be allowed to sit and vote in the Assembly. The respondent there- 
upon applied to the High Court of Madras under art. 226 of the Constitution 
for a writ restraining the Election Commission from enquiring into his alleged 
disqualification for membership of the Assembly. While considering this ques- 
tion, the provisions of arts. 190(3) and 192(/) were considered by the Supreme 
Court and it was held that these articles are applicable only to disqualifica- 
tions to which a member becomes subject after he is elected as such, and 
neither the Governor nor the Election Commission had jurisdiction to enquire 
into the respondent’s disqualification which arose long before his election. The 
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provisions of arts. 190(3) and 192(7) are not in part materia to those of s. 44 
of the Act with which we are concerned. In art. 190(3) the words used are 
‘“becomes subject’? and in art. 192(J) they are ‘‘has become subject’ and 
these words were interpreted to indicate a change in the position of the mem- 
ber after he was elected, but the provision that his seat is to become -there- 
upon vacant, that is to say, the seat which the member was filling theretofore 
becomes vacant on his becoming disqualified reinforces the view that the arti- 
cle contemplates only a sitting member incurring the disability while so sit- 
ting. Incidentally, while dealing with the contention of the Attorney-General 
in this case, the Supreme Court pointed out that if that contention was ac- 
cepted, it will lead to conflicting decisions by the Governor dealing with a re- 
ference under art. 192 and by the Election Tribunal inquiring into an elec- 
tion petition under s. 100 of the Parliamentary statute. The provisions of 
s. 44 of the Act are materially different from those of arts. 190(3) and 192(J). 
Moreover, we are concerned with the ambit of jurisdiction of the Election Tri- 
bunal which is clothed with the power to decide the election petition under 
s. 21 and in the absence of any limitation or restrictions imposed upon the 
erounds on which an election can be set aside, normal rule must prevail, name- 
ly that on every legal and justified ground on which an election can be chal- 
lenged in law will be open to the petitioner to urge for challenging the vali- 
dity of an election of the successful candidate. 


Reference was also made to the decision of the Supreme Court in Kabul 
Singh v. Kundan Singh The effect of s. 30 of Representation of the People 
Act, 1950 came up for consideration there. Having regard to the provisions of 
the said statute it was held that the finality of the electoral roll cannot be chal- 
lenged in a proceeding challenging the validity of the election. Right to vote 
being purely a statutory right, validity of any vote is to be examined on basis 
of provisions of the Act. The entries found in the electoral roll are final and 
they are not open to challenge either before a civil Court or before a Tribunal 
which considers the validity of any election. While examining the scheme of 
the Act and especially ss. 14 to 24 thereof it was pointed out that they form 
a complete code by themselves in the matter of preparation and maintenance 
of electoral rolls. It is clear from those provisions that the entries found in 
the electoral roll are final and they are not open to challenge either before a 
eivil Court or before a Tribunal which considers the validity of any election. 
The principle laid down by the Supreme Court in this case cannot be attracted 
if we have to scrutinise and examine various provisions of one and the same 
Act. The provisions of the Act, ster alsa, deal with election, co-option and 
nomination of Councillors, and all the relevant provisions which need conside- 
ration before a question can be decided have to be taken into aecount. If thig 
is the position in law, then, every attempt should be made to reconcile various 
provisions of the Act and, if there be need, a restricted effect has to be given 
to the provisions thereof in order that the provisions are harmonised with 
each other. Upon such interpretation we have taken the view that the pro- 
visions of r. 15(/) as they relate to summary inquiry are final at that stage 
but the right to agitate the same question in an election petition either at the 
instance of a candidate or a voter is not lost in a petition under s. 21. We 
have equally pointed out that the provisions of s. 44 and s. 21 of the Act ope- 
rate upon different fields, though to a certain extent there is a possibility of 
overlapping. This is not a case where any particular section should be re- 
garded by itself as a complete code exhausting the remedies of a party for 
agitating any controversy. Thus, this decision of the Supreme Court is not of 
any assistance in interpreting the scheme of s. 21 and the grounds which can 
be taken for the purpose of challenging the validity of an election. Reference 
was also made by Mr. Deshpande to the decision of the Bombay High Court in 
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Narayan Maruti v. District Judge, Kolaba® Section 15 of Bombay Municipal 
Act, was construed by the Division Bench in Narayan Marutt’s case. Its pro- 
visions were similar to those of Mysore Town Municipalities Act, which were 
considered by the Supreme Court in Ravenna Subanna v. G. 8. Kaggeerappa 
and having regard to these provisions the Division Bench took the view that no 
jurisdiction is conferred upon the District Judge to decide whether any dis 
qualification attaches to the councillor under s..15. His jurisdiction is con- 
fined to deal with election petitions and an election petition by its very nature 
must be restricted to bringing before the Court either a malpractice or a cor- 
rupt practice.or an irregularity that takes place in the course of the election. 
The provisions of this section were, however, later on amended and they again 
came up for consideration before the Division Bench of this Court in Keshav 
Govind v. Extra Asst. Judge. The provisions of sub-ss. (JA) and (JB) of 
s. 15 of Bombay District Municipal Act, 1901 which were considered in Nara. 
yan Maruts’s case having been deleted when this case was decided, the Divi- 
sion Bench took the view that in an election petition filed under s. 22 of the 
Bombay District Municipal Act, 1901, the petitioner can challenge the validity 
of the nomination of the opponents on the ground that they were disqualified 
from standing for election under s. 15(/) of the Act. Thus, it is quite ap- 
parent that the question whether a ground of disqualification of a candidate 
can be urged for challenging the validity of an election will depend upon the 
language of the statute and upon proper interpretation of s. 21. In our opi- 
nion, such a ground is always open either to a candidate or to a voter who is 
entitled to challenge the validity of election. 


This brings us to the next contention of Mr. Deshpande that the applicant 
has not incurred disqualification prescribed by s. 16(J)(s) of the Act. That 
section provides that 

“No person shall be qualified to become a Councillor whether by election, co-option 
or nomination, who save as hereinafter provided, has directly or indirectly, by himself 
or his partner, any share or interest in any work done by order of a Council or in 
any contract with or under or by or on behalf of a Council;” 


Two arguments were advanced for contending that the case of the applicant 
does not fall within this provision. Firstly, it was contended that the word 
‘feontract’’ used in this section is not wide enough to include ‘‘employment’’ 
with the Municipal Council and, secondly, it was stated that merely because 
the wife of the applicant is Head-Mistress of the Municipal School it cannot 
be said that thereby the applicant had any direct or indirect interest in con- 
tract with or under or by or on behalf of the Council. In support of his first 
plea our attention was invited to the provisions of earlier statute and espe- 
cially those of s. 15(7) (f) of the Bombay District Municipal Act, 1901. It pro- 
vides that, 

“No person may be a councillor, who, save as hereinafter provided, has directly or 
indirectly, by himself or his partner, any share or interest in any work done by order 
of a Municipality, or in any contract or employment with, or under, or by, or on be- 
half of a Municipality,” 


The argument was that whenever employment was intended to be regarded 
as a disqualification the Legislature has done so by express word and it was 
further stated that since the word ‘contract’ or ‘employment’ is used by 
s. 15(/) of the Bombay District Municipal Act, it shows that the word ‘con- 
tract’ by itself is not wide enough to include within its scope ‘employment’ 
with the Municipality. It is undoubtedly true that while enumerating dis- 
qualifications under s. 16 of the Act the word ‘employment’ has been deleted. 
But some times simply because an alteration is made in the language of the 
statute it does not automatically follow that the provisions are materially al- 
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tered. Such an alteration may become necessary if it is found that the word 
was superfluous and the word ‘contract’ was wide enough to include within its 
scope also ‘employment’. It should not be overlooked that the provisions of 
the Act were made with a view to consolidate the position and if reference be 
made to the provisions of s. 15(1) of C.P. and Berar Municipalities Act, 1922 it 
is quite clear that the language is similar to those of s. 16(/)(4) of the Act. 
Under-s. 15(l) of the C.P. and Berar Municipalities Act, 1922 no person shall 
be eligible for election or nomination as a member of a committee, if such per- 
son has directly or indirectly any share or interest in any contract with, by or 
on behalf of the committee, while owning such share or interest. As the ob- 
ject of the present Act is to unify, consolidate and amend the law relating to 
municipalities, various provisions relating to municipalities prevailing in diffe- 
rent parts of the State of Maharashtra prior to re-organization of States were 
considered and provisions of s. 16(/)(s) are incorporated for uniform legis- 
lation for the whole of the State. It is not disputed that the wife of the ap- 
plicant is the Head-Mistress of the Municipal School conducted by Amravati 
Municipal Council. Such an employment presupposes a contract between the 
wife of the applicant on the one hand and the Municipal Council on the other. 
Under the terms of contract the Municipal Council can call upon the wife of 
the applicant to discharge obligations as the Head-Mistress while, on the other 
hand, his wife as an employee can insist on payment of remuneration to which 
she may be entitled to regard being had to the terms of the contract. Thus, a 
contract subsists right from the employment till her termination and if that is 
so, omitting unnecessary words it can be said that the applicant has direct or in- 
direct interest in any contract with or under or by or on behalf of a Council. It 
was urged that in case of employment like Head-Mistress of a Municipal School 
there cannot be contract because she occupies a particular status and reliance 
was placed upon the observations of the Supreme Court in Roshan Lal v. Union 
of India® The Supreme Couri had occasion to consider the position of a Gov- 
ernment servant under the Union of India and it was held that the Government 
servant acquired a status. The argument was once the status is acquired the 
contractual obligation is obliterated. That is not borne out by the decision 
of the Supreme Court in this case. Actually it was pointed out that it 
(status) is much more than a purely contractual relationship voluntarily en- 
tered into between the parties. Thus, while considering the position of a Gov- 
ernment servant, the Supreme Court held that undoubtedly he has acquired a 
status having regard to the rights created by the various provisions and rules 
made under arts. 309, 310 and 311 of the Constitution of India. But it is 
not possible to take the view that simply because an employee has acquired a 
status there ceases to be contractual relationship of master and servant be- 
tween the employer and the employee. 


The contention then was that merely because a wife is an employee with the 
Municipal Council it cannot be said that the husband has direct or indirect in- 
terest in the contract with or under or by or on behalf the Municipal Council. 
Reference was made to the decision of the Supreme Court in Gulam Yasin Khan 
y. Sahebrao? The Supreme Court in this case has taken the view that mere re- 
lationship of a person with an employee of the Municipal Committee will not 
justify the inference that such person has interest, direct or indirect, in the em- 
ployment under the Municipal Committee and he cannot become disqualified with 
reference to the provisions of s. 15(1) of the C.P. and Berar Municipalities 
Act, 1922. The fact whether the petitioner has interest, direct or indirect, in 
the ‘contract under or on behalf of a council will depend upon facts of each 
case. In Gulam’s case the son of a candidate was employed under the Muni- 
cipal Committee but he was staying entirely separate from his father. That 
is not the position in the present case. It is admitted that the wife of the ap- 


8 [1967] A.LR. S.C. 1899. [1966] Mah. L.J. 269. 
9 (1966) 68 Bom.L.R. 769, S.C., s.c. 
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-plicant is staying with him. When such is the position, then both husband 
and wife have mutual interest in the earning of each other. On the contrary, 
if a view was taken that the husband has no direct or indirect interest in the 
contract of his wife with the Municipal Council, there is likely to be a conflict 
of interest and duty between the two. If any action is contemplated against 
the wife by reason of any misconduct or default on the part of the Head-Mis- 
tress, then, it will be the duty of the Municipal Council to see that the case is 
decided on its own merits irrespective of other considerations, Placed in such 
a situation, the husband will naturally be faced with a conflict between in- 
terest and duty. Even likelihood of conflict, in our opinion, will suffice, Thus, 
in our opinion, it is not possible to accept the contention of Mr. Deshpande 
that the applicant has not incurred disqualification prescribed by s. 16(Z) (4) 
of the Act. 


In the result, the Revision Application fails and rule is discharged with costs. 
Rule discharged. 


SUPREME COURT. 


Before Mr. Justice Alagiriswami, Mr. Justice Bhagwati and Mr. Justice Goswami, 


RAMESH HIMMATLAL SHAH v. HARSUKH JADHAVJI JOSHI.* 
Maharashtra Co-operative Societies Act (Mah. XXIV of 1961), Secs. 31, 29(2), 47, 2(16), 
23(1), (2)—-Maharashtra Co-operative Societies Rules, 1961, Rules 10, 24, 28—Bye- 
laws of society, Bye-laws 6, 8, 71-A to 71-D—Whether allottee of flat in tenant co- 
partnership housing society has saleable interest in flat—Such flat whether can be 


attached and sold in execution of Court’s decree—Civil Procedure Code (Act V of 
1908), Sec. 60. 


The right or interest to occupy a flat in a tenant co-partnership housing society 
under the Maharashtra Co-operative Societies Act, 1960 is liable to attachment and 
sale in execution of a decree against a member in whose favour or for whose benefit 
the same has been allotted by a society. This right or interest to occupy such a flat 
is a species of property. 

Ramesh Himmatilal v. Harsukh,| reversed. 

The auction purchaser, in such a case, is presumed to know the limitation under 
which he has purchased the right to occupy the flat in Court auction, that is to 
say, that ultimately the society may turn down his application for membership. 
The Court, before confirmation of the sale, will insist upon his membership of the 
society, which will be granted by the society in the ordinary course unless there 
are cogent and relevant reasons for not doing so. 


Tue facts are stated in 76 Bombay Law Reporter 375. 


B. R. Zawala, with D. R. Zaiwala, instructed by J. B. Dadachanji & Co., 
for the appelant. 


P. K. Chatterjee, amicus curtae. 
M. L. Sanghi, for the purchaser. 


Goswami J. This appeal in forma pauperis raises an important question of 
law: Is a flat in a tenant co-partnership housing society under the Maha- 
rashtra Co-operative Societies Act, 1960 liable to attachment and sale in exe- 
cution of a decree against a member in whose favour or for whose benefit the 
same has been allotted by the society? 

We may briefly note the facts: The appellant is the decree-holder. He ob- 
tained a money-decree against the respondent judgment-debtor and took a war- 

"Decided, April 25,1975. Civil Appeal No, 1 (1978) 76 Bom. L.R. 873. 
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rant of attachment of flat No. 9 of Paresh Cooperative Housing Society Limi- 
ted at Santacruz, Bombay. This flat (described as ownership Hat in common 
parlance) was attached on August 8, 1970 and a warrant of attachment was 
served on the judgment-debtor while ‘he was in jail in Rajkot. In due course 
a sale proclamation was also issued in respect of the flat while the Judgment- 
debtor was yet in jail. At this stage of the proceedings, the judgment-debtor’s 
brother, Hasmukh J. Joshi (for brevity Hasmukh) took out a chamber sum- 
mons challenging the execution on the ground that the flat did not belong to 
the judgment-debtor. but belonged to him and to the judgment-debtor’s wife 
and that the attachment should be raised. His chamber summons was made 
absolute but in appeal the order was set aside and the matter was remanded. 
The aforesaid chamber summons was, however, finally dismissed on September 30, 
1971. Hasmukh did not take any further action against the rejection of his 
claim to the property. After coming out of the jail, the judgment-debtor filed 
a suit some time in 1972 to set aside the decree. He, however, could not secure 
an order for injunction to prevent the execution of the decree and the suit 
is pending. The flat was offered for sale and was purchased in auction by one 
Bhupendra N. Shah for a sum of Rs. 24,000. The sale, however, is not yet 
confirmed. Subsequently a new plea was taken by the judgment-debtor. This 
time he filed a chamber summons on March 28, 1972, praying for the dismissal 
of the execution petition filed by the decree-holder and for setting aside the 
warrant of attachment and proclamation of sale on the ground that the flat be- 
ding a flat in a co-operative housing society was not liable to attachment and 
sale. It was also stated that he had no saleable interest in the said property 
under s, 60, Civil Procedure Code, and therefore, it was not liable to attach- 
ment. The Judge, City Civil Court, Bombay, dismissed the chamber summons. 
The learned single Judge, Bombay High Court, however, in appeal allowed the 
claim and made the summons absolute by directing that the attachment and 
sale of the flat being illegal be set aside. The appellant preferred a Letters 
Patent Appeal before the Bombay High Court without svecess and the decision 
of the learned single Judge was affirmed. Hence this a peal by special leave. 

The flat in question is admittedly owned by the Paresh Cooperative Housing 
Society Limited (briefly the society). Originally this flat stood in the name 
of one Ramesh Hariram Chande and his wife. It is not disputed before us 
and it has been so held by the Court in the claim case by the judgment-debtor’s 
brother that the respondent purchased the flat benams in the name of his 
brother Hasmukh and his wife Shashikala. Although, therefore, the respon- 
dent is not a registered holder of the flat, it is clear that the flat is held by 
his brother and his wife on behalf of the ‘respondent, This is to be noted as 
s. 60, Civil Procedure Code, reaches a benams holding. It may also be noted 
that the respondent is now fighting the case on the basis that the right to 
occupy the flat in question is his ‘property which is not liable to attachment 
and sale. We should also note here that after the High Court invalidated the 
attachment and sale, the flat was purchased by one Suryakant N. Sangani 
‘(briefly Suryakant) having acquired the shares in the Society from Hasmukh 
and Shashikala. It is said that on the joint application of Shashikala and 
Suryakant, the shares were transferred to the latter on or about May 15, 1974. 

The appeal came up for hearing earlier and when it was found that the res- 
pondent was not represented the Court issued notice to the purchaser, Surya- 
kant, and also directed for appointment of amicus curiae. Mr. Chatterjee has 
now appeared before us as amicus curiae and the purchaser has also entered 
appearance through Mr. Sanghi. Ultimately, however, we did not hear 
Mr. Sanghi, as we are concerned in this appeal only with the question of at- 
tachability and saleability -which is a condition prior to the purchase of the 
property by Bhupendra N. Shah. Mr. Sanghi, therefore, had to retire from 
the appeal. i 

The point that arises for considèration in this appeal, as stated earlier, is 
whether the right ọf the qe eee? who claims the right to occupation 
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of fiat No. 9, is liable to attachment and sale in execution of a decree. Before 
we proceed further it is necessary to go through the relevant provisions of the 
Maharashtra Co-operative Societies Act, 1960 (briefly the Act), the Maharashtra 
Co-operative Societies Rules, 1961 (briefly described as the Rules) and the Bye- 
laws of the Society. The Act was passed in the year 1961 to consolidate and 
amend the law relating to co-operative societies in the State of Maharashtra. 
Section 2 of the Act contains the definitions. By s. 2(5) 

“ ‘by-laws’ means by-laws registered under this Act, and for the time being in force, 

and includes registered amendments of such by-laws;” 


By s. 2(12) 
“ ‘dividend’ means the amount paid, out of the profits of a society, to a member in 
proportion to the shares held by him;” 


By s. 2(16) 

“ ‘housing society? means a society the object of which is providing its members 
with dwelling houses;” 
By s. 2(19) (a): 

“member means a person joining in an application for the registration of a co- 
operative gociety which is subsequently registered, or a person duly admitted to mem- 
bership of a society after registration, and includes a nominal, associate or sympathiser 
‘member;” . 
By s. 2(19) (b) 

“associate member’ means a member who holds jointly a share of a society with 
others, but whose name does not stand first in the share certificate;” 


By s. 2(19) (e) 
“nominal member’ means a person admitted to membership as such after registra- 
tion in accordance with the by-laws;” 


By s. 2(21) 

“ ‘prescribed’ means 'preseribed by rules;’" and 
By s. 2(31) 

“ ‘working capital means funds at the disposal of a society inclusive of paid up share 
capital, funds built out of profits, and money raised by borrowing and by other meang”. 


By s. 4 

“A society, which has as its abist the promotion of the economic interests or 
general welfare of its members, or of the public, in accordance with co-operative prin- 
ciples, or a society established with the object of facilitating sind operations of any such 
society, may be registered under this Act: 

Provided that, no society shall be registered if it is likely to be economically un- 
sound, or the registration of which may have an adverse effect on oaeve lop eens of the 
co-operative movement”, 


Chapter III of the Act deals with members and their righte and liabilities. 
Section 22 with which this Chapter opens provides-how a person may become 
a member. For example by s. 22(/4) subject to the provisions of s. 24, an 
individual competent to contract under the Indian Contract Act may be ad- 
mitted as member. By s. 23(/) 

“No society shall, without sufficient cause, refuse admission to’ membership to any 
person duly qualified therefor under the provisions of this Act and its by-laws.” 
By sub-s. (2), 
ae “Any person aggrieved by the decision of a society, refusing him admission to its 
Š membership, may appeal to the Registrar” 

and the decision of the Registrar under sub-s. (3) shall be final. By s. 25 
: “A person shall cease to be a member of a society on his resignation from the mem- 
bership thereof being accepted, or on the transfer of the whole of his share. or interest 
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dn the society to another member, or on his death, or removal or expulsion from the 
'society.” 
By s. 26, 

“No person shall exercise the right of a member of a society, until he has made 
such payment to the society in respect of membership, or acquired such interest in the 
society, as may be prescribed by the rules, or the by-laws of such society”. 


Section 28 contains certain restrictions on holding shares. Two of the mate- 
rial sub-sections of s. 29 which are important and with which we are concerned 
may be set out: 
_ “2. (1) Subject to the provisions of the last preceding section as to the maximum 
holding of shares and to any rules made in this behalf, a transfer of, or charge on, the 
share or interest of a member in the share capital of a society shall be subject to such 
conditions as may be prescribed. 

(2) A member shall not transfer any share held by him or his interest in the 
capital or property of any society, or any part thereof, unless— 

(a) he has held such share or interest for not less than one year; 

(b) the transfer is made to a member of the society or to a person whose applica- 
tion for membership has been accepted by the society.” 


Section 31 may also be set out: 

“The share or interest of a member in the capital of a society, or in the loan-stock 
issued by a housing society, or in the funds raised by a society from its members by 
way of savings deposit, shall not be liable to attachment or sale under any decree or 
order of a Court for or in respect of any debt or liability incurred by the member; and 
accordingly, neither the Official Assignee under the Presidency-towns Insolvency Act, 
1909, nor a Receiver under the Provincial Insolvency Act, 1920, nor any such person or 
authority under any corresponding law for the time being in force, shall he entitled to, 
or have any claim on, such share or interest”. 


Section 47 so far as material for our purpose may be quoted: 

“47, (1) Notwithstanding anything in any other law for the time being in force, 
but subject to any prior claim of Government in respect of land revenue or any money 
recoverable as land revenue and to the provisions of sections 60 and 61 of the Code af 
Civil Procedure, 1908,—... 

(b) any outstanding demands or dues payable to a society by any member or past 
member or deceased member, in respect of rent, shares, loans or purchase money or any 
other rights or amounts payable to such society, shall be a first charge upon his interest 
in the immovable property of the society.... 

(2) No property or interest in property, which is subject to a charge under the 
foregoing sub-section, shall be transferred in any manner without the previous permis- 
sion of the society; and such transfer shall be subject to such conditions, if any, as the 
society may impose. 

(3) Any transfer made in contravention of sub-section (2) shall be void”. 

Section 165 contains the rule making power. The last s. 167 provides that 
‘‘for the removal of doubt, it is hereby declared that the provisions of the 
Companies Act, 1956, shall not apply to societies registered, or deemed to be 
registered, under this Act’’. 


We may now turn to the relevant Rules. By rule 9 ‘‘when a society has 
been registered the by-laws of the society as approved and registered by the 
Registrar shall be the by-laws df the society’. Rule 10 contains classification 
and sub-classification of societies and we are concerned with the fifth class men- 
tioned therein, namely, the ‘Housing Society’ which again is sub-divided in- 
to three categories and we are concerned in this appeal with the second cate- 
gory, namely, ‘Tenant Co-partnership Housing Society’, which is described 
therein as an example of ‘Housing Societies which hold both lands and build- 
ings either on leasehold or freehold basis and allot them to their members’’. 
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Chapter III of the Rules deals with members and their rights and labi- 
lities. Rule 19 contains conditions to be complied with for admission to mem- 
bership. Rule 24 provides for the procedure for transfer of shares. Rule 28 
provides for expulsion of members and expulsion from membership may in- 
volve forfeiture of shares held by the member. 

We may now notice some of the material Bye-laws of the Society. 

“Bye-law 6. All persons permanently residing in Bombay City and Suburban area 
and who have signed the application for registration, are original members. Other mem- 
bers may be admitted by the General Body. Every person on applying for membership 
shall deposit Re. 1/- as entrance fee and the value of at least five shares for which he 
shall receive a copy of the Bye-laws. In case where an application is refused, the de- 
posit shall ordinarily be returned”. 

“6. (1) The General Body may admit any new members other than the promoters 
subject to the applicants satisfying the qualifications for membership as prescribed under 
the bye-lawe”, 

“(2) The General Body shall not admit members exceeding the number of tene- 
ments or plots available for allotment”, 

“(3) The General Body alone shall be competent to allot tenements to the mem- 
bers on the basis of policy framed by it for such allotment”. 

“7, (a) A person may be admitted as a nominal member on payment of Re. 1/- only 
as entrance fee for the purposes of occupying a shop/godown/garage in the society. A 
nominal member shall not exercise any right of membership or receive any advantage, 
or benefit or dividend, etc.” 

“7, (b) A subletee, a licencee or a caretaker may also be admitted as a nominal 
member of the society on payment of Re. 1/- as entrance fee. Such member shall not 
exercise any advantage or benefit or dividend, ete.” 

“8. (a) No person shall be admitted as a member of the Society who already owns 
a house, a plot or a flat in Bombay city and suburban area, in his own name or in the 
name of any of his dependents or of his family member, such as wife/husband, children, 
etc, and whose need of a house, a plot or a flat in the opinion of the General Body are 
not considered pressing or deserving...” 

“10. No person shall exercise the rights of a member of the Society until he is 
admitted ag such as laid down in Bye-law No. 6 and holds not less than five fully paid 
shares in the Society and his name has been entered in the Register of Members”. 


Chapter VII of the Bye-laws provides for transmission of interest. Bve-law 
' 14 contains how a nomination has to be made, how a member may nominate a 
person to whom his share or interest in the society or so much thereof as is 
specified in such nomination shall be transferred at his decease, etc. Bye-law 
15(7) provides that 

“On receiving satisfactory proof of the death of a member, the General Body may 
transfer the share or the interest of the member to the person or persons nominated or 
if there is no person so nominated to such person as may appear to the General Body 
to be the heir or the legal representative of the member or to pay such a sum repre- 
senting the value of such nominator’s share or interest as determined in accordance with 
the Rule 23 of the M.C.S. Rules 1961 deducting all sums due to the Society from the 
nominator...” 


Under Bve-law 15(4) where a share or shares were issued to a member by 
virtue of his being a tenant or a lessee what would happen on the death of 
such a member is provided for. 

Chapter XX deals with tenants. Bye-law 71 with which it opens says ‘‘no 
member shall be a tenant of the Society unless he subseribes to such number 
of shares as the Managing Committee prescribes’’. 

“TIA. Whenever a member to whom a dwelling house/tenement or flat has been 
allotted by the society does not require it for his own use for any particular period. he 
may hand it over to the society for using the same in such manner as it may consider 
best”. 
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“71B. The society may offer the dwelling house/tenements or flats falling vacant in 
its possession in terms of the. provisions of bye-law No. 71(A) above, to any person in 
its discretion for temporary occupation for the period indicated by the original, allottee 
on such clear understanding provided that: ; 

(i) It shall give preference to such person as has eak been enrolled as member 
of the society in terms of the provisions in bye-law but who could not be allotted a 
dwelling house/tenement or flat by it; 

(Wii) If shall enroll the person to whom the dwelling houa /tenanent or flat is pro- 
posed to be allotted as a nominal member if he is not already a member of the society. 

(iii) The payments received for such temporary occupation shall be credited to the 
account of the original allottee and be apportioned towards satisfaction of the dues and 
the demands of the society outstanding against him under these Bye-laws and the tenancy 
regulations.” 

“71D. A member to whom a tenement is allotted shall- occupy it himself ats shall 
not assign, underlet, vacate or part with the possession of the tenement-or any’ ver 
thereof without the previous consent in writing of the. Managing Committee”. 

‘72. No dwelling house offered on lease shall be taken by persons who are not 
members of the Society unless no member is willing to take it”. 


Form A to the Bye-laws contains ‘‘regulations relating to tenancies to be 
granted by the Society to members in respect of houses held by the Society”. 

From a review of the foregoing provisions the position with reference to the 
particular society is as follows: 

There is no absolute prohibition in the Act or in the Rules or in the bye- 
laws prohibiting transfer of interest of a member in the property belonging to 
the society. The only transfer which is void under the Act is one made in 
contravention of sub-s. (2) of s. 47 [see s. 47(3)]. We have not been able to 
find any other provision anywhere to the same effect. In the scheme of the 
provisions a dichotomy is seen between share or interest in the capital and in- 
terest in property of the society. While s. 29(2) refers to transfer of a mem- 
ber’s share or his interest in the capital: or property of any society, s. 31 in 
contrast speaks of ‘‘the share or interest of a member in the capital of a 
society’. The Act, therefore, makes a clear distinction between the share or 
interest in the capital and share or interest in property of the Society. We 
have also noticed that the Act does recognise interest in the immovable pro- 
petty of the Society as well [see s. 47(/)(5)]. We'have seen the qualifications 
for membership. There is no reason to suppose that if the qualifications under - 
the bye-laws are fulfilled an application for membership may be ‘rejected. It 
is admitted ‘that the flat is owned by the society and the qmdgmentdebtor has 
a right or interest to occupy the same. 

This right or interest to occupy is a species of oa We have to con- 
sider whether this right to the particular ‚property is attachable and saleable 
in execution of the decree against the judgment-debtor. It is contended by 
Mr. Chatterjee, amicus curiae, that-s. 81 of the Act completely. bars attach- 
ment and sale of the said property in execution of the decree. We have al- 
ready pointed out the difference in language between s. 29 and s..81 and also 
made reference to s. 47(I)(b) in that connection. There is nothing in the 
language of s. 31.to indicate that the right to occupation which is the right 
to be sold in auction is not attachable in execution of the decree. There is 
nothing in s. 31 to even remotely include a prohibition against attachment or 
sale of the aforesaid right to occupation of the flat. Once s. 31 is out of the 
way, we are left with s. 29 wherein we do not find even a provision of prior 
consent for transfer of share or interest in such property. The only restric- 
tions under s. 29(2) are that the member may not transfer his interest in the 
property prior to one year and the transfer is made to‘an existing member of 
the society or to a person whose application for membership has béen accepted 
by the societv. ‘It is true that bye-law 71D says that a’ member to whom a 
tenement is allotted shall not assign or underlet, vacate or part with the posses- 


1975.] RAMESH HIMMATLAL V. HARSUKH (8.C,)—Goswams J. 555 


gion of the tenement or any part thereof without the previous consent in writing 
of the Managing Committee, but there is nothing to show that contravention of 
this bye-law makes the assignment void under the Act unlike in the case of a 
transfer being void under s. 47 (3). There is no impediment to ratification of 
the assignment by the Committee particularly in view of the legal position 
arising out of the conjoint effect of s. 29, rule 24 and bye-law 9. Section 29 
read with rule 24 shows that there is no prohibition as such against transfer 
of a share to a member or even to a non-member if he consents to be a member 
and makes an application for membership by purchasing five shares as provided 
under bye-law 9. Reading the aforesaid provisions there is no reason to think 
that there is any question of refusal of membership of the society to a non- 
member if he is qualified otherwise and makes an appropriate application in 
which case the transfer of shares will be operative and thus the assignment of 
the right to occupation will hold good. Further it is significant that under 
s. 146(@) of the Act, contravention of sub-s. (2) of s. 47 is punishable under 
s. 147 of the Act. Contravention of any bye-law is, however, no offence. We, 
therefore, unhesitatingly come to the conclusion that this species of property, 
namely the right to occupy a flat of this type, assumes significant importance 
and acquires under the law a stamp of transferability in furtherence of the 
interest of commerce. We have seen no fetter under any of the legal provi- 
sions against such a conclusion. The attachment and the sale of the property 
in this case in execution of the decree are valid under the law. 

Multi-storeyed ownership flats on co-operative basis in cities and big towns 
have come to stay because of dire necessity and are in the process of rapid ex- 
pansion for manifold reasons. Some of these are: ever growing needs of an 
urban community necessitating its accommodation in proximity to cities and 
towns, lack of availability of land in urban areas, rise in price of building mate- 
rial, restrictions under various rent legislations, disincentive gene- 
rated by tax laws and other laws for embarking upon ' housing con- 
struction on individual basis, security of possession depending upon fulfilment 
of the conditions of membership of a society which are none too irksome. In 
absence of clear and unambiguous legal provisions to the contrary, it will not 
be in public interest nor in the interest of commerce to impose a ban on sale- 
ability of these flats by a tortuous process of reasoning. The prohibition, if 
intended by the Legislature, must be in express terms. We have failed to find 
one. 

The phenomenon of ownership of flats as contra-distinguished from personal 

houses has been in vogue in England as well as in the European Continent. 
Ownership rights over separate parts of a building are mentioned in Coke on 
Littleton and such ‘“‘super-imposed free holds’’ have existed in England in 
various places for a long time (see International and Comparative Law Quar- 
terly Volume VII, January 1958, pages 36-37). 
. With regard to a flat-owner’s right to dispose of his rights, if is pointed out 
that ‘‘the flat owner may’’, in the words of a leading French Commentator 
‘*sell, donate, leave by will, let or hypothecate’’ his right. The rights are re- 
gulated by statutes in the Continent. The German Statute, for example, allows 
the flat owner’s right to dispose of his property to be made subject to the con- 
sent of other flat owners, but such consent may be refused only ‘‘for a very 
important reason’’ [Article 12(1), (2)] and the statute gives the aggrieved 
flat-owner easy access to the Court if a violation of this provision is alleged 
(see tbid, page 39). ` Thus the trend is towards recognition of these rights. 

Now that attachment and sale have been held to be valid, it will be for the 
auction-purchaser first to obtain membership of the society and the Court be- 
fore confirmation of the sale will insist upon his membership of the society 
which, it would not be unreasonable to assume, will be granted by the society 
in the ordinary course unless there are cogent and relevant reasons for not 
doing so. The fact that at the time of auction-sale the purchaser was not a 
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member of the society would not in law affect the saleability or prior attach- 
ment of the property in execution of the valid decree. 

The Judgment-debtor has a valid decree against him. Ordinarily he has to 
discharge his liability under the decree. He can pay the decretal amount 
straightaway or suffer his property to be attached and sold in execution of the 
decree. As an honest debtor the liability under the decree has to be dis- 
charged.‘ Here the society is not objecting to the attachment and sale of the 
property, but the judgment-debtor is. We have seen there is no absolute prohi- 
bition against transfer of a right to occupation of the flat or even to transfer 
a share. The auction-purchaser is presumed to know the limitations under 
which he has purchased the right to occupy the flat in Court auction. If ulti- 
mately the society turns down his application for membership (which of course 
cannot be done except for valid reasons) it is upto him to take such course of 
action as is available under the law. Such a remote contingency, per se, will 
not make the particular right of the Judgment-debtor in the flat non-attachable 
or non-galeable. 

It is contended by Mr. Chatterjee that s. 60, Civil Procedure Code, does not 
specify that this species of property is liable to attachment. The argument, 
however, fails to take note of s. 60 being not exhaustive as such. It refers 
also to any other saleable property, movable or immovable, whether the same 
be held in the name of the judgment-debtor or by another person on his be- 
half. We have held that the right to occupation of a flat is proverty both 
attachable and saleable. Specific non-inclusion of a particular species of pro- 
perty under s. 60 is, therefore, not of any consequence if it is saleable other- 
wise. In the result the judgment of the High Court is set aside and the jude. 
ment-dehtor’s chamber summons dated March 28, 1972, stands dismissed. The 
appeal is allowed. but there will be no order as to costs except that the Court- 
fees will be payable by the appellant. 

We record our appreciation of the assistance rendered by Mr. Chatterjee as 
amicus curtae and also by Mr. Zaiwala, counsel for the appellant. 


Appeal allowed. 


FULL BENCH. 
[NAGPUR RENCH] 


Before the Hon’ble Mr. R. M. Kantawala, Chief Justice, 
Mr. Justice Tulzapurkar and Mr. Justice Dharmadhikari. 


SHUSHILABAI RAMCHANDRA KULKARNI , 


v, 
NARAYANRAO GOPALRAO DESHPANDE.* 

Hindu Succession Act (XXX of 1956), Sec. 6, Schedule, Class I—Coparcenary consisting 
of father and adopted son—Son dying leaving him surviving adoptive father and 
mother, and widow—Mother dying after death of son—Share of mother in joint 
family property—Quantum of daughter’s share on mother’s death. 


A joint Hindu family consisted of F (father), M (mother), an adopted son S and 
his wife W. F also had a daughter, D. S died on December 29, 1956 leaving him 
surviving his adoptive father F, adoptive mother M and widow W. M died on April 
13, 1957. D brought a suit for partition and separate possession of her share in 
the moveable and immovable property of the joint Hindu family on April 3, 1961. 
¥ died during the pendency of the suit making a will whereby he disposed of his 
interest in the family property in favour of a charitable society registered under the 
Societies Registration Act, 1860. The trial Court granted to the plaintiff D 1/8th 
share in the estate belonging to the family, on the footing that in the notional parti- 


* Decided, August 27/22,1974. First App i. Kulkarni, Civil Judge, Senjor Division, at 
No. 59 of 1968, against the decision of Werdha, in Special Civil Suit No. 12 of 1964. 


1974.] SHUSIILABAI V. NARAYANRAO (F.B.)—Kantawala C. J. 557 


at 


tion under s. 6 of the Hindu Succession Act, 1956, the two coparceners, F and S, 
received + share each. The share of S was divided equally between M and W, 
each receiving 1/4th share and on M’s death, her 1/4th share was equally divided 
between F and D, thus D received only 1/8th share. On appeal, 

Held, (1) that in this case the coparcenary consisted of only F and S and on the 
death of S, after the coming into force of the Hindu Succession Act, 1956, his 
share, in view of the provisions of s. 6 of the Act, had to be separated and it devolv- 
ed by intestate succession as he did not leave any will; 

(2) that, having regard to the provisions under Shastric Hindu Law, on a parti- 
tion between F and S, M’s right to claim a share equal to that of the son automati- 
cally sprang up, and that being the case, on a notional partition under s. 6 of the 
Act F received at the partition 1/3 share and M and S 1/3rd share each; 

(3) that of the 1/3rd share of S, M should receive half, that is 1/6th share, as 
heir to S, the other half, that is 1/6th share, going to his widow W; 

(4) that M was, therefore entitled to 1/8rd share plus 1/6th share received as 
heir of S, in total 1/2 share in the joint family property; and 

(5) that, on M’s death, her 1/2 share would be equally divided between F, her 
husband and D, her daughter (the plaintiff); and 

(6) that, therefore, the plaintiffs share on the facts of the present case would 
be 1/4th share in the suit property.: d ; 

Rangubait Lali v. Laxman Lalf,! I-T. Commr. v. S. Teja Singh, East End 
Dwellings Co. Ld. v. Finsbury Borough Council, State of Travancore-Cochin v. 
Shanmugha Vilas Cashew Nut Factory,4 The Bengal Immunity Company Limited 
v. The State of Bihar Raghavamma v. Chenchamma,6 Girijanandint v. Bijendra 
Narain,’ Parappa Ningappa v. Mallappa Kallappa,8 Bilaso v. Dina Nath, Amrita 
Lal Mitter v. Manick Lal Mullick,!0 Radhabai v. Pandharinath Bapu,!! Shiramabat 
Bhimgonda v., Kalgonda,12 Govindram Mithamal v. Chetumal,33 Ananda v. Hari- 
bandhu,i4 Vidyaben v. J. N. Bhatt,5 Kanahaya Lal v. Jumna Devi,l6 Chandra- 
datta v. Sanatkumar,!7 P. G. Reddy v. Golla Obulamma,!8 Y. Neelayya v. M. Rama- 
swami, 19? Narayan Prasad v. Mutuni Kohain,0 Karuppa Gounder v. Palaniammal,2! 
Controller, Estate Duty v. Anari Devi22 Pratapmull y. Dhanbati Bibi, Munnalal 
v. Rajkumar, Commr. of Inc.-Tax v. Smt. Nagarathnamma,?5 referred to. 

Quaere: Whether, as a result of the notional partition, contemplated by the pro- 
viso to s. 6 of the Hindu Succession Act, 1956, the shares of persons other than the 
deceased coparcener also become fixed as if a partition had taken place during the 
lifetime of the deceased coparcener. 


THE facts appear in the judgment. 


A. 8. Bobde, R. G. Kulkarni, M. P. Deshmukh and V. A. Bobde, for the 
appellant. 

- P. G. Palshikar and V. G. Palshikar, for respondent No. 1. 

B. B. Ranade and 8. 8. Trivedi, for respondent No. 2. 

D. B. Najbile, for respondents Nos. 8 to 7. 
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Kanrawana C. J. The Division Bench of this Court has referred to the 
Full Bench the following two questions for determination: 


(ft) Is the scope of the fiction in the Explanation of s. 6 of the Hindu Succession 
Act, 1956 as wide as held in Rangubai Lali v. Laxman Lalji! and whether the view 
taken in Rangubai’s case that as a result of the notional partition contemplated by the 
proviso to s. 6 of the Hindu Succession Act, the shares of persons other than the de- 
ceased co-parcener also become fixed as if a partition had taken place during the life- 
tme of the deceased coparcener is correct? 

(2) On the facts found in this case to what share is the plaintif entitled in the suit 
property? 


The plaintiff filed a suit for partition and separate possession of her share 
in moveable and immoveable property referred to in the plaint. Plaintiff 
Sushilabai is the daughter of one Narayanrao. Narayanrao had a wife by 
name Laxmibai. Narayanrao adopted a son by name Shridhar. Shridhar died 
on December 29, 1956 leaving him surviving his adoptive father Narayanrao, 
adoptive mother Laxmibai and his widow Shantabai. Laxmibai died on April 
13; 1957. The suit was instituted on April 3, 1961. During the pendency of 
the suit Narayanrao died on March 11, 1965 making a will whereby he disposed 
of his interest in the family property in favour of Samarth Charitable Society, a 
Society registered under the Societies Registration Act. 


The trial Court partially decreed the suit giving the plaintiff 1/8th share in 
the estate belonging to the family. This quantum of share was determined on 
the footing that Shridhar the adopted son had 1/2 share in the family pro- 
perty and the adoptive father Narayanrao had the remaining half share there- 
in. On Shridhar’s death his interest in the family property was divided equal- 
ly between his widow Shantabai and his adoptive mother Laxmibai. Thus, 
according to the trial Court, upon Shridhar’s death, Shantabai became entitled 
to 1/4th share in the family property i.e. half share in Shridhar’s property 
and Laxmibai became equally entitled to 1/4th share in the family property. 
On Laxmibai’s death in the year 1957 her interest in the family property was 
divided equally between the plaintiff, her daughter and her husband Narayanrao, 
Thus upon the finding of the trial Court the plaintiff became entitled to 1/8th 
interest in the family property and passed a decree accordingly. Aggrieved 
by the decision of the trial Court the plaintiff preferred an appeal. 


The contention on behalf of the plaintiff was that when Shridhar died, his 
share should be considered to be 1/8rd in the joint family property and from 
the remaining 2/8rd, 1/3rd would be the share of his adoptive father Narayan- 
rao and the remaining 1/8rd would be the share of adoptive mother Laxmibai, 
that on the death of Shridhar, 1/3rd share that would have been allotted to him 
in the joint family property would on his death be inherited equally by his 
mother Laxmibai and by his widow Shantabai as both of them are the ‘female 
heirs specified in Class I to the Hindu Succession Act, hereinafter referred to 
as ‘the Act’. Thus, the submission was that on the death of Shridhar, Laxmi- 
bai’s share would come to 1/8rd plus 1/6th i.e. 1/2 share in the family pro- 
perty and that on the death of Laxmibai, the plaintiff as the daughter became 
entitled to 1/2 share in Laxmibai’s estate. Thus she became entitled to 1/4th 
share in the whole of the joint family property. On the other hand, on be- 
half of the contesting defendants, the contention was that in a notional parti- 
tion as provided under s. 6 of the Act Laxmibai will not be entitled to any 
share on the footing of a’ partition but under the proviso to s. 6 she will be 
entitled to 1/2 share in the 1/3rd share which will be allotted to Shridhar im- 
mediately before his death. Thus, according to the contesting defendants, 
Laxmibai will be entitled to only 1/6th share in the entire farhily property and 
upon her death the plaintiff would be entitled to 1/12th share therein. As 
there was no appeal on behalf of the defendants, the decree passed by the trial 


1 (1965) 68 Bom. L.R. 74. 


1974.] SHUSHILABAI V. NARAYANRAO (¥.B.)—Kantawala C. J. 559 


Court givmg the plaintiff 1/8th share in the family property was not sought 
to be disturbed. ` 


When this appeal came up for hearing before the Division Bench several 
decisions were cited before the Court which showed that there was a conflict of 
legal opinion between the view taken by this Court in Ranguba Lalji v. 
Lazman Lalji, and the view taken by the other High Courts and the Divi- 
sion Bench considered it necessary to refer the above two questions for deter- 
mination by the Full Bench. On interpretation of s. 6 of the Act there is a 
possibility of difference of opinion on the question whether upon partition of 
the share of the deceased coparcener the remaining coparceners continue to be 
joint or become separate. So far as that question is concerned, it will be re- 
levant to decide only when the coparcenary consists of more than two mem- 
bers and one of the members of the coparcenary dies. We do not propose to 
decide that larger question as in this case the coparcenary consists of only 
two male members, namely Narayanrao the adoptive father and his adopted 
son Shridhar and we propose to confine ourselves only to the facts of the pre- 
gent case and do not express any opinion on the larger question that may pos- 
sibly arise upon the interpretation of s. 6 of the Act. 


Mr. Bobde on behalf of the plaintiff contended that when one of the copar- 
ceners dies, his share in the coparcenary property goes by survivorship to the 
remaining surviving corparceners under the Hindu law, that when coparce- 
nary subsists and no partition is claimed, no coparcener can predicate that he 
has définite share in the coparcenary property and that when the coparceners 
have separated, their property goes by succession to others. His submission 
was that upon proper interpretation of s. 6 of the Act, a moment before the 
death of Shridhar a notional partition took place as a result of which Nara- 
yanrao, Laxmibai and Shridhar each became entitled to 1/3rd share in the 
joint family property, that upon the death of Shridhar his 1/3rd share in 
the joint family property devolved upon Laxmibai his mother and Shantabai 
his widow equally. He submitted that it is not necessary for us to. go into 
the larger question that upon proper construction of the provisions of s. 6 of 
the Act upon the death of a coparcener leaving him surviving a female rela- 
tive specified in Class I of the Schedule or a male relative specified in that 
Class who claims through such female relative, when the interest of the de- 
ceased in the Mitakshara coparcenary becomes separate the other surviving 
coparcenars become separate inter se. He only confined his submission to 
the facts of this case when the coparcenary consisted of father and son and the 
question arises as to what is the share of the mother upon the death of her 
son havine regard to the provisions of s. 6. On behalf of the contesting de- 
fendants Mr. Palshikar has contended that the provisions of s. 6 of the Act 
do not effect severance of joint status at all, that section primarily recognises 
the rule of survivorship in respect of coparcenary property upon the death of 
a coparcener, that the proviso to that section merely provides for an excep- 
tion when the deceased coparcener has left him surviving a female relative 
specified in Class I of the Schedule or a male relative specified in that class 
who claims through such female relative, that when snch is the case special 
provision is enacted in the proviso read with Explanation 1 with regard to law 
of succession and no alteration is made to the normal rule of partition which 
shonld prevail and govern in accordance with the normal Hindu law. In en- 
acting this Act. according to Mr. Palshikar, the intention of the Lecislatrre 
was only to codify the law relating to intestate succession among Hindus qua 
the deceased coparcener and not the law relating to partition. He submitted 
that neither under the proviso nor under Eixvlanation 1 to the section there is 
severance of joint status between deceased Shridhar and his father Naravan- 
rao. © Only the interest of Shridhar in the coparcenary property goes by testa- 
mentary or intestate succession. In view of the fact that he died withnnt 
leaving á will, his interest in the coparcenary property, which would have 
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been allotted to him as if on a partition immediately before his death, has to 
be determined but there is nothing in the statute to show that a partition or 
severance in status came into effect upon or prior to the death of Shridhar. 

The Act was enacted with a view to amend and codify the law relating to 
intestate succession among Hindus. It came into force on June 17, 1956. 
Section 6 of the Act provides for devolution of interest in coparcenary pro- 
perty and its provisions are as under: 


“When a male Hindu dies after the commencement of this Act, having at the time 
of his death an interest in a Mitakshara coparcenary property, his interest in the pro- 
perty shall devolve by survivorship upon the surviving members of the coparcenary and 
not in accordance with this Act: 

Provided that, if the deceased had left him surviving a female relative specified in 
class I of the Schedule or a male relative specified in that class who claims through such 
female relative, the interest of the deceased in the Mitakshara coparcenary property 
shall devolve by testamentary or intestate succession, as the case may be, under this 
Act and not by survivorship. 

Explanation 1.—For the purposes’ of this section, the interest of a Hindu Mitakshara 
coparcener shall be deemed to be the share in the property that would have been allotted 
to him if a partition of the property had taken place immediately before his death, irres- 
pective of whether he was entitled to claim partition or not. 

Explanation 2.~Nothing contained in the proviso to this section shall be construed 
as enabling a person who has separated himself from the coparcenary before the death 
cf the deceased or any of his heirs to claim on intestacy a share inthe interest referred 
to therein.” 


Prior to the enactment of this Act a coparcener having undivided interest in 
the coparcenary property had no right to make testamentary disposition in res- 
pect thereof but by s. 30 of the Act such right was, for the first time, con- 
ferred upon a coparcener even though there was no partition prior to the date 
of his death. The main part of s. 6 of the Act normally recognises and rei- 
terates the rule of survivorship in respect of devolution of interest by survi- 
vorship upon the death of a coparcener in favour of surviving members of the 
coparcenary. Even under the proviso when there are no female or other heirs 
of the class specified therein, the rule as to survivorship has to prevail but if 
the deceased coparcener dies leaving him surviving a female relative specified 
in Class I of the Schedule or a male relative specified in that class who claims 
through such female relative, the interest of such deceased coparcener in the 
Mitakshara coparcenary property shall devolve by testamentary or intestate 
succession, as the case may be, under the Act and not by survivorship. Shri- 
dhar left him surviving his adoptive mother Laxmibai and his widow Shanta- 
bai. Thus in view of the proviso his interest in the coparcenary property is 
not to devolve in accordance with the rule of survivorship but his interest in 
that ecoparcenary property is to devolve by intestate succession as he died with- 
out Jeaving a will. It was urged by Mr. Bobde that it is implicit in the very 
language of the proviso to s. 6 that when devolution is by testamentary or in- 
testate succession’ qua the deceased coparcener there is severance of status in 
the coparcenary property. On the other hand, the argument of Mr. Palshikar 
is that this is onlv a departure qua the rule of devolution of interest.’ Ordi- 
narliy upon the death of a coparcener his interest in the joint family pro- 
perty will go by survivorship to the remaining coparceners, while in the pre- 
sent case, as there was a female heir, the rule of survivorship was not attracted 
but the property was to devolve by testamentary or intestate succession. Such 
is the rule of succession but it has no effect of effecting severance in the’ joint 
family ‘status. 

Ordinarily under Shastric Hindu law the intérest of a coparcener in the 
Mitakshara coparcenary is undivided. The ownership of the coparcenary pro- 
perty is in the ‘whole body of ecoparceners. According to the true notion of 
an undivided family governed by the Mitakshara law, no individual member 
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of that family, whilst it remains undivided, can predicate of the joint and un- 
divided property that he as a member has a definite share e.g. one third or 
one fourth. Hus interest is a fluctuating interest, capable of being enlarged 
by death of any coparcener in the family. Thus, it is only on a partition that 
he becomes entitled to a definite share. When there is a female heir or a 
male heir of the nature specified in the proviso, the language of the proviso 
lays down that the interest of the deceased coparcener would devolve by testa- 
mentary or intestate succession under the law. The very devolution of in- 
terest of the deceased coparcener by testamentary or intestate succession pre- 
supposes that at the moment of his death the share or interest of such a copar- 
cener in the coparcenary property is either determined or is defined or is 
specific. If the share is defined or specific, then it cannot be a fluctuating 
type of interest which an undivided coparcener normally possesses in the Hindu 
undivided family. How effect is to be given to this rule of devolution by 
testamentary or intestate succession is made explicit in Explanation 1 to the 
section. Under the Explanation for the purposes of the section the interest 
of a Hindu Mitakshara coparcener shall be deemed to be the share in the pro- 
perty that would have been allotted to him if a partition of the property had 
taken place immediately before his death, irrespective of whether he was en- 
titled to claim partition or not. It cannot be disputed that partition in ac- 
cordance with law consists of numerical division of the property. In other 
words, it consists in defining the shares of the coparceners in the joint family 
property. The Explanation undoubtedly lays down a legal fiction and as re- 
gards effect to be given to the legal fiction two views are possible. One view 
as laid down by T. L. Venkatarama Aiyar J. in I.-T. Commr. v. S. Teja Singh, 
is that it is a rule of interpretation well settled that in construing the scope 
of a legal fiction it would be proper and even necessary to assume all those 
facts on which alone the fiction can operate. This view is based upon the ob- 
servations of Lord Asquith in Hast End Dwellings Co. Ld. v. Finsbury 
Borough Counctl3 Those observations are to the following effect (p. 1382): 


“If you are bidden to treat an imaginary state of affairs as real, you must surely, un- 
less prohibited from doing so, also imagine as real the consequences and incidents which, 
if the putative state of affairs had in fact existed, must inevitably have flowed from or 
accompanied it. One of these in this case is emancipation from the 1939 level of rents. 
The statute says that you must imagine a certain state of affairs; it does not say that 
having done so, you must cause or permit your imagination to boggle when it comes to 
the inevitable corollaries of that state of affairs.” 


If the legal fiction contained in Explanation 1 is to be extended as laid down 
in this principle, then it is possible to urge that upon a coparcener dying 
leaving a female heir or other heirs as specifled under proviso to s. 6 not only 
the share of the deceased coparcener is separated a moment before his death 
but, there is also a partition amongst the surviving coparceners as in a parti- 
tion under Hindu law. The other view as regards legal fiction is that the 
legal fiction cannot be stretched off beyond the purpose for which it was en- 
acted. This view is based upon the decisions of the Supreme Court in State 
of Travancore-Cochin v. Shammugha Vilas Cashew Nut Factory* and The 
Bengal Immunity Company Limited v. The State of Bihar.5 For the purpose 
of the present case we do not propose to decide whether the legal fiction created 
by Explanation 1 has to be given full effect as stated in the earlier view and 
we are prepared to proceed on the assumption that it should not be stretched 
beyond the purpose for which it was enacted. 

The effect of the proviso read with Explanation 1 thereto is that when there 
is an heir of the nature specified in the proviso, the share of the deceased 
coparcener has to be determined on the assumption and deemed fiction that a 
‘partition of the property has taken place immediately before his death as the 


2 [1959] A.LR. S.C. 852. 4 [1954] S.C.R. 58, at pp. 81-82. 
8 [1952] A.C. 109. ; 5 [1955] 2 S.C.R. 608, at p. 646. 
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Explanation points out that such legal fiction has to be given, effect to` irres- 
pective of the fact whether the deceased coparcener is entitled ‘to claim parti- 
tion or not: It is well settled that there is no presumption that when one 
person separates from the other coparceners that the latter remain united. An 
agreement amongst the remaining members.of a joint family to remain united 
or to reunite must be proved like any other fact. It is.open to non-separating 
members to remain joint and to enjoy as members of a joint family what re- 
mained of the joint family property after such a partition. No express agree- 
ment is necessary for this purpose but the intention to remain joint may be 
inferred from the way in which their family business was carried on after 
their former coparcener had separated from them or it may be inferred from 
other conduct indicating such an intention. These principles are stated.in brief 
in more than one decision of the Supreme Court. In Heghavamma v. Chen- 
chammaéé the Supreme Court has laid down the principle as shown by the head- 
note (f) in that case: 

“The general principle undoubtedly is that a Hindu family is presumed to. be joint 
unless the contrary is proved, but where it is admitted that one of the coparceners did 
separate himself from the other members of the joint family and had his share in the 
joint property partitioned off for him, there is no presumption that the rest of the copar- 
ceners continued to be joint. There is no presumption on the other side too that be- 
cause one member of the family separated himself, there has been separation with re- 
gard to all. It would be a question of fact to be determined in each case upon the 
evidence relating to the intention of the parties whether there was a separation amongst 
the other co-parceners or that they remained united. The burden is certainly on the 
person who sets up partition to prove the said fact.” 


A similar view has been reiterated by the Supreme Court in Garijanandins v. 
Bijendra Naran.? 

As Shridhar left him surviving his adoptive mother Laxmibai and his widow 
Shantabai, the quantum of the share which will devolve by intestate succes- 
sion under the proviso to s. 6 has to be determined as provided in Explana- 
‘tion 1. This Explanation lays down that Shridhar shall be deemed to be en- 
titled to a share in the family property that would have been allotted to him 
if a partition of the property had taken place immediately before his death. 
It is not disputed that if a partition had taken place immediately before the 
death of Shridhar, he would have been entitled to 1/8rd share in the property. 
The question, however, arises whether the remaining 2/3rd share is to remain 
with Narayanrao or is to be divided between Narayanrao and his wife Laxmi- 
bai equally. Under Shastric Hindu law a wife cannot demand a partition but 
if a partition does take place between husband and his son, she is entitled to 
receive a share equal to that of his son end to hold and enjoy that share sepa- 
rately even from her husband. The question that arises in this case is whether 
this right to claim a share equal to that of a son upon a notional partition as con- 
templated by Explanation 1 is taken away or is to be given effect to. It can- 
not be disputed that devolution by testamentary or intestate succession of the 
property of the deceased coparcener in coparcenary property cannot take 
place unless his share therein is determined or specified. How that share is 
to be determined is laid down in the Explanation and that is on the footing 
that immediately before his death a partition has been effected and he has 
been allotted a share. Explanation 1 provides for machinery for determining 
the quantum of such shares in the joint family property but the severance is 
implicit in the language of the proviso itself. It cannot be disputed that so 
far as coparcenary in the présent case is concerned it consists of only two 
coparceners viz. Narayanrao and his adopted son Shridhar. ‘Now if a parti- 
tion is deemed to have taken place immediately before Shridhar’s death, then 
naturally that partition can only be effected between Narayanrao and Shridhar 
ie. between father and son. If that is so, independently of the provisions of 


6 [1964] A.I.R. S.C. 186. 7 [1967] A.LR. S.C. 1124. . 
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s. 6 under pure Hindu law the mother is entitled to receive a share equal 
to that of a son i.e. upon such severance of the share of Shridhar, not only 
Shridhar is entitled to 1/8rd share but mother is equally entitled to one third 
share on the footing that there is a partition between Narayanrao on the one 
hand and Shridhar on the other. Thus the right conferred upon a mother under 
Hindu law is not affected by any of the provisions contained in the Act, as 
partition is provided in s. 6 for determining the interest of the deceased copar- 
cener. 


Laxmibai is also one of the female heirs specified in Class I of the Schedule 
to the Act. If that is so, upon Shridhar’s death his 1/3rd interest in the pro- 
perty is not to go by survivorship to his father Narayanrao but is to be gov- 
erned by intestate succession in accordance with the Act because he did not 
die leaving a will. The heirs who were entitled to inherit Shridhar’s property 
upon his death are those who are specified in Class I to the Schedule of the 
Act. So far as the present case is concerned, the widow and mother are the 
two heirs so specified. Thus, 1/8rd share which came to Shridhar upon parti- 
tion will be equally divided between his widow Shantabai and his adoptive 
mother Laxmibai. Thus, Laxmibai in addition to 1/3rd share she gets on the 
partition, will also be entitled to 1/6 share in the family property as the heir 
of Shridhar. 


That such is the correct position in law is recognised by a number of judi- 
cial decisions which gave effect to the right of a female person under Hindu 
‘law. In Porappa Ningeppa v. Mallappa Kallappa, the Full Bench of this 
Court has taken the view that under Hindu law, in a suit by a son for parti- 
tion and separate possession of his share after setting aside the alienation of 
joint family property made by his father, the mother, who is a party, is en- 
titled to a share, if the Court comes to the conclusion that the alienation is 
not for a purpose binding upon the family consisting of the father, mother and 
sons. Two approaches were presented to the Full Bench and the question arose 
which of the two approaches should be accepted in case of a widow. The one 
approach is the approach that an alienation, however unauthorised, is valid 
until it is challenged, that the right to challenge is restricted to the copar- 
ceners and it is only those who can challenge the alienation who can claim their 
share in the joint family property as not having been affected by the aliena- 
tion, the rest of the joint family property being validly alienated to the ali- 
enee. The other approach is that the wife has an interest in the joint family 
property, however inchoate that interest might be, and that interest must be 
protected as much in a suit for partition at the instance of her son as in a 
suit for partition whether at the instance of the alienee or at the instance of 
her own son which suit has been necessitated by unauthorised alienation by 
her husband. The Full Bench held that although the wife has no right to 
challenge the alienation as her right in the family property is inchoate and 
has not come into existence because there is no partition, because of the legal 
fiction her share in the joint family property cannot be alienated by her hus- 
band when the alienation is not supported by legal necessity. In other words, 
what the alienee gets is strictly the share of the alienor not augmented by the 
inchoate share of his wife. The alienee would have the right which the father 
would have to a partition and what would come to him upon the partition be- 
ing'made. Therefore, notionally and fictionally such a partition should be effec- 
ted and what share would come to the father on such a partition being made 
ought to be decided and that is the share that would pass to the alienee. Thus, 
in this case even before the partition was effected of the joint family property 
on a suit by a son to challenge the validity of alienation made by the father 
the right of the wife to share the property was recognised and it was held that 
her share in the property was to be determined at the date of the alienation. 
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A similar right under Hindu law was recognised by the Full Bench of Alaha- 
bad High Court in Biaso v. Dina Nath? The Full Bench took the view that 
a Hindu widow, entitled by the Mitakshara law to a proportionate share with 
gons upon partition of the family estate, can claim such share, not only quoad 
the sons, but as against an auction-purchaser at the sale in the execution of a 
decree of the right, title and interest of one of the sons in such estate before 
voluntary partition. At page 90 it is observed as under: 

“In an undivided family consisting of mother and sons, the mother is only entitled 
to maintenance so long as the family remains undivided in estate; but in case a parti- 
tion is made the law gives her a right to an assignment of a share in the property left 
by her husband equal to a son’s share. The right the mother has is a right to parti- 
cipate in the property left by her husband, and it has been described as a latent and 
inchoate right of participation which becomes effective when separation takes- place. 
Such being the right of the mother, and the son’s obligation towards her in respect of 
the assignment of a specific share of the property on partition, we have to see- what 
position the purchaser in execution of the right, title, and interest of a member of an 
undivided family takes,” 

It was held that the auction purchaser was not entitled to the share which 
would have been allotted to a Hindu widow if a partition had taken place. 

A similar view was taken by Ameer Ali J. in Amrita Lal Mitter v. Manich 
Lal Mullick.° A Hindu mother is entitled under the law to be maintained 
out of the joint family property, and if anything is done affecting that right, 
as for instance by the sale of any particular share by any of her sons, her right 
comes into existence. A purchaser from one of the sons has the same rights 
and takes it subject to the same liabilities as those of the person from whom 
he purchased. Even in this case the right of a Hindu mother to share in the 
property was also recognised though no partition had taken place prior to the 
institution of the suit. 

The right of a wife to a share on a partition between her husband and son 
was reaffirmed also by the Nagpur High Court in Radhabm v. Pandharinath 
Bapu.!! Under the Mitakshara law a wife is entitled to a share on a partition 
between her husband and her sons, and she can sue for her share if she has 
not been assigned a share in the partition provided she has not assented to 
or acquiesced in the partition or waived her rights. This decision clearly re- 
commends that a Hindu female who under Shastric law will have a right of 
share upon a partition can assert that right if events have taken place which 
may jeopardise that right even prior to partition. 

The construction that we have placed upon the provisions of s. 6 is in con- 
formity with the intention of the Legislature if regard be had to the legis- 
lative history conferring larger rights upon female heirs than those conferred 
under pure Shastric Hindu Law. By the Hindu Law of Inheritance (Amend- 
ment) Act, 1929 female heirs like son’s daughter, daughter’s daughter and 
sister became entitled to share as heirs in all parts of India where Mitakshara 
law prevailed. Prior to this enactment, female heirs were recognised as heirs 
only in Bombay and Madras and not in other parts of the country. By Hindu 
Women’s Rights to Property Act, upon the death of a Hindu his widow was 
entitled to a share either in the joint family property or separate property. 
She was also given a right to claim a partition though under the law the in- 
terest obtained by her as a result of partition was to be limited interest which 
was available to a female. By the Hindu Adoptions and Maintenance Act, 
1956 right to adopt as well as maintenance has been conferred upon a Hindu 
female. Looking to the legislative history, qua the rights of a Hindu female, 
the provisions of the Act should be so construed as will further the intention 
‘of the Legislature in enlarging the rights available to a female under Hindu 
law. We are not putting in the present case a strained construction upon the 
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provisions of s. 6. As stated earlier, having regard to the language of the 
proviso itself when there is a female heir or other heirs of the type specified 
in the proviso, the share or interest of a deceased coparcener in the copar- 
cenary becomes severed as it is to go or devolve by testamentary or intestate 
succession. How that share is to be computed is to be determined im the 
manner provided by Explanation 1. Explanation 1 presupposes the legal 
fiction that immediately before his dedth a partition has taken place in the 
family and his interest in the joint family property has been ascertained and 
such share will thereafter go by testamentary or intestate succession as pro- 
vided in the Act. Such being the scheme of the Act, if severance takes place 
upon the death of a coparcener leaving such female heirs or other heirs speci- 
fied in the proviso, then to ascertain his interest, a construction should not be 
put upon the language of the section so as to curtail the rights which a Hindu 
female may have under Shastric Hindu law. We are merely affirming the right 
which the mother has when partition takes place between father and son. Such 
right is conferred upon her by pure Hindu law and as the notional partition 
takes place upon the death of Shridhar a moment prior to his death, Laxmi- 
bai has to be given 1/3rd share as a result of that partition. In addition 
thereto she will be entitled to claim her share as an heir of the adopted son Shri- 
dhar. 


A large number of decisions have been cited before us where the provisions 
of g. 6 of the Act have come up for consideration. So far as this High Court 
is concerned, the provisions of s. 6 have been considered in three of the re- 
ported decisions to which our attention has been drawn. The first is the deci- 
sion in the case of Shiramaba; Bhimgonda v. Kalgonda.!? In this case the 
provisions of s. 6 as well as s. 4 of the Act came to be considered and upon 
interpretation thereof the Division Bench of this Court consisting of Patel and 
Chitale JJ. took the view that the interest of a Hindu Mitakshara coparcener 
available for division under s. 6 of the Act will be such share in the property 
as would be allotted to him if a partition of the property had taken place im- 
mediately before his death amongst the coparceners according to the rules of 
Hindu law with the qualification, that the rule of Hindu law providing a share 
to the mother and maintenance and marriage expenses of the daughters must 
be treated as abrogated in view of s. 4 of the Act. Section 4(J)(b) of the 
Act provides that, save as otherwise expressly provided in this Act, any other 
law in force immediately before the commencement of the Act shall cease to 
apply to Hindus in so far as it is inconsistent with any of the provisions con- 
tained in the Act. The Division Bench accepted the contention urged that the 
rule of the Mitakshara law that on a partition the mother is entitled to a share 
(a limited estate) and that daughters’ maintenance and marriage expenses should 
be provided is for the reason, that they do not have any share in the family 
property as such, nor are they entitled to succeed to the husband and father 
respectively. After the Hindu Succession Act came into force they are en- 
titled to succeed to a share on the death of husband and father and under 
s. 4 that rule of partition must be deemed to have been abrogated. The Divi- 
sion Bench rejected the contention urged on behalf of the appellant in that 
ease that as the explanation to s. 6 defines the interest of the coparcener to 
be the share that the father would have got on a partition it amounts to an 
express saving of that rule of partition for the obvious reason that it does not 
enjoin actual partition and does not enable the mother to reduce her share in- 
to possession. The explanation, according to the Division Bench, is intended 
to be of general application and cannot be treated as saving the abovesaid rule 
of partition. In the opinion of the Division Bench, to uphold the contention 
would produce most unjust results which could never have been intended by 
the Legislature. 
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The correctness of the decision of the Division Bench in Shiramabas Bhim- 
gonda’s case was doubted by Chandrachud J. when the appeal in the case of 
Rangubm Lalji v. Laxman Lalji came up for hearing and he referred that ap- 
peal for decision by the Division Bench. As a result of the ‘reference by 
Chandrachud J. the matter came up for hearing before the Division Bench 
consisting of Patel and Bal JJ. and the decision of the Division Bench is re- 
ported in Rangubai Lalji v. Lawman Lalji. Patel J., who delivered the judg: 
ment in the earlier case in Shiramabai’s case was a party to this decision, and 
he declined to follow that decision and took a contrary view on the ground 
that in Shtramabas’s case the matter was not fully argued and the Division 
Bench was not in a position to consider all the pros and cons of the matter. 
In Rangubai’s case a Hindu coparcenary consisted of the husband, his wife 
and his adopted son. The husband died after coming into force of the Hindu 
Succession Act and his widow filed a suit claiming a half share in the copar- 
cenary property. The Division Bench took the view that on the interpreta. 
tion of s. 6 of the Act on a partition during the lifetime of the husband the 
widow would have been entitled to one-third share and on succession to a fur- 
ther one-sixth share and therefore her share in the property would be one-half 
share. The scheme of s. 6 together with Explanation 1 was considered and the 
Division Bench took the view that for the purposes of Explanation 1 to the pro- 
viso of s. 6 of the Act, when the interest of the deceased coparcener is to be 
determined, the Court should first determine what is the property available 
for partition and then partition the coparcenary property setting aside the 
share of the widow to which she is entitled in her own right and divide the 
share of the deceased coparcener amongst the heirs. The decree must make 
proper provisions for the maintenance and marriage expenses of the daughters 
and award the widow her.due share in the coparcenary property and divide 
the property of her husband amongst the heirs, At page 82 it is observed as 
under: 

“Section 6 recognises the Hindu law of survivorship but by the proviso creates an 
exception and provides for devolution of the interest of the deceased co-parcener if he 
died imtestate and left any of the female heirs specifled in class 1 or a male relative 
specified therein claiming through such female relative. Probably, if the Explanation 
had not been there, there would not have been any difficulty in accepting the inter- 
pretation suggested in Dinshaw Mulla’s Principles of Hindu Law and by other text 
writers. The difficulty has been created by reason of the Explanation which defines the 
interest of such Hindu Mitakshara co-parcener. According to the Explanation the in- 
terest is ‘deemed to be the share in the property that would have been allotted to him 
if a partition of the property had taken place immediately before his death.’ The ques- 
tion is, what was intended by the Legislature when it enacted this Explanation. Tha 
intention of the Legislature is to be found from the words used giving them their ordi- 
nary meaning. The explanation enacts, in effect, that there shall be deemed to have 
been a partition before his death and such property as would have come to his share 
would be divisible amongst his heirs. It introduces a legal fiction of a partition before 
his death, since without such fictional partition his share cannot be possibly deter- 
mined.” i th 
The Division Bench thereafter considered the-provisions of s. 7 of the Act and ` 
further observed (p. 83): 

“_..It would, therefore, appear from the scheme of ss. 6 and 7 that the Legisla- 
ture intended that it shall be deemed that there was a partition in fact and substance 
and that such property as would be available to the deceased would be divisible among 
his heirs.” 


Undoubtedly, the latter part of the decision points out that the legal fiction of 
partition and ‘separation of the share of the deceased coparcener at his death 
must be carried to its logical conclusion. On this aspect of the matter we do 
not propose to express any opinion and we have proceeded on the assumption 
that the object of the fiction was to quantify the share of the deceased copar- 
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cener and the point of time at which such quantification has to be made. 
Proceeding on that footing partition takes place a moment before the death 
when there are two coparceners viz. father and gon and one of them dies. 
When such a partition takes place, even though notionally, a female, who under 
the Shastric Hindu law is entitled to a share, will be entitled to claim such 
share not by reason of the provisions of the Act but under pure Hindu law. 
There is nothing in the provisions of the Act which denies such a right to a 
Hindu female. 


The provisions of s. 6 also came to be considered by a single Judge of this 
Court in Govindram Mithamal v. Chetumal. It may be stated at the outset 
that while the question was considered by the single Judge his attention was 
not drawn either to the decision of the Division Bench in Ranguba’s case or 
the earlier decision of the Division Bench in Shiramabai’s case. The scheme 
of s. 6 is considered by the learned Judge and he has taken the view that s. 6 
is introduced in the Hindu Succession Act for the purpose of effecting a change 
in the normal mode in which the joint family property used to pass from one 
person to another in a joint Hindu family. In a joint Hindu family possess- 
ing joint family property, the male members form a coparcenary. When a 
coparcener dies, his right, title and interest in the joint family property go 
by survivorship to the other coparceners. This normal mode in which the pro- 
perty passed from person to person in a joint Hindu family was sought to 
be changed by introducing a certain type of succession in the case of the in- 
terest of the coparceners in the joint Hindu property. Section 6 in the first 
instance speaks of Mitakshara coparcenary possessing property. The opening 
substantive part of s. 6 provides that when a male Hindu dies after the com- 
mencement of this Act, having at the time of his death an interest in a Mitak- 
shara coparcenary property, his interest in the property shall devolve by sur- 
vivorship upon the surviving members of the coparcenary and not in accordance 
with this Act. The normal devolution by survivorship, which was a distin- 
guishing feature of the Mitakshara coparcenary, is sought to be maintained 
even by the Hindu Succession Act. However, there is a proviso added to this 
section which carves out a case when the family consists of certain types of 
members. Then the learned Judge considered the language of the proviso read 
with Explanation 1 thereto and further observed that if the deceased had left 
behind him any female relative specified in Class I of the Schedule or a male 
relative specified in that class who claims through such female relative, the 
interest of the deceased in the Mitakshara coparcenary property shall devolve 
by testamentary or intestate succession, as the cabe may be, under this Act and 
not by survivorship. This is provided by the proviso. How the interest of 
the deceased in the Mitakshara coparcenary property shall be determined for 
the purpose of devolution, whether testamentary or intestate contemplated by 
the proviso, is provided in Explanation J. While discussing this case a fur- 
ther question arose before the learned Judge whether having regard to the pro- 
visions of s. 6 a full partition of the family property takes place or it is a 
piecemeal partition with respect to the interest of the deceased and what is 
the effect in either case on the entire family property or the interest and rights 
and liabilities inter se between the other coparceners in the family. That ques- 
tion, however, was not decided by the learned Judge and the learned Judge 
has merely chosen to confine his decision to the facts of the case which arose 
for consideration in that litigation and did not express any opinion as regards 
generalisations relating to the theory of partition. In this case the real ques- 
tion that arose for decision was whether the heirs who were entitled to inherit 
the joint family property by reason of the provision of the proviso were neces- 
sary parties to the suit upon the death of a coparcener whose interest in the 
property devolved upon them by testamentary or intestate succession and the 
learned Judge took the view that upon the death the interest of such a de- 
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ceased coparcener ceased to have the character of joint family property and as 
such unless the heirs who inherited the property were brought on record their 
interest in the property was not represented and the frame of the suit was 
defective, if such heirs were necessary parties to the suit and the suit was 
liable to be dismissed if they were not brought on record. 

Two other High Courts in this country have taken a view upon the construc- 
tion of s. 6 which is similar to the one taken by the Division Bench of this 
Court in Rangubas’s case. In Ananda v. Hartbandhu,'* the Division Bench of 
Orissa High Court took the view that Explanation 1 to s. 6 introduced a 
radical change. In that case one of the coparceners named Joydeb died and it 
is stated that though in fact Joydeb’s interest in the coparcenary property had 
not been carved out, a legal fiction was introduced that the interest shall be 
deemed. to be the share in the property which would have been allotted to him, 
if a partition of the property had taken place immediately before his death. 
It postulates that in order to fix the interest of Joydeb, a Partition imme- 
diately before his death must be taken to have occurred. If that is the legal 
hypothesis, it follows as a logical corollary that plaintiff No. 2, who was the 
third wife of the deceased, must be allotted a share in that partition amongst 
the father and the two sons. Though undoubtedly it was a case of more than 
two coparceners and the question arose upon the death of one, the view taken 
was that a female heir, who was entitled to a share upon a partition for sepa- 
ration of the interest of the deceased coparcener, was entitled to a share which 
Shastric law has conferred upon her. 

A similar view has been taken by a single Judge of Gujarat High Court in 
Vidyaben v. J. N. Bhatt.5 The learned single Judge who decided that case 
followed the decision of the Division Bench of this Court in Rangubay’s case 
and that of the Orissa High Court above referred to. In the case before the 
Gujarat High Court the deceased coparcener was survived by wife, son and 
four daughters. Upon the death of the coparcener the property would be 
divided in three parts, 1/3rd going to the widow in her own right as she 
would have been entitled to a share equal to that of a son had partition 
taken place immediately before the death of her husband; the son would 
get 1/8rd share and the remaining 1/3rd share i.e. the interest of the deceased 
in the property would be equally divided among all the six heirs. This was 
a case where there were only two coparceners as in the case of Rangubat where 
upon separation of the share of the deceased coparcener having regard to the 
provisions of the proviso to s, 6 the wife was allotted a share on such parti- 
tion having regard to the provisions of pure Hindu law. 

Our attention has been invited to a large number of cases where there are 
some observations which go to indicate somewhat contrary view. It will be 
useful to refer to these cases and consider whether any of the said decisions 
je likely to be of any assistance in deciding the narrow issue to which we pro- 
pose to confine our decision. In Kanahaya Lal v, Jumna Devi, a question 
arising under s. 6 of the Act came up for discussion. It may be stated at the 
outset that the decision of the Division Bench of this Court in Rangubae’s 
ease was not cited before the Court. Upon analysis of the provisions of s. 6 
the Division Bench of Delhi High Court took the view that the Mitaksharg 
eoparcenary property has beeen allowed to devolve by survivorship on the survi- 
ving members of the coparcenary and not by way of succession under the Act, 
but an exception has been carved out of this rule of law by the proviso that 
if the deceased dies, leaving behind him a surviving female relative specified 
in Class I of the Schedule (the other part is not material) which would in- 
clude a widow and the daughters, then the rule of law is that the interest of 
the deceased in the Mitakshara coparcenary shall devolve by succession (testa- 
menatry or intestate) under the provisions of the Act and not by survivorship. 


14 [1967] A.LR. Ori. 194. 16 [1978] A.LR. Delhi 140. 
15 hiera] A.LR. Guj. 28. 


1974,] SHUSHILABAI 0. NARAYANRAO (F.B.)—Kantawala O. J. 569 


To work out the rights, an explanation has been added which provides 
for a notional partition in the family at the time of the death of the de- 
ceased and then the share which would, upon a partition, have been allotted 
to the deceased just before his death, would constitute the property which 
_ would be inherited by the heirs in accordance with the provisions of s. 8 of 

the Act amongst the heirs specified in First Schedule. This was a case where 
there were more than two coparceners in the family and one of the coparceners 
died leaving heirs specified in the proviso. There are no direct observations 
on the question whether upon separation of the share of the deceased copar- 
cener, in order that it may devolve on his heirs by testamentary or intestate 
succession, the remaining coparceners remain united or become separate. Only 
in para. 10 of the judgment the quantum of shares are merely stated on the 
footing that a female who upon separation of the share may get a ee equal 
to that of a son has not been allotted that share. 

In Chandradatta v. Sanatkumar, 1! a single Judge of Madhya Pradesh High 
Court had an occasion to consider the scheme of s. 6 of the Act. He has taken 
the view that the provisions contained in s. 6 merely incorporates the concept 
of a notional partition for the limited purpose of enabling succession and com: 
putation of the interest of the deceased coparcener which otherwise would have 
devolved by survivorship and also for the ascertainment of the shares in that 
interest of the heirs specifled in Class I of the Schedule. Subject to such 
carving out of the interest of the deceased coparcener, the other incidents of 
the coparcenary are left undisturbed and the joint family continues without 
disruption. It is not correct to think that in a case where the proviso to s. 6 
comes into play, the status of the joint family is disrupted on the death of a 
copareener. The purpose of the legal fiction introduced by these provisions is 
limited. The observations in this case are obiter and for the purpose of de- 
ciding the issue before the learned Judge it was not necessary to consider this 
question. That was a case in which a decree passed against the father dur- 
ing his lifetime in a suit in respect of pre-partition debt came to be executed 
after his death against the shares obtained by the sons on partition and a 
question arose as regards the remedy of the decree-holder. The learned Judge 
took the view that his remedy was not by way of a separate suit. In such 
execution proceeding the son is at liberty to show that the property in his 
hands is not liable to pay the debts of his father. All these questions fall 
within the purview of s. 47 of the Civil Procedure Code. That was a case where 
father died leaving more than one son. 

Our attention is invited to two decisions of Andhra Pradesh High Court; one 
decision of the Full Bench in P. G. Reddy v. Gola Obulamma,'® and the other 
a decision of the single Judge in Y. Neelayya v. M. Ramaswami.!? In both the 
cases the question that primarily arose for consideration was whether a suit 
that was instituted during the lifetime of a coparcener was liable to be con- 
tinued in the absence of heirs of a coparcener who died during the pendency 
of the suit being brought on record. In the decision of the Full Bench in- 
P. G. Reddy’s case a mortgage was executed in favour of one Potalpati Nagi 
Reddy. Reddy the mortgagee died in 1960 leaving him surviving his widow, 
four sons and two married daughters. His eldest son Govinda Reddy there- 
after brought a suit against the heirs of the deceased mortgagor, on the last 
day of limitation for enforcing the mortgage. A question arose in this case 
whether the female heirs who were entitled to inherit the property having re- 
gard to the provisions of the proviso to s. 6 of the Act were necessary parties 
to the suit and the Full Bench of Andhra Pradesh High Court took the view 
that it was so and in their absence the suit was liable to be dismissed. In that 
ease within the period of limitation an application to bring the female heirs on 
record was not made and that was regarded as fatal to the suit. "While con- 
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sidering this question the Court undoubtedly considered the scheme of s. 6 of 
the Act. Even before the Full Bench the decision of the Division Bench of 
this Court either in Rangubai’s case or in Shtramabas’s case was not cited. 
While considering the provisions of s. 6 the Full Bench pointed out that Ex- 
planation 1 introduces out of necessity a legal fiction for ascertainment of in- 
terest of the deceased coparcener. His interest according to it will be deemed 
te be the share that would have been allotted to him if there was a partition 
immediately before he died irrespective ofthe fact whether he could claim such 
partition or not on that day. The need for the legal fiction arose out of com- 
pelling necessity for according to Mitakshara law so long as there is no parti- 
tion no coparcener can predicate that he has got a definite share in the copar- 
cenary property. The legal fiction was designed for a Lmited purpose, name- 
ly for computation of the interest of the deceased coparcener for purposes of 
devolutiow: of the same on his heirs so that there may be no difficulty in giving 
effect to the proviso. In the opinion of the Full Bench, s. 6 of the Act has 
nothing to do with the disruption of the joint family status. The coparcenary 
will continue notwithstanding the death of a coparcener until partition is 
effected. Till then the Karta of the joint family will be in charge of the manage- 
ment of the coparcenary property and will be entitled to exercise all powers which 
he enjoys by virtue of his position. The effect of s. 6 on the coparcenary, if at 
all, is that in case the proviso applied to the devolution of the interest of the de- 
ceased that interest or specified share will be taken in pursuance of the legal 
fiction, out of the coparcenary property in so far as the heirs of the deceased 
are concerned and will be available for allotment to them. Otherwise the 
coparcenary will continue as ever. For the purpose of the case it was unneces- 
sary to consdier whether the remaining coparceners remained separate or be- 
came united. What was relevant to be considered was when the share or in- 
terest of a deceased coparcener in the coparcenary property devolved in the 
manner laid down in the proviso upon the heirs specified therein, whether such 
heirs were necessary parties to the suit and whether such heirs even though 
they were not the members of the coparcenary would have been represented by 
a Karta. That question was answered by holding that such heirs were neces- 
gary parties in their own right and the Karta could not represent fhem. 
Following this decision a similar view has also been taken by a single Judge 
in Y. Neelayya v. M. Ramaswami. It may, however, be pointed out in this 
case that even though the heirs of the deceased conarcener were not brought 
on record the continuance of the suit did not suffer from any infirmity by 
reason of absence of the heirs as it was a suit by at least some of the co- 
owners against the trespassers. 

We may incidentally refer to a decision of the Calcutta High Court which 
has been referred with approval by the Full Bench of Andhra Pradesh in 
P. G. Reddy v. Qolla Obulamma. In this case Mudumuru’s family consisted 
of the father and his three minor sons. One of the minor sons died during 
the pendency of the litigation after the Act came into force leaving the 
mother as the only heir. As the mother was a female heir as specified in 
the proviso to s. 6 the provisions of the proviso were attracted and she inheri- 
ted the property which would have been allotted to the minor son on a parti- 
tion immediately before his death. The single Judge of the Calcutta High 
Court in Narayan Prasad v. Mutum Kohatn® took the view that the mother 
was & necessary party to the suit and in her absence the suit suffered from in- 
firmity. But there are certain observations in this judgment of Mr. Justice 
Bijayesh Mukherji which it would be useful to refer. In para. 4 of the judg- 
ment he observed as under (p. 70): Z 


“...A karta for a joint family property is quite an understandable concept. But a 
karta for a divided property, of property partitioned, notionally though, appears to be in- ` 
comprehensible. So, the old karta theory cannot help matters forward for the petitioner 
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before me, and Narayan Prasad Ruia as karta cannot represent his deceased son’s 
mother and necessarily his wife upon whom devolves the share of the property after 
partition. The very nexus of the joint-family property is gone.” (Italics ours.) 


Though there are no distinct observations on the question whether the remain- 
ing coparceners continued to be separate or joint, a prima facte observation is 
made that the nexus of the joint family property is gone. However, on the 
facts, as the mother of the deceased minor was necessary party, continuance 
of the suit was regarded as suffering from infirmity. 

In Karuppa Gounder y. Palantammal,4 the Division Bench of Madras High 
Court considered the effect of the proviso and Explanation 1 to s. 6. Accord- 
ing to the Division Bench, the intendment of this provision is very clear. It 
is that persons entitled to succeed to the interest of a deceased coparcener 
under the Act shall not be subject to the hazard of the fluctuating fortunes 
of the family. The Act itself determines what the share of the heir shall be 
and it specifies it clearly to be that share on partition, if partition had been 
effected immediately, before the coparcener’s death. Though factually no 
"partition may have taken place, the quantum of the share of the female heir 
is effectively determined by this provision and no curtailment of that share is 
~ permissible on footing of the existence of the joint family or of the valid exer- 
cise of the power of the father to make a gift. Here also the question whe- 
ther upon separation of the share of the deceased in order that it may devolve 
by testamentary or intestate succession under the proviso to s. 6 rendered the 
rest of the members of the coparcenary united or separate was not considered. 

A similar question came to be considered by Allahabad High Court in the 
matter arising under the Estate Duty Act in the case of Controller, Estate 
Duty v. Anari Devi. The deceased in that case was entitled to 1/4th share 
in the property if a partition was effected as contemplated in Explanation 
thereto. The Division Bench has, inter alia, observed that 1/4th interest of 
the coparcenary property representing the interest of the deceased coparcener 
was carved out for the purpose of intestate succession. The balance of the 
coparcenary property, representing 3/4th of the original property, continued te 
remain joint. That was also a case where there were more than two copar- 
ceners and reliance was placed in this case upon the decision of the Privy 
Council in Pratapmull v. Dhanbat: Bibs. The Privy Council held that in a 
euit instituted by a son for the partition of joint family property impleading 
his mother and other members of the family as defendants the mother does 
not become owner of the share allotted to her by the preliminary decree until 
the preliminary decree is carried out and there is a division by metes and 
bounds. It may be pointed out that the decision of the Privy Council was 
given at the time when the Hindu Succession Act was not in foree and actual- 
ly, notwithstanding the decision of the Privy Council, in Munnalal v. Raj. 
kumar, after referring to this decision, the Supreme Court has pointed out 
that s. 14 of Hindu Succession Act effected a change in law and once a preli- 
minary decree was passed declaring the quantum of share of each of the per. 
sons entitled to the share on a partition and if thereafter a female person en- 
titled to such share died, having regard to the provisions of s. 14 of the Act 
such interest was regarded as the property of the deceased Hindu female. 

The last case to which our attention was drawn was the decision of Mysore 
High Court in Commr. of Inc.-Tax v. Smt. Nagarathnamme* The Division 
Bench has taken the view that on the death of the Karta of a Hindu undivided 
family, after the coming into force of the Hindu Succession Act, 1956, his 
share in the income that accrued from firms in which he had been a partner 
us Karta, devolves by succession on his own heirs, and is not assessable as in- 
come of the Hindu undivided family. For the purpose of computation or de- 
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termination of the share of the male Hindu, Explanation 1 to s. 6 of the Hindu 
Succession Act assumes that a notional partition in the family had taken place 
immediately before his death. The joint family, notwithstanding the death 
of one of its male members, continues for the purpose of income-tax, but the 
share of that joint family is diminished to the extent of the share of the mem- 
ber dying. This was also a case where the coparcenary consisted of more than 
two members and continuance of the joint family property was considered on 
that footing. 


In none of the eases where a view has been taken that notwithstanding sepa- 
ration of the share of the deceased coparcener having regard to the proviso to 
s. 6 of the Act the remaining coparceners continued to be joint a question was 
considered relating to coparcenary consisting of only two members. We are 
in the present case concerned with the simple case of that nature. The copar- 
cenary consisted of two members viz. father Narayanrao and son Shridhar. 
Shridhar died after the coming into force of the Act leaving him surviving 
his heirs under the Act his mother Laxmibai and his widow Shantabai. Then 
undoubtedly in view of the provisions of s. 6 Shridhar’s share has to be sepa- 
rated and it devolved by intestate succession as he did not leave any will. 
Such severance is effected by the language of the proviso to s. 6 itself and it 
is unnecessary for that purpose even to refer to the provisions of Explanation 
1 thereto. If Shridhar’s share is severed, then, automatically having regard 
to the provisions prevailing under Shastric Hindu law upon a partition taking 
place between father and son the mother’s right to claim a share equal to that 
of a son automatically springs up. That being the position, immediately before 
Shridhar’s death as notional partition takes place in view of the provisions of 
3. 6, Laxmibai, as a result of that partition, will be entitled to 1/8rd share 
in the joint family property. The remaining 2/3rd share will be divided as 
under: 1/8rd will go to Narayanrao and 1/38rd coming to the share of Shri- 
dhar will devolve by intestate succession as provided under the Act. Thus 
Laxmibai as a result of this partition gets 1/3rd share. She is also an heir 
of Shridhar and as an heir of Shridhar she is entitled to half the interest in 
the share of Shridhar. So in addition to 1/8rd share obtained by her on a 
partition she will be entitled to 1/6th share as such heir of Shridhar. The 
total interest thus obtained by Laxmibai in view of the provisions of s. 6 and 
the provisions prevailing under pure Hindu law will be 1/2. Upon the death 
of Laxmibai in 1957 half the interest in the share left by Laxmibai will go to 
her husband Narayanrao and the remaining half will go to her daughter 
Shushilabai, the plaintiff. Thus, Laxmibai’s half share in the joint family pro- 
perty will be divided as under: 1/2 of it will go to Narayanrao, her hus- 
band and the remaining 1/2 will go to her daughter Sushilabai, the plain- 
tiff. Thus, in our view, having regard to the facts and circumstances of the 
present case Shushilabai, the plaintiff, is entitled to 1/4th share in the pro- 
perty and she is entitled to have a partition and separate possession thereof 
secured to her. 

Question No. 1 referred to us is divided into two parts. The first part of 
question No. 1 relates to the scope of the fiction in the Explanation of s. 6 of 
the Act and the question requires us to answer whether the scope of 
the fiction is as wide as was held in Rangubar Laljs v. Laxman 
Lalji. As we have pointed out, in our judgment it is not necessary for the 
purpose of this case to express any opinion on this part of legal fiction. The 
whole of our judgment is based upon assumption that the fiction should be 
earried to a narrow extent only with a view to implement the purpose for 
which it was introduced. Proceeding on that footing, having regard to the 
facts of this case, as there were only two coparceners and one of them died, 
then if any person other than the coparceners is entitled to a share as a re- 
sult of severance of the share of the deceased coparcener, the share of such 
other person will become fixed. Thus, on the facts of this case, upon a parti- 
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tion taking place immediately before the death of Shridhar, Laxmibai became 
entitled to 1/8rd interest in the joint family property. So far as question 
No. 2 is concerned, Laxmibai has obtained 1/3rd share in the joint family pro- 
perty as a result of partition and she has also in addition thereto obtained 1/6th 
share in the joint family property as an heir of Shridhar. Thus she is entitled 
to 1/2 share in the joint family property and upon her death this 1/2 share is 
equally divided between her husband Narayanrao and her daughter, the plain- 
tiff. Thus the plaintiff on the facts of the present case is entitled to 1/4th 
share in the suit property. 

Having regard to the questions referred to us plaintiff Shushilabai is entit- 
led to 1/4th share in the property in which she is entitled to claim a share. 
If there are other questions, if any, to be decided in this appeal, the same 
will be considered by the Division Bench in the light of the quantum of share 
of Shushilabai, the plaintiff, determined by us in this case and appropriata 
directions will be given and decree will be passed while disposing of the appeal. 

The question of costs of hearing of this appeal will be dealt with by the Divi- 
sion Bench while disposing of the appeal. Answered accordingly. 





CRIMINAL APPLICATION. 


Before Mr. Justice Deshpande and Mr. Justice Shah. 


RAJABALLY HIRJI MEGHANI v. THE UNION OF INDIA.” 

Maintenance of Internal Security Act (XXVI of 1971), Secs. 3(1)(c) [as amended by 
Ordinance No. II of 1974], 8(1)—Constitution of India, arts. 77, 74, 58—Government 
of India (Allocation of Business) Rules, 1961—Government of India (Allocation of 
Business) (one hundred and fifth Amendment) Rules, 1974—General Clauses Act 
(X of 1897), Sec. 3(8) (b)—Finance Minister entitled to deal with matter of pre- 
ventive detention under amended Allocation of Business Rules—Whether his deci- 
sion only in nature of giving aid and advice to President under art. 74—-Whether 
President should apply his mind and pass order of detention—Whether Mtnister’s 
decision, decision of President. 

The cumulative effect of cls. (1) and (2) of art. 77 of the Constitution of India 
is that if the formalitles provided therein are complied with, the challenge to an 
order not being made by the President is precluded; an irrebutable presumption of 
the order being passed by the President is created by the provisions. 

However, this does not mean that in the absence of the formalities having been 
complied with the detaining authority is precluded from showing that an order passed 
under s. 3(1)(c) of the Maintenance of Internal Security Act, 1971 was, in fact, 
passed by the competent authority. This can be done by filing a proper affidavit 
or by producing other material before the Court that in fact the competent autho- 
rity passed the order. . 

' ‘Where, therefore, the affidavit filed by the Secretary to the Government of India, 
Department of Finance, clearly showed that the Finance Minister did apply his mind 
to the facts of the case of the detenu and then passed the order and it was further 
shown that in view of the amendments made to the Government of India (Alloca- 
tion of Business) Rules, 1961 the Ministry of Finance was competent to deal with 
matters of preventive detention for reasons connected with the conservation of 
foreign exchange or prevention of smuggling as also persons subjected to such de- 
tention: 

Held, (1) that it cannot be sald that the decision of a Minister acting under the 
Rules of Businegs is only in the nature of his giving aid and advice to the Presi- 
dent and does not get the sanctity of a decision of the President or the Central Gov- 
ernment unless and until the President himself applies his mind or the fiction con- 
templated under art. 77(2) is resorted to; 


*Decided, December 10/11 /12,1974. Criminal Application No. 844% of 1974. 
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(2) that such decision of any Minister or Officer under the Rules of Business 
made under art. 77(3) is the decision of the President: it makes no difference whe- 
ther the position of the Minister is styled as the delegate of the President or is said 
to merely aid and advise the President; 

Samsher Singh vy. State of Punjab, relied upon. 

(3) that, in the instant case, the Finance Minister was entitled to deal with 
the matter by virtue of the powers conferred upon him under the amended Rules 
for Allocation of Business; 

(4) that, even otherwise, under art. 53 of the Constitution of India, the Presi- 
dent is entitled to exercise- his powers either directly or through officers subordinate 
to him and Ministers are officers subordinate to the President under that article; 
and ` 

Emperor v. Sibnath Banerfi2 and A. Sanjeevi v. State of Madras, relied upon. 

(5) that, therefore, the order passed by the Minister was valid. 


TEE facts appear in the judgment. 


R. Jethmalani, M. G. Karmali, Ashok H. Desai, instructed by Vakil Dada- 
bhoy & Bharucha, for the petitioner. 

S. J. Jorabji, A. J. Rana and T. R. Andhyarujina, with A. D. Mane, for 
respondents Nos. 1 and 2. 

R. W. Adik, Advocate General, with M. R. Kotwal, Public Prosecutor, for 
respondent No. 8. 


SHAH J. By this petition under arts. 226 and 227 of the Constitution of 
India, the petitioner seeks to challenge the constitutional validity of the Main- 
tenance of Internal Security Act, 1971 (Act XXVI of 1971) and the Mainten- 
ance of Internal Security (Amendment) Ordinance (Ordinance No. II of 
1974), as also the order of detention passed against him by the Central Govern- 
ment in exercise of the powers conferred by s. 3(1)(c) of the Maintenance of 
Internal Security Act, 1971, as amended by the Ordinance No. IT of 1974, with 
a view to preventing him from smuggling goods or abetting other persons to 
smuggle goods. 

The Maintenance of Internal Security Act, 1971 (Act No. XXVI of 1971) 
was enacted by the Parliament on July 2, 1971. On September 17, 1974, the 
President of India promulgated the said Ordinance No. II of 1974 under art. 
1238(7) of the Constitution of India. By the said Ordinance, some of the pro- 
visions of the original Act of 1971 were amended by inserting el. (ce) to s. 2 
and el. (c) to s. 8(7). Some other provisions of the Act were also amended 
and s. 16A was added. According to the petitioner, the said Ordinance in- 
serting el. (cc) to s. 2, cl. (c) to s. 8(7) and adding s. 16A to the current Act 
are violative of the arts. 14, 19, 21 and 22 of the Constitution. Mr. Jethmalani, 
the learned counsel for the petitioner, made it clear to us that he does not wish 
to challenge the constitutional validity of the Ordinance, and, therefore, it is 
not necessary to mention the grounds set out by the petitioner in his petition in 
this behalf. 

On September 17, 1974, the Central Government issued an order signed by 
Shri H. N. Ray, the Secretary to the Government of India, which runs as 
under: 

“Ministry of Finance, 
Government of India. 


ORDER 
No. 1/86/FS/74/16. 


Whereas the Central Government are satisfied with respect to the person known as 
Rajabally Hirji Meghani S/o. Shri H. Mewaji Meghani, Flat 32, Aminahad, Aga Khan 


1 [1974] ALR. S.C. 2192. L.R. 1. 
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Estate, Nesbit Road, Mazagaon, Bombay that with a view to preventing him from smug- 
gling goods or abetting other persong to smuggle goods, it is necessary to make the 
following order: 

Now, therefore, in exercise of the powers conferred by section 3(1) (c) of the Main- 
tenance of Internal Security Act, 1971, the Central Government direct that the said 
Rajabally Hirji Meghani S/o. Shri H. Mewaji Meghani be detained and kept in custody 
jn Central Jail, Yerawada, Poona. 

Sd /- 
Secretary to the Government of India. 
Dated the 17th September, 1974.” 


Tmmediately after the promulgation of the Ordinance, the President of India 
also issued a Notification dated September 17, 1974, making Rules further to 
amend the Government of India (Allocation of Business) Rules, 1961, called 
“The Government of India (Allocation of Business) (One hundred and fifth 
Amendment) Rules, 1974’’, which were to'come into force at once. By the sald 
amendment to the Government of India (Allocation of Business) Rules, 1961, 
in the Second Schedule to the Government of India (Allocation of Business) 
Rules, 1961, under the heading ‘‘MINISTRY OF FINANCE (VITTA MAN- 
TRALAYA)’’ and under the sub-heading ‘‘D. Department of Revenue and 
Insurance (RAJASWA AUR BIMA VIBHAG)’’, after entry 16, the follow- 
ing entry was inserted, namely: 


“17, Preventive detention or detention for reasons connected with the conservation 
of foreign exchange or prevention of smuggling; persons subjected to such detention”. 


The said order of detention dated September 17, 1974, was served on the peti- 
tioner the same day and he was arrested pursuant thereto. Thereafter on 
September 22, 1974, the petitioner was served with a communication dated 
September 21, 1974, whereby he was informed of the grounds on which the 
detention order dated September 17, 1974 had been made against him as re- 
quired by the provisions of s. 8(/) of the MISA. 


[His Lordship, after dealing with the facts, proceeded] The first conten- 
tion urged by Mr. Jethmalani was that the detention order was ab tnttio void 
and inoperative as it does not conform to the mandatory provisions of art. 77 
of the Constitution of India. The argument proceeds thus. The detention 
order was admittedly passed by the Finance Minister and not by the President 
of India. It was also undisputed that the President himself never applied his 
mind to the facts of the petitioner’s case, nor was he in any manner concerned 
in the passing of the order of detention. The impugned order is signed by 
the Secretary of the Finance Department and is not expressed to be taken in 
the name of the President. In the absence of the order not having been ex- 
pressed to have been taken in the name of the President, the detaining autho- 
rity cannot take advantage of the fiction arising under art. 77(2) of the Con- 
stitution. He, however, did not dispute the legal position that in the absence 
of the formal expression as required by the provisions of art. 77, it ig open 
to the detaining authority to prove by other evidence that the order was pass- 
ed by the competent authority, viz. the Central Government. He relied on the 
definition of the expression ‘‘Central Government’’ contained in s. 3(8)(b) 
of the General Clauses Act, 1897. Under the said definition, ‘‘Central Govern- 
ment’’ shall, in relation to anything done or to be done after the commence- 
ment of the Constitution, mean the President. In view of this definition, he 
submitted that the expression ‘‘Central Government’’ in s. 3(7) must mean 
‘‘the President of India”, and as such, it is the personal satisfaction of the 
President that is contemplated by the provisions of s. 3(7). In this connec- 
tion, he also relied on the provisions of art. 53 of the Constitution which 
snter alia provide that the executive power of the Union shall be vested in the 
President and shall be exercised by him either directly or through officers sub- 
ordinate to him in accordance with the Constitution. He submitted that a 
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Minister is not a delegate of the President but can only aid and advise the 
President in exercise of his functions as provided in art. 74 of the Constitu- 
tion. It is, therefore, only by the fiction created under art. 77(2) that the 
Court is precluded from going into the question as to whether the order was 
in fact passed by the Central Government or the President of India. Accord- 
ing to him, therefore, in the absence of the non-observance of the provisions 
of art. 77(7) and (2), the matter is at large, and it is incumbent on the de- 
taining authority to establish that the order was in fact passed by the compe- 
tent authority, viz., the President of India and none else. 

Article 77 of the Constitution deals with the conduct of business of Gov- 
ernment of India. Sub-clause (J) of art. 77 provides that all executive action 
of the Government of India shall be expressed to be taken in the name of the 
President. Sub-clause (2) of art. 77 provides that the orders and other in- 
struments made and executed in the name of the President shall be authenti- 
cated in such manner as may be specified in rules to be made by the Presi- 
dent, and the validity of an order or instrument which is so authenticated 
shall not be called in question on the ground that it is not an order or instru- 
ment made or executed by the President. Sub-clause (3) of art. 77 provides 
that the President shall make rules for the more convenient transaction of the 
business of the Government of India, and for the allocation among Ministers of 
the said business. The cumulative effect of sub-els. (7) and (2) of art. 77 is 
that if the formalities provided therein are complied with, the challenge to 
the order not being made by the President is precluded and an irrebuttable 
presumption of the order being passed by the President is created by the pro- 
visions, but it does not mean that'in the absence of the formalities having been 
complied ‘with, the detaining authority is precluded from showing that the order 
was in fact passed by the competent authority. This can be done by filing a 
proper affidavit or by producing other material before the Court that in fact 
the competent authority has passed the order. In the present case. the affidavit 
of Shri Rav clearly shows that the Finance Minister had applied his mind to 
the facts of the case of the petitioner and then passed the order. In view of 
the amendments made to the Government of India (Allocation of Business) 
Rules, 1961, on the very day on which the Ordinance was promulgated, the 
Ministry of Finance was competent to deal with the matters of preventive 
detention for reasons connected with the conservation or prevention of smug- 
eling as also persons subjected to such detention. It is thus clear that the 
Finance Minister was competent to transact business relating to preventive de- 
tention in such cases. Undoubtedly. there was allocation of the subject to the 
Ministry of Finance, and such Ministry was, therefore, competent to transact 
business relating thereto. Having regard to these facts, it must be held that 
the order of detention was passed by the competent authority, viz., the Central 
Government. 

It was, however, urged that in view of the provisions of art. 74 of the Con- 
stitution, the Minister can only aid and advise the President in the exercise 
of his functions, and, therefore, the order passed by the Finance Minister in 
the present case must be treated as having been passed only by way of aid and 
advice to the President who me himself apply his mind and pass the order 
of detention. 


In this connection, it would be worthwhile to refer to some óf the decisions 
of the Supreme Court. In Major E. G. Barsay v. State of Bombay! the ques- 
tion that arose for consideration was whether the prosecution had established 
that the Central Government accorded sanction to prosecute the appellant under 
B. 6(1) of the Prevention of Corruption Act. It was stated in the order that 

.the Central Government doth, hereby accord sanction under s. 197 of the 
Criminal Procedure Code (Act V of 1898) and s. 6(1)(a) of the Prevention 
of Corruption Act, 1947...’’. The order was signed by the Deputy Secretary 
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to the Government of India, and did not conform to the requirements of art. 77 
of the Constitution as in the present case. On a consideration of some earlier 
decisions, the Supreme Court observed (p. 1776): 


“|..The foregoing decisions authoritatively settled the true interpretation of the 
provisions of Art. 166 of the Constitution. Shortly stated, the legal position is this: 
Art. 166(1) is only directory. Though an impugned order was not issued in strict com- 
pliance with the provisions of Art. 166(1), it can be established by evidence aliunde that 
the order was made by the appropriate authority. If an order is issued in the name of 
the Governor and is duly authenticated in the manner prescribed in R. (2) of the said 
Article, there is an irrebuttable presumption that the order or instrument is made or 
executed by the Governor. Any non-compliance with the provisions of the said rule 
does not invalidate the order, but it precludes the drawing of any such irrebuttable pre- 
sumption. This does not prevent any party from proving by other evidence that as a 
matter of fact the order has been made by the appropriate authority. Article 77 which 
relates to conduct of business of the Government of India is couched in terms gimilar 
to those in Art. 166 and the same principles must govern the interpretation of that 
provision.” 


In para. 26 of the judgment, it has been further observed (p. 1776): 


“If that be the legal position, in the instant case the impugned order does not comply 
with the provisions of Art. 77(2) of the Constitution and, therefore, it is open to the 
appellant to question the validity of the order on the ground that it was not an order 
made by the President and to prove that it was not made by the Central Government, 
But this legal position does not help the appellant, for as we have pointed out, the 
uncontreoverted evidence of P.W. 36, an Assistant in the Home Ministry, which was 
accepted by the High Court and the Special Judge, establishes that the order was made 
by the Deputy Secretary on behalf of the Central Government in exercise of the power 
conferred on him under the rules delegating such power to him.” 


It was, however, contended by Mr. Jethmalani that the concluding observations 
of the Supreme Court in para. 26 of the judgment to the effect that the order 
could be passed in exercise of the power conferred on him under the rules dele- 
gating such power to him could not be considered as good law in view of the 
recent decision of the Supreme Court. He submitted that the relevant provi- 
sions of the Constitution relating to rules of business do not contemplate any 
delegation of powers by the President or the Governor to the concerned Minister. 
As far as the Minister taking decisions under the rules of business is concerned, 
he does so merely with a view to aid and advise the President or the Governor, 
as the case may be, in discharge of the governmental functions. The ultimate 
binding decision must be taken by the President or the Governor in whom the 
executive powers of the Union or the State vest on his personally applying his 
mind to the facts of the case. According to the counsel, it may be that in the 
political sense the Minister wields power to take decisions under the Allocation 
of Business Rules, but in law, what he does is merely to aid and advise the 
President, and unless legal shape is given to the order under art, 77(2), it 
cannot become an order passed by the Central Government, and in the absence 
of compliance with the provisions of arts. 77(/) and 77(2), it must be esta- 
blished that the President himself personally applied his mind and passed the 
impugned order. In support of his contention, he relied on the recent decision 
of the Supreme Court reported in Samsher Singh v. State of Punjab? That 
case arose out of a petition filed by a subordinate Judge on probation whose 
services were dispensed with by the Punjab Government on the recommenda- 
tion of the High Court of Punjab and Haryana. The principal question that 
arose for consideration of the Supreme Court in that case was whether the 
Constitution requires that the Governor should be personally satisfied that the 
services of the subordinate Judge were required to be terminated or dispensed 
with. While dealing with this question, the Bench of seven Judges presided 
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over by the learned Chief Justice of the Supreme Court overruling an earlier de- 
cision of the Supreme Court in Bk. Sardars Lal v. Union of Indi@ held that the 
personal satisfaction of the Governor was not required and that the business 
could be transacted and finally disposed of by the Minister concerned in accord- 
ance with the transaction of business as per the Allocation of Business Rules. 
It would be sufficient to quote the observations of the learned Chief Justice in 
para. 30 of the judgment (p. 2198) : 

“In all cases in which the President or the Governor exercises his functions con- 
ferred on him by or under the Constitution with the aid and advice of his Council of 
Ministers he does so by making rules for convenient transaction of the business of the 
Government of India or the Government of the State respectively or by allocation among 
his Ministers of the said business, in accordance with Articles 77(3) and 166(3) respec- 
tively. Wherever the Constitution requires the satisfaction of the President or the Gov- 
ernor for the exercise of any power or function by the President or the Governor, as 
the case may be, as for example in Articles 123, 213, 311(2), Proviso (c), 317, 352(1), 
356 and 360 the satisfaction required by the Constitution is not the personal satisfaction 
of the President or of the Governor but is the satisfaction of the President or of the 
Governor in the constitutional sense under the Cabinet system of Government. The 
reasons are these. It is the satisfaction of the Council of Ministers on whose aid and 
advice the President or the Governor generally exercises all his powers and functions. 
Neither Article 77(3) nor Article 166(3) provides for any delegation of power. Both 
Articles 77(3) and 166(3) provide that the President under Article 77(3) and the Gov- 
ernor under Article 166(3) shall make rules for the more convenient transactions of the 
business of the Government and the allocation of business among the Ministers of the 
said business. The rules of business and the allocation among the Ministers of the said 
business all indicate that the decision of any Minister or officer under the rules of busi- 
ness made under these two Articles viz., Article 77(3) in the case of the President and 
Article 166(3) in the case of the Governor of the State is the decision of the President 
or the Governor respectively.” 


Observations to the same effect are found in paras. 48 and 67 of the judgment. 
In view of this decision of the Supreme Court, it is possible to say, as urged 
by Mr. Jethmalani, that the observations of the Supreme Court in Barsay’s 
ease which tend to show that the rules of business contemplate delegation of 
power to the respective authorities are no longer good law. But this does not 
alter the binding nature of the decision taken by the Minister under the rules 
of business. In our view, the ratio of the decision in Samsher Singh’s case 
clearly runs counter to the submission of Mr. Jethmalani that the decision taken 
by a Minister acting under the rules of business is only in the nature of his 
giving aid and advice to the President and cannot get the sanctity of a deci- 
sion of the President or the Central Government unless and until the Presi- 
dent himself applies his mind or the fiction contemplated by art. 77(2) is re- 
sorted to. As pointed out above, the Supreme Court has clearly taken the 
view that the decision of any Minister or officer under the rules of business 
made under art. 77(3) is the decision of the President. If that is the correct 
legal position, then in the present case, it must, undoubtedly, be held that the 
order has been in fact made by the President. The Finance Minister was en- 
titled to deal with the matter by virtue of the powers conferred on him under 
the amended rules of Allocation of Business. Once he takes a decision in the 
matter of prevention, that becomes automatically the decision of the President. 
It makes no difference whether the position of the Minister is styled as the dele- 
gate of the President or is said to merely aid and advise the President. 
Reliance was placed by Mr. Jethmalani on a decision of the Supreme Court 
in Ghaio Mal & Sons v. State of Delht* In that case, the question raised was 
whether the Chief Commissioner of Delhi had made any order under Rule I of 
Chapter 5 of the Delhi Liquor Licence Rules, 1935. The rules and the statu- 
tory provisions under which the matter was dealt with are not clear from the 
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judgment and were not placed beforeeus. It is not known whether the rules re- 
quired personal satisfaction of the Chief Commissioner in the matter of grant 
or revocation of a licence. On the facts of that case, it was found by the Sup- 
reme Court that the Chief Commissioner had not in fact made or concurred in 
the making of an order granting licence to M/s, Gainda Mall Hem Raj. There 
is yet another aspect of the matter which needs to be mentioned. The order 
of detention in the present case states in terms that the Central Government 
was satisfied that the petitioner should be detained. It also further mentions 
that the Central Government directs the detention of the petitioner. Relying 
on the definition of ‘‘Central Government’’ contained in the General Clauses 
Act, Mr. Sorabjee submitted that the expression ‘‘Central Government’’ in the 
order must be understood to mean the President, and, therefore, the order ex 
facte must be deemed to have been passed by the President. There is con- 
siderable force in this submission of Mr. Sorabjee. However, it is unnecessary 
to go into that question in the view of the matter which we have taken above. 
It was next urged by Mr. Sorabjee that in view of the provisions of art. 53 
of the Constitution, the President is entitled to exercise his powers either 
directly or through officers subordinate to him in accordance with the Consti- 
tution. He submitted that the Ministers are officers subordinate to the Presi- 
dent within the meaning of the said article. In support of this contention, he 
relied on the observations of the Privy Council in Emperor v. Sibnath Banerji’ 
to the effect that the Minister is an officer subordinate to the Government with- 
in the meaning of s. 49(/) of the Government of India Act which corresponds 
to art. 53 of the Constitution. The view taken by the Privy Council in Stbnath’s 
case on this question was approved by the Supreme Court in the case of A. San- 
jeevs v. State of Madras® In para. 13 of the judgment, the Supreme Court 
has observed (p. 1106): 

“In Emperor v, Sibnath Banerji, construing Section 59(3) of the Government of 
India Act, 1935, a provision similar to Article 166(3), the Judicial Committee held that it 
was within the competence of the Governor to empower a civil servant to transact any 
particular business of the Government by making appropriate rules, In that case their 
Lordships further observed that the Ministers like civil servants are subordinates to the 
Governor. In Kalyan Singh v, State of U.P. this Court repelling the contention that 
the opinion formed by an official of the Government does not fulfil the requirements of 
Section 68(C) observed: 

‘The opinion must necessarily be formed by somebody to whom, under the rules 
of business, the conduct of the ‘business is entrusted and that opinion, in law, will be 
the opinion of the State Government. It is stated in the counter-affidavit that all the 
concerned officials in the Department of Transport considered the draft scheme and the 
said scheme was finally approved by the Secretary of the Transport Department before 
the notification was issued. It is not denied that the Secretary of the said Department 
has power under the rules of business to act for the State Government in that behalf. 
We, therefore, hold that in the present case the opinion was formed by the State trans- 
port undertaking within the meaning of Section 68(C) of the Act, and that, there was 
nothing illegal in the manner of initiation of the said Scheme’.”’ 

The observations of the Privy Council and the Supreme Court referred to 
above lend considerable support to the contention raised by Mr. Sorabjee. 

In view of the above discussion, it is not possible for us to uphold the sub- 
mission of Mr. Jethmalani that the decision not having been taken by the 
President personally, the order of detention is bad and ineffective. 

[The rest of the judgment is not pertinent to this Report.] 

5 [1945] A.LR. P.C. 156, at p. 168, s.c. 6a [1962] Supp. 2 S.C.R. 76, s.c. [1962] 
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LETTERS PATENT. 


Before Mr. Justice Deshmykh and Mr. Justice Mukhi. 


G. L. THOKAL v. R. J. DESHMUKH.” 

Bombay High Court Appellate Side Rules, 1960, Part I, Chap. I, Rule 2——Court-fees 
Act (VII of 1870), Sec. 7(iv)(£)—Bombay Court-fees Act (Bom. XXXVI of 1959), 
Secs. 6(iv) (i), & Suits Valuation Act (VII of 1887), Sec. &—Bombay Cwil Courts 
Act (Bom. XIV of 1869), Secs. 24, 26—Rule 2 of Appellate Side Rules, application 
of—Word “still” in Rule 2, meaning of—Suit for accounts—Valuation of such suit 
for purposes of Court-fees—Valuation for purpose of jurisdiction. 

Rule 2 of Chapter I, Part I of the Bombay High Court Appellate Side Rules, 
1960 is in conformity with the provisions of the Bombay Civil Courts Act, 1869, 
the Court-fees Act, 1870 and the Suits Valuation Act, 1887. It is a rule supple- 
mentary to the provisions of the Court-fees Act and the Suits Valuation Act and is 
further explanatory of the jurisdiction to be exercised by a single Judge or Judges 
according to the value of the “subject matter in dispute in the Court of first in- 
stance” and “‘still in dispute in appeal’. 

The word “still” used in Rule 2 presupposes ihat there was a larger dispute 
earlier but parties have reconciled to a part of it but still want to continue the 
dispute in respect of the remaining part. 

Where, therefore, the valuation of the subject-matter in the Court of first in- 
stance was Rs. 13,319.63 p, that is less than Rs. 20,000 and, the value of the 
subject-matter still in dispute in the High Court was only Rs. 600, that is 
less than Rs. 10,000, it was held that in such a case the appeal was, under Rule 2, 
properly classified as a matter for single Judge to hear and dispose of. 

When in a suit for accounts, the plaintiff, in terms of last para. of cL (iv) of s. 7 
of the Court-fees Act, 1870, in his discretion puts his value on the “relief sought” that 
value becomes the “value of the subject-matter’ for the purposes of Court-fees. 
Once it becomes a value for the purpose of Court-fees, it is also the value of the 
subject-matter of the suit for the purpose of determining the jurisdiction of the 
Court where such relief should be claimed. Such value represents the value of the 
subject-matter not only for the purposes of the suit but also for the purpose of ap- 
peal to be carried thereafter, so long as the appeal retains the character of being 
appeal only against relief of accounts. 

Both ‘the conditions mentioned in s. 8 of the Suits Valuation Act, 1887, are satisfied 
in the case of a suit for accounts falling under s. 7({iv) of the Court-fees Act, 1870: 
the suit for accounts is not covered by any of the paras. of s. 7 mentioned in s. 8 of 
the Suits Valuation Act, 1887 and the Court-fee payable is according to the value 
of the relief claimed by the plaintiff and on that value it is ad valorem. The pro- 
visions of s. 8 of the Suits Valuation Act thus being attracted, the value put by the 
plaintiff on his relief of accounts for the purposes of Court-fees becomes not only 
the value for the computation of Court-fees but it also becomes the value for the 
purposes of jurisdiction of the Court. 

Khushalchand Mulchand v. Nagindas Motichand,! Ishwarappa v. Dhanji? Maganlal 
v. Kanchanlal,3 Dattatraya Nagesh v. Ganesh* and Sathappa Chettiar v, Rama- 
nathan Chettiar,5 referred to, 

Kuppanna v. Peruma® and Kasturbhai v. Hiralal, explained. 

Kunju Kesavan v. M. M. Philip, T. D. Gopalan v. Commr, H. R. & C. En, 

Madras? and Smt. Kishore Devigaru v. B. G. Chorani,!© distinguished. 


*Decided, September 26, 1974. Letters Pa- 4 A 61 Bom. L.R. 599. 
tent Appeal No. 65 of 1974, against the deoi- 5 [1958] A.LR. S.C. 245. 
sion of Nathwani J., in First Appeal No. 880 6 Sona A.LR. Mad. 511, F.B 
of 1978. 7 (1922) 24 Bom. L.R. 850, s.c. [1928] 
1 (1888) LL.R. 12 Bom. 675. ALR. Bom. 28. 
2 [1982] A.I.R. Bom. 111, s.c. 84 Bom. 8 [1964] A.I.R. S.C. 164. 
L.R. 44. 9 [1966] A.LR, S.C. 1988. 
8 (1986) 88 Bom. L.R. 754. 10 [1860] A.LR. A.P. 286, ¥.B 
Ld 
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V. P. Nerlekar, with B. P. Apte, for the appellant. 

M. V. Paranjpe, with D. 8. Parikh and Miss Bakshi, for respondent No. 1. 
P. M. Pradhan, for respondent No. 2. 

8. J. Deshpande, for respondent No. 3. 


DESHMUKH J. This appeal raises a rather peculiar question regarding the 
right of the present appellant to get a hearing before a Division Bench of two 
Judges of this Court so far as the First Appeal No. 880 of 1973 is concerned 
in which he is respondent No.1. According to their understanding and inter- 
pretation of the Rules of the High Court of Judicature at Bombay, Appellate 
Bide, 1960, Part I, Chapter I, Rule 2, the office classified First Appeal No. 880 
of 1973 as a single Judge’s matter and placed it for admission as well as for 
final hearing before a single Judge. The appeal has been got expedited by the 
parties and is now fixed for final hearing on October 7, 1974. 

When the matter came up before the learned single Judge hearing appeals, 
one of the questions raised by the present appellant, who is the original plain- 
tiff in the suit, was that on a proper construction of the Rules of Business 
incorporated in the above mentioned Rules of the High Court Appellate Side, 
the matter ought to be properly heard and disposed of by a Bench of two 
Judges. After hearing the learned advocates on both the sides, the learned 
single Judge rejected that prayer. Being aggrieved, this appeal has been filed. 

The First Appeal is still at large and the only question decided by the learn- 
ed single Judge against which this appeal has been filed is that, according to 
him, the First Appeal concerned is a single Judge’s matter to be disposed of 
by him under the Rules of Business of this Court and it is not a matter which 
ought to be heard by a Bench of two or more Judges. 

It is nobody’s argument that if directed by the learned Chief Justice the 
appeal could not be placed before a Bench of two or more Judges. We were 
required to entertain this appeal and dispose it of because the present appel- 
lant-plaintiff is claiming a right of being heard by a Division Bench. On the 
approach suggested by Shri Nerlekar, learned advocate for the appellant- 
plaintiff, whether such a right is available ta the appellant is the only question 
which is being decided. 

A few broad facts may be noted to understand the dispute raised. The 
plaintiff has filed a suit essentially for dissolution of partnership and accounts 
on the allegation that at the date of the suit, the partners of the partnership 
are defendants Nos. 1 to 3 and the plaintiff. Originally only the plaintiff and 
defendants Nos. 1 and 2 were the partners, but for the convenience of defen- 
dant No. 2, defendant No. 3 was later on added. Originally the shares of the 
partners were seven annas for publisher defendant No. 1, three annas to the 
plaintiff and six annas to defendant No. 2. That share was further sub-divid- 
ed, and on the date of the suit, the plaintiff, defendants Nos. 2 and 8 each has 
three annas and defendant No. 1 has seven annas share. -. 

The plaintiff has further alleged that he was receiving statements from de- 
fendant No. 1 from time to time regarding his share in the partnership. The 
plaintiff himself is a publisher and a book-seller. He received books from de- 
fendant No. 1 for sale on credit and he had to account for the price thereof. 
After making accounts in this fashion, the plaintiff asserted that Rs. 12,419.63 
are due to him from defendant No. 1 towards the end of 1964. He is also 
entitled to receive accounts from defendant No. 1 for the further period. 
Alternatively he is also entitled to take all accounts of the partnership from 
its commencement after the dissolution. He has also claimed an injunction pre- 
venting defendant No. 1 from making use of the Vachanmala hereafter and a 
declaration which is separately valued. The plaintiff has thus valued his suit 
at Rs. 12,419.63 as a specific money claim. He has also valued it at Rs. 300 
fot the purpose of accounts and paid a Courtfee of Rs. 30. He also valued 
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it at Rs. 300 for declaration and a further amount of Rs. 300 for the purpose 
of permanent injunction. The total valuation is thus Rs. 12,419.63 plus 
Rs. 800 plus Rs. 300 plus Rs. 800. Such a suit was properly filed: in the Court 
of the Civil Judge, S.D. Poona and was entertained, 

The defendants denied the partnership and denied the specific claim of 

money. They pleaded that the plaintiff was entitled to a certain royalty and 
on taking accounts it could be found that the plaintiff has been over-paid. 
Nothing was due to the plaintiff. Their specific plea was that there being no 
partnership, there was no liability to render accounts as the partner and the 
claim for dissolution of partnership and accounts be rejected altogether. 
- The suit ended in a decree by which the plaintiff’s claim for dissolution of 
partnership and accounts has been rejected as no partnership is held proved. 
His claim for a permanent injunction is therefore dismissed, as also, for a 
declaration. The trial Judge accepted the case of payment of royalty to the 
plaintiff as pleaded by the defendants and, on that footing granted accounts 
for the years 1964 to 1966. For that purpose he proceeded to appoint a Com- 
missioner and gave directions. Being aggrieved, defendant No. 1 has filed his 
substantive appeal in which the plaintiff has filed his cross-objections. 

On a proper consideration of the decree it appears that all the claim of the 
plaintiff to the partnership, its dissolution, accounts and a specific money claim 
on the basis of partnership was rejected. Defendant No. 1 filed appeal only 
against the relief of accounts granted on the footing of royalty. Since the 
claim for accounts was valued at Rs. 300 by the plaintiff and since the defen- 
dants in the suit are bound by the claim made in the plaint for account, they 
have made the same valuation in appeal. He, therefore, paid Court-fees of 
Rs, 30 and valued the appeal at Rs. 300. Since it arose out of a suit of a 
special ‘jurisdiction decided by the Civil Judge, S.D. the appeal was properly 
filed and entertained in this Court. As the subject matter was only Rs. 300 
the office classified it as a single Judge’s matter and placed it on the board 
of the single Judge. The plaintiff filed his cross-objections after the service 
of the appeal notice. In his long appeal memo in ground No. 40 he has 43- 
sumed that the money claim for Rs. 12,000 and odd has been neither granted 
nor rejected by the trial Court. The decision has been merely deferred. Hence 
he filed the cross-objections for dissolution of partnership of accounts and since 
such a-claim is nothing but a claim for accounts, he valued his cross-objec- 
tions at Rs. 300. On the basis of that valuation the crogs-objections as well 
as the appeal combined together merely presented a total valuation of Rs. 600 
and as such the substantive appeal along with the cross-objections were again 
retained on the file of the learned single Judge for res and disposal. 

Before the learned Judge question was raised by the plaintiff that he could. 
not hear the appeal as it directly or indirectly involved a claim much more 
than Rs. 20,000 in trial Court and much more than Rs. 10,000 in the appeal 
Court. In view of Rule 2 of Chapter I, Part I, of. the High Court Appel- 
late Side Rules, he wanted the matter to be placed before a Bench of two 
Judges for hearing and disposal. This prayer was rejected by the learned 
single Judge, which amounted to holding that this was a matter involving the 
subject-matter whose value was not above Rs. 10,000 in the Appeal Court and 
whose value in the Court of the first instance was not above Rs. 20,000 and as 
such it was a matter within the jurisdiction of a single Judge for the purpose 
of exercising jurisdiction of the High Court which is normally exercised by 
a` Bench of two or more Judges. Being aggrieved this Letters Patent Appeal 
has been filed by the plaintiff. 

The main argument of Shri Nerlekar is that different modes are provided by 
the Court-fees Act for calculating the value of the subject-matter for the pur- 
pose of payment of Court-fees. How the value for the purpose of jurisdiction 
is to be calculated is laid down by the Suits Valuation Act: Those’ valua- 
tions are certainly relevant when Court-fees are to be paid and the jurisdic- 
tion ‘for the purpose of instituting a suit and thereafter prosecuting the re- 
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medy of appeal “in the appropriate Court is concerned. However, where the 
subject-matter of a suit is incapable of monetary valuation, the artificial valua- 
tion provided by those Acts need not be taken as real values of the subject- 
matter in dispute for the purpose of considering the right of appeal and the 
right of being heard by Bench of Judges in this Court. He further clarified 
his argument by saying that the suit for accounts may have been valued at 
Rs. 300 in this case. The claim of Rs. 12,000 and odd is a specific money claim 
and need not be combined with the claim for accounts. Even though that. 
valuation is made under the provisions of the Court-fees Act, because it is per- 
mitted to be so made by the plaintiff, the account between the parties might 
ultimately lead to a decree for several thousands of rupees and in any case 
not less than Rs. 20,000. The same dispute about the accounts is also the sub- 
ject-matter of dispute in the Appellate Court. In both the Courts therefore, 
according to him, the value of the subject-matter in dispute is much above the 
required figure of Rs. 20,000 and Rs. 10,000 and in terms of the Appellate 
Side Rule 2, the matter is beyond the competence of a single Judge. It is this 
argument which has to be really decided in this appeal. 

It is obvious that each suit has a subject-matter and in respect of this sub- 
ject-matter not only it is necessary to pay the Court-fees but it is obligatory 
for a litigant to institute his suit in the Court of lowest jurisdiction. Since 
the jurisdictions of Courts have been defined in terms of monetary value of 
the subject-matter of suits and appeals, the subject-matter of each suit has 
got to be translated in terms of money value for the purpose of pecuniary juris- 
diction of the suit as well as the Court. So rendered, that becomes the value 
of the subject-matter in the suit. We are called upon to consider the value 
of the subject-matter in suit when the suit is one for accounts. We will pre- 
sently indicate what, that value is in the Court of first instance as well as in 
the Appeal Court. 

It is worth while here to note Rule 2 of the High Court Appellate Side 
Rules,. to which reference has been made above. The said Rule 2 reads as 
under: 

“2. Save as otherwise expressly provided by these rules, a single Judge may dis- 
pose of the following matters:— 

I. Civil— 

(a) Appeals—(t) from original decrees in suits or from adjudications in other 
proceedings from which appeals lie to the High Court as from Original decrees, whether 
under the Civil Procedure Code or under any local or Special Act, wherein the value of 
the subject-matter in dispute in the court or before the tribunal of the first instance 
does not exceed twenty thousand rupees and wherein the value of the subject-matter 
still in dispute on appeal is ten thousand rupees or less : provided, however, that the 
expression ‘the value of the subject-matter still in dispute on appeal’ appearing in this 
sub-clause shall be construed to mean, where there is an appeal as well as a cross-appeal 
or cross-appeals or cross-objections, the total of the values of the subject-matters in 
dispute in the appeal as well as the cross-appeal or the cross-appeals or the cross- 
objections;” 


This Rule does not speak of the value of the subject-matter in suit but it speaks 
of the value of the ‘‘subject matter in dispute in the Court of first instance’’ 
and “‘still in dispute in appeal”. The difference in the language has to be 
understood in the context in which the Rule has been framed. It is a Rule 
supplementary to the provisions of the Court-fees Act and the Suits Valuation 
Act and is further explanatory of the jurisdictions to be exercised by single 
Judge or Judges according to the value of the subject-matter in dispute. 

The entire subject-matter in suit need not always be a subject-matter in dis- 
pute even' in the trial Court. If a defendant appears ‘and concedes a part of 
the claim and disputes the remaining part, though the subject-matter -of the 
suit for the purpose of payment of Court-fees and jurisdiction may be what 
appears on the plaint, the value of the subject-matter in dispute before the 
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Court of first instance is only that part of the value which“is being disputed 
by the defendant. It appears that parties sometime reconcile to the judgment 
and decree of Court and do not carry to the Appellate Court the entire claim 
in the trial Court, When therefore the appeal is carried only in respect of a 
part of the claim, the value of that subject-matter which is earried to the ap- 
peal Court is the only value of the subject-matter ‘still in dispute in appeal’. 
The word ‘still’ used in the above mentioned Rule is important. It presup- 
poses that there was a larger dispute earlier but parties have reconciled to a 
part of it but still want to continue the dispute in respect of the remaining 
part. This purpose of framing the Rule must be borne in mind while we will 
now proceed to consider the substantive provisions as also the case law on 
the subject. 

The primary expression here seems to be the ‘‘subject-matter of a suit’’. 
The other questions which are to be considered are the value of that subject- 
matter and the value which is in dispute in the Court of first instance and the 
appeal Court. The first reference to the words ‘subject-matter’ is to be found 
in the provisions of s. 24 of the Bombay Civil Courts Act, 1869 (Act No. XIV 
of 1869). The relevant part of section 24 is as follows: 

“24. The Civil Judges shall be of two classes. 

The jurisdiction of a Civil Judge (Senior Division) extends to all original suits and 
proceedings of a civil nature, 

The jurisdiction of a Civil Judge (Junior Division) extends to all original suits and 
proceedings of a civil nature wherein the subject matter does not exceed in amount or 
value ten thousand rupees.” 


The above section deals with two types of Civil Judges doing original work 
in the district. Senior Division Judge is one with unlimited pecuniary juris- 
diction, though the territorial jurisdiction is obviously limited to the District. 
Civil Judge, Junior Division, has a still smaller territorial jurisdiction, but his 
pecuniary jurisdiction has been described as not exceeding Rs. 10,000 and those 
ten thousand rupees represent the amount or value of the subject-matter. The 
language again must be borne in mind where the claim is money itself. The 
value of the subject-matter is the amount itself. When the subject-matter of 
a suit is something different than money, then the value of that subject-matter 
is relevant and that value has not to exceed Rs. 10,000 so as to render the suit 
cognizable by a Court of Civil Judge, Junior Division. It is here that we get 
for the first time the indication that all subject-matters have to be translated 
in terms of pecuniary value and that pecuniary value of the subject-matter de- 
termines jurisdiction and therefore the forum of instituting the suit. 

The same reference is to be found again in s. 26 which indicates the forum 
of appeal. Section 26 is as follows: 

“296. In all suits decided by a Civil Judge of which the amount or value of the 

subject-matter exceeds ten thousand rupees the appeal from his decision shall be direct 
to the High Court.” 


This section has to be read along with s. 8 and it will be obvious that the 
normal Court of appeal against a decision of a Civil Judge is the District 
Court, but where the amount or value of the subject-matter exceeds Rs. 10,000 
the appeal shall directly lie to the High Court. While understanding the pro- 
visions of s. 26 above, it may be remembered that it is dealing with appeal and 
the reference to subject-matter in this section would have the reference to the 
subject-matter in appeal and, therefore, where the subject-matter is amount and 
where the subject-matter is different than amount, the value thereof must ex- 
ceed Rs. 10,000 so as to make the appeal lie in the High Court and not in the 
Court of the District Judge. 

The next statute which must be logically considered is the Court-fees Act, 
Having’ created Courts and pointed out their pecuniary jurisdiction by one 
Act it became necessary now to eonsider the payment of Court-fees which is 
laid down ag a primary necessity before any plaint is entertained by a Court 
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for deciding the dispute. This of course is subject to the facility made in 
favour of pauper, where the payment of Court-fee is deferred but not exemp- 
ted. The Court+fees Act of 1870 was in the field in this State until the Bom- 
bay Court-fees Act, 1959 replaced it. That has made very little diference 
so far as the valuation to be made in suits for accounts are concerned. Where- 
as the 1870 Act gave an absolute discretion to the plaintiff to put his own 
valuation of the relief in a suit for account, the 1959 Bombay Act prescribed 
a minimum fee of Rs. 20. Correspondingly the jurisdiction has at least to be 
that which jurisdictional value of Rs. 20 Court-fee represents. The second 
innovation in the Bombay Act is that it makes the provisions of s. 6(4v) (4) also 
subject to the provision of s. 8. This section vests the Court with a power to 
form an opinion as to whether the subject-matter of a suit has been wrongly 
valued by the plaintiff and if that opinion is formed, by following the proce- 
dure prescribed by the sections that follow, the Court is authorised to determine 
the correct valuation. When such a course is followed, the plaintiff has to 
correct his plaint accordingly and pay Court-fee according to the correct value 
made by the Court. However, for understanding the case law as also to under- 
stand the real meaning of these provisions, those variations made by 1959 Act 
do not substantially influence the real law on the subject. 

We are hereafter referring to the provisions of s. 7 of the Court-fees Act, 
1870, because the counsel on both sides referred to that Act as the case law 
on the subject normally refers to the provisions of that Act. For conveni- 
ence therefore reference ig made to the provisions of s. 7 of 1870 Act, but those 
references can conveniently be read as references to the corresponding s. 6 of 
the Bombay Court-fees Act, 1959. Section 7, clause (¢) deals with suits for 
money, including suits for damages or compensation, or arrears of maintenance, 
of annuities, or of other sums payable periodically, according to the amount 
elaimed. When the claim constitutes a certain amount of money based upon cer- 
tain differing causes of action, the money itself is to be taken as the value for the 
purpose of payment of Court-fees. Clause (it) of s. 7 deals with suits for 
maintenance and annuities or other sums payable periodically—according to 
the value of the subject-matter of the suit, and such value shall be deemed to 
be ten times the amount claimed to be payable for one year. How is such 
. claim to be valued? The clause itself refers to the payment of Court-fees on 
fhe basis of value of the subject-matter of the suit and then proceeds to enact 
a deeming provision for the purpose of determining value of the subject-matter 
in such a suit. That deeming provision says that the value of the subject- 
matter will be ten times the amount claimed for one year. In other words 
ten years’ maintenance or annuities or ten years’ periodical payments are deem- 
ed to be the value of the subject-matter of the suit. Clause (iit) thereof deals 
with moveable property other than money where the subject-matter has a 
market value. In such a case the market value at the date of the presenta- 
tion of the plaint determines the value of the subject-matter for the purpose 
of Court-fees. Now follows the controversial clause (Ww) which includes the 
suits for accounts at sub-cl. (f). Clause (iw) comprises of various sub-clauses 
dealing with various subjects which are otherwise incapable of money or 
market value. For instance sub-cl. (a) deals with moveable property where 
the subject-matter has no market value, as, for instance, in the case of docu- 
ments relating to title. If possession is claimed on a document of title alone, 
the value of the property may not have much relevance and the document by 
itself may not have a particular market value. In the same way sub-cl. (d) 
deals with a relief for injunction. It is difficult to have anv value in terms 
of money for injunction. An injunction properly issued might affect proper- 
ties which are very valuable or might interfere with rights of other persons 
which might be very valuable to them, but it is difficult to imagine objective 
value of an injunction in terms of money. In the same fashion falls sub-cl. (f) 
dealing with accounts. Here the language of the sub-clause needs to he noted 
because Shri Nerlekar, for the appellant, has some argument to,build on it. 
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Whereas the Bombay Civil Court Act as well as the Court-fees Act has nor- 
mally referred to the value of ‘‘the subject-matter’, the sub-clause dealing 
with accounts permits the value to be made according to the amount at which 
‘‘the relief sought’’ is valued in the plaint or memorandum of appeal. It is 
therefore ‘‘the value of the relief’? which has been noted in the plaint or 
memorandum of appeal at the discretion of the party filing plaint or memo- 
randum of appeal that is made relevant. Then again how shall the plaintiff 
value the relief for account? The last para. of cl. (w) which covers all the 
suits enumerated in sub-cls. (a) to (f) is in the following words: 

“In all such suits the plaintiff shall state the amount at which he values the relief 
sough ” 


In each of these cases falling in sub-cls. (a) to (f) the plaintiffs are claiming 
various reliefs like possession of document, injunction, benefit like easement 
arising out of a user of land, etc. These reliefs form subject-matter of those 
suits and those reliefs are to be valued by the plaintiff in his discretion. When 
the plaintiff so puts his value upon the relief sought, that in our view be- 
comes the value of the subject-matter for the purpose of Court-fees. Once 
it becomes a value for the purpose of Court-fees, it is also the value of the 
subject-matter of the suit for the purpose of determining the Jurisdiction of 
the Court where such relief shall be claimed. It is in this manner that the 
Legislature has devised a legal scheme of first sub-dividing subject-matters 
which are capable of being valued according to the market value and which 
are incapable of being valued in terms of money. One scheme of valuation 
is proposed where the market value could be objectively ascertained, another 
scheme is proposed where the value is unascertainable. In such suits, where 
the value of the subject-matter is tunascertainable when they fall under 
clause (tv) of s. 7 of the Court-fees Act, 1870, the plaintiff is made the sole 
judge of the value of the relief sought. In our view, such value represents the 
value of the subject-matter in suit not only for the purpose of the suit but also 
for the purpose of appeal to be carried thereafter, so long as the appeal retains 
the character of being appeal only against relief of accounts. This we think 
is not only clear from the provisions of the various Acts we have referred to 
above, but this also seems to be a line of thinking supported by long chain of 
judements, 

The earliest judgement of the High Court is to be found in the case of 
Khushalchand Mulchand v. Nagindas Motichand! That was plaintiff’s suit 
against the defendant, his commission agent, for accounts of the period 1854 
to 1867. The relief for accounts was approximately valued at Rs. 510 and on 
the rejection of the suit by the First Class Subordinate Judge, the plaintiff rush- 
ed to the High Court by way of an appeal. The learned Judges of the Division 
Bench pointed out that Rs. 510 which was the value made by the plaintiff was 
in respect -of the relief sought. That represented the value of the subject- 
matter of the suit for the purpose of jurisdiction. As a result of the provi- 
gions of ss. 8 and 26 of Act No. 14 of 1869, viz. Bombay Civil Courts Act, 
1869, the appeal lay to the District Court and not to the High Court, Refer- 
ence is then made to s. 50 of the Code of Civil Procedure (Act XIV ‘of 1882) 
under which the plaintiff has to give an exact value where the claim is money 
ond has to make an approximate valuation when the accounts are unsettled. 
The conclusion of -the Court which is important was that as in the former in- 
stance (money claim) the precise amount, so in the latter (unsettled accounts) 
approximate amount of the claim must be stated in the plaint and that would 
be the value of the subject-matter of the suit for the purpose of jurisdiction. 
The imvortence of fhis case is that that view was taken by this Court even 
when the Suits Valuation Act, 1887 (Act VII of 1887), was not applicable to 
the facts of that case. An imnortant. development that took place after this 
mae is i passing of the Suits Valuation Act. The preamble 0: this. Aet 
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shows that it was passed with a view to prescribe the mode of valuing certain 
suits for the purpose of determining the jurisdiction of Courts. 

We have already indicated that the subject-matter which can go before the 
Court for adjudication may or may not be capable of precise valuation in terms 
of the market value. The Court-fees Act has already classified those suits and 
provided the method of calculating the value for the purpose of paying Court- 
fees. Should that value also represent the value for the purpose of the juris- 
diction of the Court? It is not expected by the Legislature that in all cases 
that should represent the value. A distinction has been further made between 
suits and suits and the relevant provision which must be remembered is s. 8 of 
the Suits Valuation Act, 1887. This Act refers to the provisions of the Court- 
fees Act, 1870 and says that except for those suits which are described in s. 7, 
‘paragraphs (v), (vt) and (is) and paragraph (x), cl. (d), where the Court-fee 
js payable ad valorem under the Court-fees Act, 1870, the value as determin- 
eble for the computation of Court-fees and the value for the purposes of juris- 
diction shall be the same. There are two requirements for the purpose of the 
application of this section. The suit must be one which is not covered by the 
abovementioned paras. of s. 7 and the Court-fee payable in that suit must be 
ad valorem. 

We have seen by referring to clauses like (t) and (ëi) of s. 7 that the Court- 
fee payable is ad valorem, viz. on the market value or the actual value of the 
subject-matter. The suit for accounts is not covered by any of the paras. of 
s. 7 mentioned above. The first condition is thus satisfied. The Court-fea pay- 
able is again according to the value of the relief claimed by the plaintif and 
on that value it is ad valorem. Both conditions of s. 8 are thus satisfied in 
the case of a suit for accounts falling under s. 7(w) of the Court-fees Act 
1870. The provisions of s. 8 are thus attracted and the value put by the plain- 
tiff on his relief of accounts for the purpose of Court-fees thus becomes not 
only the value of the computation of Court-fees but it also becomes the value 
for the purpose of jurisdiction of the Court. It is thus statutorily decided 
that wherever s. 8 applies the value for the computation of Court-fees and the 
yalue for the purpose of jurisdiction shall be the same. 

Bearing this in mind, one or two subsequent judgments of this Court may 
be referred to. In Ishwarappa v. Dhanji? the.provisions of s. 7.(tv) (f) of the 
Court-fees Act, 1870 along with the provisions of s. 24 of the Bombay Civil 
Courts Act were considered. The learned Judges came to a clear conclusion 
that in view of the above provisions in suits for. accounts the valuation for the 
‘purpose of Court-fees and for the purpose of Jurisdiction shall be that which 
has been fixed by the plaintiff in the plaint. It is the plaintiff’s valuation that 
fixes the jurisdiction of the Court and not the amount which may be found 
and decreed by the Court. The jurisdiction of a Court in a suit for accounts 
ig not therefore ousted after a preliminary decree for accounts is passed hy 
the fact that on taking accounts a sum more than the pecuniary jurisdiction 
of the Court has been found to be due. 

In that case after passing of the preliminary decree by Second Class Sub- 
Judge (as the Civil Judge, J.D..was then known), the parties presented a 
compromise petition. Bv that compromise opponent No. 1 was to pay Rs. 6.000 
and opponent No. 2’s father Rs. 5.000 to the applicant. The trial Judee felt 
‘that the parties were asking him to pass a decree in excess of the vecnniary 
‘jurisdiction and he could not pass such a decree.. He, therefore, returned the 
plaint for presentation to the proper Court. In the revision avnlication car- 
ried to the High Court, the learned Judges came to the conclusion as men- 
tioned ahove and directed the matter to go back to the trial Court for passing 
a vroper decree. 

In another judgment, Maaanlal v. Kanchenlal3 the suit was an Administra- 
tion suit valued at Rs. 200. Such a suit is classified under s. 7(iv)(f) and 
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has the same legal status as that of a suit for accounts. Against a prelimi- 
nary decree passed in that suit, an appeal was carried to the High Court when 
objection was raised to the jurisdiction of this Court to entertain the appeal. 
The learned Judges pointed out that though the Administration might involve 
property worth much more than Rs. 5,000, in fact it was a suit for taking ac- 
count of the estate and it was not a suit to which s. 17 of the Court-fees Act, 
1870 could apply. To such a suit provisions of s. 7(4v)(f) were applicable and 
the District Court had the jurisdiction to entertain the appeal under s. 26 of 
the Bombay Civil Courts Act, 1869. 

The learned counsel for the appellant before us referred us to a part of the 
judgment in the case of Rupjs v. Trustees, Port of Bombay* That was a suit 
for possession by the landlord against his tenant after termination of tenancy. 
The rent payable was Rs. 300 per month. The question was whether the Bom- 
bay City Civil Court had jurisdiction to entertain the suit on the basis of the 
valuation under s. 7(zt)(¢c) of the Court-fees Act, 1870 or whether the real 
value of the subject-matter in dispute was to be calculated on 20 years’ pur- 
chase on the basis of the rent. Reliance was sought to be placed upon an 
earlier judgment reported in Kasturbha v. Htralal5 The learned Judges 
pointed out that Kasturbhai v. Hiralal had no application at all to the case be- 
fore them as that was a suit filed on the Original Side of the High Court 
where the Court-fees Act or the Suits Valuation Act had no application. As 
the suit precisely fell under s. 7(24) (cc) of the Court-fees Act, 1870 the value 
on the basis of Court-fees was the twelve months’ rent which was Rs. 8,600. That 
was also the value for the purpose of jurisdiction of the Court and as such the 
City Civil Court had the jurisdiction and not the High Court. It thus affirms 
the view which has been consistently taken by this Court in matters of this 
description. The learned counsel for the appellant, however, pointed out that 
in Kasturbhat v. Hiralal, twenty years’ purchase was treated as the value of 
the claim in suit and not on the footing that the decree passed by the trial 
Court involved a claim respecting property over Rs. 10,000. That was’the ap- 
proach in a suit before the High Court on Original Side to which the Suits 
Valuation Act and the Court-fees Act did not apply and against which an 
appeal was being preferred to the Privy Council. That approach was similar 
to the one which is required to be adopted in construing the provisions of 
art. 183(7) (b) of the Constitution and is not relevant when a suit of the pre- 
sent description for accounts is being considered. On the contrary the reason- 
ing on which Rupji’s case ultimately came to be decided by which the jurisdic- 
tion of the City Civil Court was accepted which is more in point than the other 
argument which was addressed to the Court. 

In another case the question arose whether in a suit for accounts falling 
under s. 7 of the Court-fees Act, 1870, defendant can put his own valuation while 
filing his appeal, though he has not challenged the valuation put by the plaintiff 
in the suit. In Dattatraya Nagesh v. Ganesh! a Division Bench of this Court came 
to the conclusion that such a course is not open to the defendant. Even before 
the passing of the Court-fees Act, 1959 by the Bombay State, the learned Judges 
observe that a defendant could ‘object to the valuation made by the plaintiff 
and show that it was erroneous. If, however, the defendant does not chal- 
lenge the valuation in the trial Court and does not allege that it was exag- 
verated it will not be open to him after the decree is passed against him to con- 
tend that the valuation made by the plaintiff was exaggerated. After such a 
conclusion this is what the Court observed in para. 3 of the report (p. 601)-: 


‘ «In any event in our judgment, once the valuation of the subject-matter is fixed 
by the plaintiff by valuing the claim for purposes of court-fee in the manner permitted 
to him by the Legislature, that valuation of the subject-matter must, in the absence of 
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any provision justifying a departure, enure for the entire proceeding in the suit, and if 
the defendant desires to challenge the whole decree passed by the trial Court, the de- 
fendant must accept that valuation.” 


This consistent view of this Court is fully accepted by the Supreme Court 

in the case of Sathappa Chettiar v. Ramanathan Chettiar.’ In para. 15 of the 
report this is what the Court observes (p. 252): 
i “ ..There can be little doubt that the effect of the provisions of S. 8 is to make 
the value for the purpose of jurisdiction dependent upon the value as determinable for 
computation of court-fees and that is natural enough. The computation of court-fees in 
suits falling under S. 7(iv) of the Act depends upon the valuation that the plaintiff 
makes in respect of his claim. Once the plaintiff exercises his option and values his 
claim for the purpose of court-fees, that determines the value for jurisdiction The 
value for court-fees and the value for jurisdiction must no doubt be the same in such 
cases; but it is the value for court-fees stated by the plaintiff that is of primary im- 
portance. It is from this value that the value for jurisdiction must be determined. The 
result is that it ig the amount at which the plaintiff has valued the relief sought for the 
purposes of court-fees that determines the value for jurisdiction in the suit and not 
vice versa.” 


On the examination of the provisions of the Bombay Civil Courts Act, 1869, 
the Court-fees Act, 1870 and the decided judgments of this Court and the 
Supreme Court in that behalf, we are of the view that the point regarding 
the determination of the value of the subject-matter in suit for the purpose of 
Court-fees and jurisdiction admits of no controversy so far as the suits for 
accounts are concerned. Rule 2 of Chapter I of the Bombay High Court Ap- 
pellate Side Rules, refers to a value not of the entire subject-matter of the 
suit but some thing else. It only speaks of the valuation of the subject-matter 
in dispute in the trial Court as also in dispute before the Appellate Court. 
We have already pointed out how this language of the Rule must be upheld to 
be restricting rather than enlarging the scope of the valuation. Some help 
might be derived in this behalf from the provisions of the Bombay Pleaders 
Act, 1920 (Act XVII of 1920). It lays down a schedule of fees to be taxed 
as Pleader’s fees dependent upon the subject-matter in dispute. Section 18 
refers to the computation of taxed fee and refers to the provisions of Sche- 
dule III. Rule 1 of this schedule lays down the table for the purpose of tax- 
ing in terms of percentage upon the money value of the ‘subject-matter in 
dispute’. Unless therefore there is a dispute in a suit it appears that the 
-pleader’s fees are not payable. If a defendant appears and admits the entire 
claim of the plaintiff and submits to a decree the provisions of this schedule 
would not permit any fees to be added by way of taxed fees because there was 
no dispute in the suit. The basis therefore for awarding the pleader’s fees is 
the value of the ‘‘subject-matter in dispute’’. This is the approach which the 
High Court has adopted in Rule 2 under consideration. For the purpose of 
deciding whether a particular appeal should be heard by one or more Judges 
the monetary value of the subject-matter in dispute in the Court of first in- 
stance as well as im the appeal Court is relevant and ordinarily such value is 
going to be less than the value of the subject-matter in the suit. 

Shri Nerlekar, learned counsel for the appellant, argued before us that the 
right of appeal is a vested right and cannot be taken away unless by legisla- 
tive meastre, The institution of a suit carries with it the implication that all 
rights of appeal then in force are preserved to the parties thereto till the rest 
of the career of the suit. Such a right of appeal is not a mere matter of pro- 
cedure but it is a ‘substantive right. That proposition is not in doubt and the 
-plaintiff “here is not being deprived of his right to appeal. 

What is being agitated is that in terms of the judgment of this Court in 
Dattatraya Nagesh v. Ganesh the valué in suit for accounts made by the plain- 
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tiff must continue to be the value of the subject-matter all along in pursuing 
the remedy and it would not be permissible for the plaintiff or the defendant 
to change the value for the purpose of accounts from Court to Court. Except 
for this limitation which is a statutory limitation upon the valuation of the 
-Subject-matter in suit or appeal, the right of the plaintiff to come to this Court 
in appeal is not at all in doubt. | 

His next argument is that it is open to a plaintiff or defendant to go be- 
yond the valuation made in the plaint or by the defendant in appeal in the 
game sult except where there is a judicial decision inviting principles of res 
judicata or except where the parties have taken advantage by such valuation 
though they had an opportunity to make correct valuation. He also added 
that if the change of valuation had the effect of depriving the original Court 
of its jurisdiction, the party may not be permitted to do so. For such a pro- 
position he relied upon the judgment of the Madras High Court in Kuppanna 
v. Peruma’ Apart from the fact that the proposition relied upon by the 
learned counsel is contrary to the consistent view of this Court over years, 
the main difficulty we find in deriving any assistance from the Full Bench 
judgment of the Madras High Court is that it does not refer to the facts from 
which the appeal arose. The nature of the property and the manner of the 
valuation made in the Courts below is not known. It is not at all clear whe- 
ther the suit before the Madras High Court was one for accounts as before 
us. Moreover there is no reference to the provisions of the Court-fees Act or 
the Suits Valuation Act. In these circumstances we find it extremely difficult 
to derive any assistance from that judgment. 

It may also be noted that the Madras High Court was primarily concerned 
with the proposition of valuation of property from the point of view of s. 110 
of the Civil Procedure Code and art. 133 of the Constitution. The provisions 
of art. 133 of the Constitution have got to be construed on the basis of the 
distinct language used in els. (a) and (b)-of sub-art. (Z) of art. 183. Where 
el. (b) is attracted from the nature of the decree under appeal, entirely diffe- 
rent considerations may arise. However, it is to be noted that the property 
eontemplated by cl. (6) is not the same which is the subject-matter of the 
suit itself. It is some. other property which is affected or in relation to which 
the decree or the judgment of the trial Court might operate. The variation 
in the language in els. (a) and (b) of sub-art. (Z) of art. 1383 of the Consti- 
tution is plain and unambiguous. The Supreme Court has clarified this posi- 
tion in the case of Chittarmal y. Pannalal? Their Lordships held that to at- 
tract the application of art. 138(7)(6) it is essential that there must be, be- 
sides other conditions, a judgment involving directly or indirectly some claim 
or question respecting property of an amount or value not less than Ra. 20,000. 
They particularly emphasised the variation in the language used in els. (a) and 
(b) of art. 188(7) which pointedly highlights the conditions which attract the 
application of the two clauses. Under cl. (a) what is decisive is the amount 
or value of the subject-matter in the Court of. first instance and still in dis- 
pute in appeal to the Supreme Court; under cl. (b), it is the amount or valne 
of the proverty respecting which a claim or question is involved in the judg- 
ment sought to be appealed from. ‘They, therefore, pointed out that the pro- 
perty respecting which the claim arises must be property in addition to or 
other ‘than the subject-matter of dispute. If in a proposed appeal there is no 
claim or duestion raised respecting property other than the subject-matter, 
el. (a) will apply, if there is involved in the appeal a claim or question res- 
pecting vronerty of an amount or value not less than Rs. 20.000 in addition 
to or other than the subject-matter of the dispute, cl. (b) will apply. 

In view of this clear language of art. 183 and the interpretation thereof by 
the Supreme Court, it is difficult to appreciate the argument of the learned 
counsel for the appellant that the High Court Rule has copied the language 
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of the Constitution, The Rule, as we have already pointed out, is in confor- 
mity with the provisions of the Bombay Civil Courts Act, Court-fees Act and 
the Suits Valuation Act, but further restricts the reference to the valuation of 
the subject-matter in dispute in the Court of the first instance and the appel- 
late Court. 

In this view of the matter, the learned counsel’s reference to the Judgment 

of the Supreme Court in Kunju Kesavan v. M. M. Philip,” would not be of 
much assistance. That was a case of a mortgage where the mortgage alone is 
relevant for the purpose of valuation of the subject-matter of the suit. The 
learned counsel for the appellant emphasised the observations in para. 6 of the 
report. . In our view, they indicate that the Supreme Court was considering the 
provisions of cl. (b) of art. 1388(7), and that approach as we have already 
pointed out does not seem to be relevant in deciding the present appeal. 
. Equally unhelpful is the case of T.D. Gopalan v. Commr., H.R. & C. En., 
Madras.!! In fact this judgment is confined to the facts of the case. The plain- 
tiff in that litigation described the property in question as the private property of 
his family which was alienable; whereas the defendants were calling it a pro- 
perty of a public temple for public religious worship and inalienable. The 
High Court refused to grant certificate on the ground that no valuation of such 
property was possible. The question arose whether the refusal of the High 
Court in granting certificate either under cl. (a) or (b) of art. 183(/) was 
proper. The Supreme Court concludes that whether the property was private 
or of a public temple, it was quite capable of valuation in terms of money 
and as such it was erroneous to refuse certificate asked for. On this conclu- 
sion reached, they merely remanded the case back to the High Court for mak- 
ing the valuation of the property. We do not think that it is possible to draw 
any assistance from this judgment. 

The learned counsel for the appellant also referred us to a judgment of the 
Calcutta High Court in Prabirendra Mohan v. Berhampore Bank Lid? for 
the purpose of pointing out that the language of s. 110 of the Civil Procedure 
Code is different from the language of art. 133 of the Constitution and that has 
been so observed by the Calcutta High Court. We do not see how that could 
be relevant in deciding the provisions of the various Acts to which we have 
_ referred and a Rule made by this Court for the purpose of classifying the ap- 

peals to be disposed of either by one Judge or by larger bench. 

We have already referred to the judgment in Rupji v. Trustees, Port of 
Bombay. The learned counsel for the appellant had referred to para. 2 of the 
report where the case of Kasturbhai v. Hiralal was discussed. We have al- 
ready pointed out how that discussion is irrelevant in view of the fact that 
Kasturbhast’s case was a suit before the High Court to which neither the Court- 
fees Act nor the Suits Valuation Act was available. In suits falling under 
cl. (sv) of s. 7 what is permitted to be valued is the relief which is claimed 
and that is emphasised by the learned counsel by referring to the judgment in 
the case of Burjor Pestonjt v. Nariman Minoo. It is not at all being doub- 
ted that what is permitted to be valued is to be the relief. The reason is that 
the subject-matter is - otherwise incapable of monetory valuation and some 
means must be permitted to render the value of the subject-matter in terms of 
money which alone represents the pecuniary jurisdiction of the Court. In fact 
having accepted the proposition that the relief is being emphasised by the 
Legislature in such cases, the judgment proceeds to observe as follows (p. 424): 

“...50 in one case the Legislature emphasises the relief which the plaintiff seeks 
in the suit; in the other case what is emphasised is the subject-matter of the suit. ` The 
distinction is obvious and the reason for the distinction is also obvious, because in suits 
falling under sub-s. (iv) the. subject-matter is not capable of being valued, and there- 
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fore the Legislature leaves it to the plaintiff himself to put such figure upon the relief 
which he seeks as he thinks proper. In its very nature the value put by the plaintiff 
upon his relief must be arbitrary and the Legislature puts no limitation or restriction 
upon the right of the plaintiff to value his relief at any figure that he thinks proper. 
It is not a case of the plaintiff exercising his discretion; it is a case of the plaintiff 
having a right in law to value his own relief and that right is an unfettered right.” 


The observations in the ending portion above are obviously made at a stage 
when the Bombay Court-fees Act, 1959 was not on the statute which vested 
the Courts with the right to correct an erroneous valuation under the provi- 
sions of s. 8 thereof. 


The learned counsel for the appellant has also cited a judgment of the High 
Court of Andhra Pradesh in the case of Smt. Kishore Devigaru v. B. G.. 
Chorani.'4 The High Court of Andhra Pradesh was considering the applica- 
tion for leave to appeal to the Supreme Court and the provisions discussed 
are s. 110 of the Civil Procedure Code and art. 133 of the Constitution. That 
was & suit under O. XXI, r. 63, Civil Procedure Code and the dispute raised 
was whether the value of the decree in which the property attached should re- 
present the value for the purpose of appeal or the value of the attached pro- 
perty itself should be taken into consideration while granting leave. The 
nature of that suit is so entirely different that no analogy could be drawn be- 
tween a suit of that type and a suit for accounts provided by s. 7(sv) (f) of 
the Court-fees Act, 1870. We do not think that the plaintiff appellant can 
derive any assistance from this judgment. 

These were all the cases cited by the learned counsel for the appellant. 
Neither the logic of the approach nor the judgments on which reliance is placed 
satisfy us that the value of the subject-matter in a suit for accounts falling 
under s. 7(#w)(f) of the Court-fees Act could be different than the value put 
by the plaintiff on the plaint in the suit. In our view when the plaintiff files 
the suit for accounts and the right of accounts is denied by the defendant, 
what is in dispute is ‘‘the right to claim accounte’’. If that right were to 
be established and accounts were to be taken through a Commissioner what 
will result from the accounting could not be treated as the subject-matter of 
the suit for the purpose of valuation nor for jurisdiction. 


In the present case, it is true that there was a composite claim, viz. a money 
claim for Rs. 12,000 and odd and claim for accounts valued at Rs. 300. How- 
ever, so far as the appeal memo and cross-objections are concerned, we find 
that the defendant has merely appealed against the decree for taking accounts 
on the footing of royalty whereas the plaintiff has filed cross-objections for 
giving him a decree for accounts on the basis of partnership. For taking ac- 
counts of the partnership he has undoubtedly made allegations that the part- 
nership accounts be taken from the commencement of the partnership. That 
will be the contents of the dispute with regard to the accounts being taken. 
However, theoretically both sides are merely disputing ‘‘the question of ac- 
counts’’ or the ‘‘right of taking accounts’’, As the trial Court has made a 
decree for taking accounts, the defendant has valued the claim at Rs. 300 
which was the value put by the plaintiff in his discretion on the relief of ac- 
counts. Parties to a litigation of this type are bound by the value made by 
the plaintiff in respect of the relief of accounts. The plaintiff’s cross-objec- 
tion memo is therefore naturally valued at Rs. 300 as he wants accounts, though 
on a different footing. In terms of the High Court Rule when there are cross- 
appeal or cross-appeals or cross-objections, the valuation of both has to be 
combined for the purpose of finding out the value of the subject-matter still in 
dispute in appeal. Even then we find that the subject-matter still in dispute 
in appeal is only Rs. 600. 


: 14 [1960] A.LR. A.P. 286, F.B. 
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In the present case, therefore, before the trial Judge the value of the sub- 
ject-matter in dispute was Rs. 12,419.68 plus Rs. 300 plus Rs. 300 plus Rs. 300 
ie. in all Rs. 13,319.63 p. which is less than Rs. 20,000 contemplated by the 
High Court Rule. In the Court of the first instance therefore the valuation 
of the subject-matter in dispute was less than Rs. 20,000. In this Court the 
value of the subject-matter still in dispute is only Rs. 600 which is less than 
Rs. 10,000 as contemplated by the Rule. In this manner, both the conditions 
laid down in Rule 2 are satisfied and the appeal No. 880 of 1973 has been pro- 
perly classified as a matter for single Judge to hear and dispose of. 

This appeal thus fails and is dismissed. The appellant will pay the costs 
of all the respondents in one set and bear his own. 


Appeal dismissed. 


APPELLATE CIVIL. 


Before Mr. Justice Deshmukh and Mr. Justice Mukhi. 


THE STATE OF MAHARASHTRA v. BHIMRAO VITHAL JADHAV.* 

Bombay Police Manual, Vol. I, 1959 edn., Paragraphs 445, 441-444, 30, 32, 338—-Bombay 
Civil Services Rules, 1959, Rule 9, Serial No. 23, Appendix II, Serial Nos, 14, 38—~ 
Bombay Police Act (Bom. XXII of 1951), Secs. 6, 23, 25—Constable charged with 
offence under Bombay Prohibition Act, 1949, and acquitted—“Departmental head”, 
competent authority to consider propriety of holding departmental inquiry thereafter, 
who ts—Acquittal in criminal prosecution, whether bar against holding departmental 
inquiry. 

Under paragraph 445 of the Bombay Police Manual, Vol. I, 1959 edition, it is the 
“departmental head” as referred to in sub-para. (2) thereof, who is the competent 
authority for considering the propriety of holding a departmental inquiry after an 
order of acquittal has been passed in favour of a constable by a criminal Court. So 
far as the Maharashtra State Police Force is concerned, that “departmental head” 
is the Inspector General of Police in respect of a constable serving in the district of 
Kolhapur; the District Superintendent of Police is not the appropriate officer in this 
respect, 

The mere fact that a criminal prosecution was undertaken against a police con- 
stable and it resulted in his acquittal is not a bar to a subsequent proceeding for the 
purpose of ascertaining departmentally whether the delinquent deserves to be re- 
tained as a member of the police force. There is, in such a case, no automatic bar 
for holding such departmental proceedings. 

Bhaurao Dagadu v. The State, agreed with. 


Tu facts appear in the judgment. 


V. V. Kamat, Assistant Government Pleader, for the appellant. 
H. D. Gole, for the respondent. 


DESHMUKH J. This appeal has been referred to a Division Bench as it was 
stated by the Assistant Government Pleader before the learned single Judge 
that the question as to who is the head of the Police Department is a matter 
of general importance and an authoritative pronouncement of the High Court 
is necessary for the guidance of the Government. On that ‘statement being 
made the appeal itself has been referred to a Division Bench. 

The facts leading to this litigation are very few and are not-in dispute. The 
respondent, original plaintiff, was a Police Constable attached to the Juna 

*Decided, September 21, 1974. Second Ap- the decree passed by D. D. Pol, Civil Judge, 

eal No. 72 of 1967, against the decision of Senior Division, at Kolhapur, in Regular 


. S. Malvankar, District Judge, at Kolhapur, Civil Suit No. 809 of 1964. 
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Rajawada Police Station at Kolhapur. While he was returning after seeing 
a cinema show in the night of August 15, 1959, he was accosted by the Officers 
and men of the Anti-Corruption Bureau. As he was smelling of alcohol he was 
produced before the Civil Surgeon and his blood was obtained for examination. 
The clinical examination showed that though the pupils were dilated and he 
was smelling of alcohol, he was able to control himself and was not under the 
influence of alcohol. The chemical analysis of the blood showed that the con- 
centration of alcohol in his blood was 0.49 per cent. W/v. As the Officer-in- 
charge of the investigation felt that this was below the percentage of 0.5 which 
required to raise a presumption for having drunk prohibited liquor so as to 
constitute an offence under s. 66(1)(b) of the Bombay Prohibition Act, 1949, 
he T a` report to the Judicial Magistrate claiming ‘C’ summary. That was 
grante 

However, the Superintendent of Police, district Kolhapur, felt that a de- 
partmental enquiry was necessary for the alleged misconduct of the Constable 
in consuming aleohol. He was of the view that the misconduct, if proved, was 
of a nature where the Constable was not fit to be retained in the Police force. 
He, therefore, directed that a departmental enquiry be held. Accordingly a 
departmental enquiry was held which resulted in the dismissal of the Con- 
stable. He, thereafter, served an appropriate notice under s. 80 of the Code of 
Civil Procedure and filed the present suit. 

Before the trial Judge, the first question that was raised was that the grant- 
ing of ‘C’ summary amounted to a judicial order acquitting the plaintiff-res- 
pondent. The next question raised was that after such an acquittal by a cri- 
minal Court, the State Government or the Superintendent of Police was in- 
competent to hold a departmental enquiry. Such an action suffered from the 
vice of double jeopardy. The third point raised was that assuming a depart- 
mental proceeding was permitted even after an acquittal by a criminal Court, 
provisions of para. 445 of the Bombay Police Manual have not been‘ followed 
and an officer who was the departmental head has not applied his mind to the 
facts and circumstances of the case before sanction was accorded to start a 
departmental proceeding. To be more explicit, it was alleged that the Inspec- 
tor General of Police was the head of the department and without his applica- 
tion of mind and without his order that, in spite of an acquittal by a criminal 
Court, departmental proceeding was necessary with a view to consider whether 
it- was in the public interest to retain the plaintiff Constable in service, the 
proceedings were unauthorised and bad. 

The learned trial Judge held in favour of the plaintiff on all the points. 
In the appeal carried to the District Court, the learned District Judge came to 
the conclusion that there is no prohibition to hold a departmental enquiry even 
though there is an acquittal by the criminal Court. He, however, agreed with 
the conclusion of the trial Judge that granting ‘C’ summary was a judicial 
order and it amounted to an acquittal of the plaintiff-respondent. On the third 
point he also agreed with the trial Judge and held that the departmental head 
for the purpose of para. 445 was an Inspector General of Police so far as the 
police force was concerned. Since there was no evidence that the Inspector 
General had ever applied his mind to the facts and circumstances of the case, 
and it further appeared that it was the District Superintendent of Police who 
decided to hold an enquiry, it was an unauthorised proceeding and had to be 
quashed. The final conclusion of granting a decree in favour of the plaintiff- 
respondent was thus upheld by the District Court. Being aggrieved the State 
Government has filed this appeal. 

« Only ‘two questions of law are being raised in the second appeal. The ‘first 
is whether a departmental enquiry could be undertaken for the purpose of de- 
ciding whether a delinquent is fit to be retained i in publie service, even though 
he has beeh acquitted by a criminal Court in respect. of the charge framed 
against him, and the second important question raised relates to the-real de- 
partmental head so far as ‘the Police force.ig concerned.’ It is sought to be 
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argued that the District Superintendent of Police will be the appropriate officer, 
who has the power and the right to appoint a Constable in service and there- 
fore to dismiss him and it is not necessary that the Inspector General of Police 
must apply his mind after an acquittal by criminal Court for deciding whether 
a departmental proceeding should be undertaken. In other words, so far as a 
person in the position of the plaintiff-respondent is concerned, a District Super- 
intendent of Police should be treated as departmental head and not the Inspec- 
tor General of Police. 

So far as the first point is concerned, the matter seems to be concluded by 
the earlier judgment of this Court. In Bhaurao Degadu v. The State! by a 
Division Bench of this Court to which one of us was a party (Deshmukh J.) a 
view has been taken that an acquittal in a criminal trial is no bar per se to the 
holding of a departmental enquiry for the purpose of determining the desir- 
ability of retaining a particular delinquent in public service. That was a case 
relating to the Police department and is more in point when a public servant 
like a Police Constable is under consideration. In that case the appellant 
who was a member of the Police force was prosecuted before a Special Judge 
for an offence under s. 161 of the Indian Penal Code for accepting bribe. 
The trial Judge disbelieved the prosecution evidence that the appellant had 
accepted the bribe and acquitted him. Thereafter a departmental proceeding 
was instituted against him, more or less based upon the same evidence on which 
the criminal charge and trial were based. As a result of the departmental 
proceedings he was dismissed from the Government service. On the only ques- 
tion raised in that litigation as to whether it was open to the dismissing autho- 
rity to record a finding contrary to the one in the criminal trial and dismiss 
the appellant, it was held that under rule 445 the dismissing authority was 
entitled to hold inquiry and consider the evidence taken afresh for deciding 
as to whether the appellant should be retained in service or not. In a detailed 
reasoning the judgment proceeds to point out that the nature of proceedings 
before a criminal Court and the nature of a departmental enquiry before a 
domestic tribunal is quite different. The two proceedings are not inconsistent 
with each other and a criminal trial per se is no prohibition for holding a de- 
partmental enquiry. Such a procedure does not suffer from any legal defect 
nor is there any prohibition to do so. This is not a double jeopardy and the 
accused or the delinquént is not being punished twice or tried twice for the 
same offence or misconduct. 

The departmental enquiry is not a trial, the result whereof leading to some 
punishment being inflicted does not amount to a conviction. The Division 
Bench of this Court referred to several other judgments of other High Courts, 
but in our view it is not necessary to reproduce the entire reasoning as the 
point is clearly covered by the authority in question. The mere,fact that a 
criminal prosecution was undertaken and it resulted in an TEAT does not 
seem to-be a bar to the subsequent proceeding for the purpose of ascertaining 
departmentally whether the delinquent deserves to be retained as a member of 
the Police force. It is not being doubted before us that the granting ‘C’ sum- 
mary was a judicial order and that the granting of that summary amounts to 
an acquittal of plaintiff-respondent in the present case. That aspect of the 
matter is also covered by the judgments of this Court and the trial Court as 
well as the lower appellate Court have relied upon those authorities of this 
Court, so far as holding departmental proceedings are concerned, Therefore, 
it is clear that there is no automatic bar for holding departmental proceedings, 

The second question appears to be of some importance because the District 
Superintendent of Police appears at first sight a high officer being the Head 
of Police Organisation in.the district. The District and Sessions Judge and 
the Collector, who are the departmental heads in the District are in fact and 
in law the Heads of their respective departments. From this general know- 
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ledge an impression is gained at first sight that the District Superintendent of 
Police would also be occupying the same position. However, the examination 
of the provisions in that behalf would at once show that the approach m re- 
lation to the Police department is slightly different than the other departments 
of Government. It appears that entire police force of the State is being treat- 
ed as one organisation bound by a common discipline. There are hierarchy 
of officers from lowest to highest but the organisation does not seem to con- 
template any departments within it. The District Superintendent of Police 
thus might be a head of the Police Officers stationed in the District but that 
does not make him a departmental head. What are departmental heads are 
defined by the provisions of the Bombay Civil Service Rules. Chapter IL 
thereof which consists of only one rule No. 9 relates to definitions, At serial 
No. (23) of that rule there is a definition of Heads of Departments which is 
as follows: 

(23) Heads of Departments.—This term includes the officers mentioned in Appendix 
II and any others whom Government may from time to time declare to be Heads of 
Departments. . 

In view of this definition, one has to refer to Appendix II which is con- 
tained in Volume II of the B.C.S.R. At serial No. 38, Appendix II, the 
officer mentioned so far as the Police department is concerned is Inspector- 
General of Police. At entry No. 14 earlier there is the Commissioner of Police, 
Bombay. No other officer from the Police Department much less the District 
Superintendent of Police has been enumerated in the long list of officers who 
are to be deemed as heads of departments. The original list has been improv- 
ed upon and amended from time to time and in place of the original 55 officers 
we have now 67. The learned Assistant Government Pleader after verifying 
the record admitted that till now the list has not been amended to include the 
District Superintendent of Police. It is therefore clear that so far as the heads 
of the departments of police force are concerned the names of only two officers 
appear in Appendix II to the B.C.8.R., viz. the Commissioner of Police at 
entry No. 14 and the Inspector General of Police at Entry No. 38. 

There is ample other evidence to show that the Inspector General of Police 
and the Commissioner of Police, Bombay, are alone being treated as heads of 
departments with respect to certain areas of the State. So far as the Police 
force stationed in Greater Bombay is concerned, the Commissioner of Police 
is also the Head of the Department. For the Police force in the entire State, 
including Greater Bombay the Inspector General of Police would be the Head 
of the Department. 

The Bombay Police Act, 1951, which deals with the organisation of the Police 
force and its obligations and powers, deals with the hierarchy of the officers. 
In section 6; sub-s. (Z) it is stated that for the direction and supervision of 
the Police force, the State Government shall appoint an Inspector General of 
Police who shall exercise such powers and perform such functions and duties 
and shall have such responsibilities and such authority as may be provided by 
or under the said Act. There is therefore no doubt that the Inspector General 
of Police is the highest officer in the Police force and that office must be 
ereated by the State Government for the purpose of direction and supervision 
of the Police force. Section 23 of this Act enables framing of Rules and Re- 
rulations for the various purposes. Section 23 vests the power of making Rules 
consistent with the Act in the Inspector General of Police but the exercise of 
that power is subject to the orders of the State Government. The Commis- 
sioner in the case of Police Officers allocated to the Greatef Bombay has also 
some power, but the Inspector General of Police has further power to call for 
returns, reports and statements etc. contemplated by s. 24 but subject to the 
Rules and Orders of the State Government.. Powers of suspending, punishing 
various men and officers of Police force are vested in different officers as enu- 
merated in gub-s. (2) of s. 25. The appointing authorities are also enume- 
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rated for the purpose of recruiting members of the Police force at different 
levels of the organisation. However it is clear that so far as the heads of the 
departments are concerned, it is primarily the Inspector General of Police of 
the whole State and also the Commissioner of Police in relation to the force 
stationed in Greater Bombay. 


Consistent with these provisions of law and for the purpose of guidance to 
the Police Department, the Bombay Police Manual has been compiled. It is a 
compilation consisting of orders, circulars issued by the Inspector General of 
Police, the Commissioner of Police and the State from time to time. After 
the passing of 1951 Bombay Police Act, the Manual has been revised and a 
copy of the same is made available to us. It is a print of the year 1959. 
Paragraph 30 of Chapter I of this Manual says that the Inspector General 
of Police is the head of all the Police force in the State including the Bom- 
bay City Police. He is the Head of the Police Department and the Adviser 
to Government on all questions of Police Administration. He is responsible 
for the internal economy, general training and discipline of the Police force, 
and for its efficient organisation as a means of preventing and checking crime 
and preserving law and order. This paragraph in terms relies on the provi- 
sions of s. 6 of the Bombay Police Act, 1951. 


Chapter II starting with Section I deals with recruitment, After pointing 
out the classification of various personnel belonging to the different depart- 
ments in para. 32, various appointing authorities for recruiting the members 
of the Police force are indicated in para. 33. An appointing authority has 
ordinarily the right of dismissal and removal from service or inflicting lesser 
punishment contemplated by the B.C.S.R. In normal circumstances these 
principles would operate and there is no doubt that the appointing authority 
may take disciplinary steps to hold departmental enquiry and to inflict various 
punishments. What is, however, clear from the survey of all these provisions 
is that so far as the State of Maharashtra is concerned, the Inspector General 
of Police is the Head of the Department for the entire State and the Commis- 
sioner of Police, Bombay, is also Head of the Department in relation of the 
Police force stationed in Greater Bombay. There does not seem to be any 
other Officer who could be described as the Head of the Department so far as 
the Police force is concerned. 

The plaintiff-respondent was initially tried before the trial Court in the sense 
‘C’? summary was obtained in his behalf from a Judicial Magistrate, First 
Class. As we have already pointed out, it is not being doubted that this 
amounts to an acquittal of the plaintiff-respondent by a criminal Court. We 
have also pointed out that even in the case of a person who is acquitted by 
a criminal Court, it is open to the State or the appropriate authority to hold 
a departmental enquiry. When, however, a departmental enquiry is to be de- 
cided after a judgment of acquittal by a criminal Court, the provisions con- 
tained in the Bombay Police Manual, Volume I at para. 445 lay down a speci- 
fic procedure to be observed. In fact the relevant provisions start from para. 
441. That paragraph deals with the holding of preliminary enquiry for the 
purpose of ascertaining whether there is a prima facie case for holding a pre- 
liminary enquiry, and if there is one, to pass appropriate orders for holding a 
departmental enquiry by appointing an officer in that behalf. Paragraph 442 
deals with the provisions of suspension and allowances pending holding of de- 
partmental enquiry. The next two paras. 443 and 444 may be noted in their 
proper spirit to understand the provisions of para. 445. Paragraph 448 relates 
to criminal prosecution and says that when the preliminary inquiry discloses 
& serious offence, application for permission to prosecute should at once be 
made to the authority competent to dismiss, and that authority should prompt- 
ly grant the permission if it agrees that there is prima facie case for a pro- 
secution. This shows that where a serious criminal offence is being alleged 
against a member of the Police force and there is prima facie case to go to 
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Court, preference is given to undertake prosecution and stay the departmental 
proceedings. This being so it is obvious that a criminal prosecution might end 
in an acquittal or in a conviction. Sub-paragraph (1) (4) of para. 444 directs 
that in cases of fraud, embezzlement or similar offences, departmental proceed- 
ings should be taken at the earliest moment. Sub-paragraph 1(#) of that para- 
graph says that if the accused is convicted, the departmental proceedings 
against him should be resumed and formally completed. The further provi- 
sions of that sub-paragraph are very important. It says that if the accused is 
not convicted, the departmental proceedings against him should be dropped, 
unless the authority competent to take disciplinary action is of the opinion that 
the facts of the case disclose adequate grounds for taking departmental action 
against him, It, therefore, appears that if the departmental head sees no rea- 
son to differ from the criminal Court’s findings he might drop the proceedings 
as directed by sub-para. 1(%) of para. 444. However, if the competent autho- 
rity forms an opinion from the record that, in spite of the acquittal in a eri- 
minal Court, it is a fit case to start a departmental enquiry, he could do so. 
Who that competent authority is for the purpose of commencing departmental 
action on termination of judicial proceedings is laid down in para. 445. Bub- 
paragraph (1) of para. 445 lays down that on sanction to prosecute being ob- 

tained, the officer incriminated shall be dealt with aeecording to law. Sub- 
Sess (2) thereof says that on the termination of the judicial proceedings, 
it will be the duty of the ‘departmental head’ to consider the evidence and 
findings and determine whether the retention of the subordinate in service is 
desirable or not. This is a matter entirely for his consideration subject to an 
appeal to higher departmental authority. He is responsible for the retention 
or dismissal of his subordinates as may be expedient in the interests of the 
public service. In the case of an acquittal by a Court, while he must care- 
fully consider the reasons, he is not justified in retaining the servant whom 
he believes on the evidence to be corrupt or otherwise so discredited as to be 
unfit for retention in the public service. 

It is therefore clear that under these proceedings it is only a departmental 
head who has been entrusted with the responsibility to undertake the depart- 
mental proceedings if he comes to the conclusion after examining the whole 
record and findings of the criminal Court that it is necessary to do so. It is 
the ‘‘departmental head’’, as referred to in sub-para. (2) of para. 445, who 
will be the competent authority for considering the propriety of holding a de- 
partmental inquiry after an order of acquittal has been passed by a criminal 
Court 

Discussion earlier showed that so far as the Maharashtra State Police Force 
is concerned, the only relevant departmental head would be the Inspector 
General of Police so far as a Constable serving in the district of Kolhapur is 
concerned. This compilation of the Police Manual is under the provisions of 
the Bombay Police Act and as such they have a statutory force and they bind 
the members of the Police force. It was not, therefore, open to undertake a 
departmental proceeding against the plaintiff-respondent unless a decision was 
go taken by his departmental head, who happens to be the Inspector General 
of Police. 

Admittedly the Inspector General of Police has not applied his mind to the 
facts and circumstances of the present case before the departmental enquiry 
was started. It appears that after examining the record of the case after the 
granting of ‘C’ summary, the District Superintendent of Police, Kolhapur, took 
upon himself the responsibility of commencing the present departmental pro- 
ceedings. They were clearly unauthorised and illegal. In this view of the 
matter the appeal fails and stands dismissed with costs. 

During the course of the hearing, we are told that in spite of the decree in 
the trial Court as well as in the appellate Court, the respondent has not been 
allowed to join service and is not reinstated nor paid any salary or allowance. 

o 
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The incident now is more than fifteen years old and the present litigation 
is pending in Courts for upwards of ten years. It is distreasing to find that 
in spite of judicial pronouncement and without obtaining stay order from the 
Court, the decree has not been implemented by the State. We hope that the 
State will make amends even now and immediately reinstate the respondent. 
He appears to be hardly 44 years or 45 years of age and can still render more 
than ten years of useful service to the State. Needless to add that the res- 
pondent has certainly suffered enough and it is time that some amends are 
made to him and he is allowed to resume his service and career. 


Appeal dismissed, 


CRIMINAL APPLICATION. 


Before Mr. Justice Vimadalal and Mr. Justice Shah. 


BHANUDAS KRISHNA GAWDE v. K. Q. PARANJPE.* 


Conservation of Foreign Exchange and Prevention of Smuggling Activities (Maharashtra 
Conditions of Detention) Order, 1974, Clauses 9(iii), 10, 12(Ji) and (xi), 15, 19, 20, 
21, 23, 24, 31—Conservation of Foreign Exchange and Prevention of Smuggling 
Activities Act (52 of 1974), Secs. 5, 3, Preamble—Constitution of India, arts. 226, 
227, 14, 19, 21, 22, 358, 359; List I, entry 9, List HI, entry 3—-Clauses 9(iii), 10, 
12 (i1) and (xi), 15, 19, 20, 21, 23, 24 and 31 of Conditions of Detention Order, whe- 
ther ultra vires s. 5 of Act 52 of 1974—Whether clauses ultra vires object of Act 
52 of 1974—Law of preventive detention, propositions regarding—Prisons Act (LX of 
1894), Secs. 3(4), 31, 40—Rule to Advocate General under O. XXVHA, r. 1 of Code 
of Civil Procedure, 1908, when issued, 


Clauses 9(tii), 10, 12(ii) and (xi), 19, 20, 21, 23, 24 and 31 of the Conservation of 
Foreign Exchange and Prevention of Smuggling Activities (Maharashtra Conditions 
of Detention) Order, 1974 are ultra vires s. 5 of the Conservation of Foreign Ex- 
change and Prevention of Smuggling Activities Act, 1974. Provisions of the nature 
that are to be found in cls. 20 and 21 inevitably lead to the conclusion that they 
are not meant to subserve the objects of the Act, but the executive thereby intends 
to punish detenus for unproved offences. Clause 15 of the Order, however, is valid. 

The object of the Conservation of Foreign Exchange and Prevention of Smuggling 
Activities Act, 1974, as disclosed by its preamble and the recitals and by the ope- 
rative g. 3 thereof being preventive detention for the purposes laid down in the 
Act, conditions which are of a punitive nature would have no nexus or relation 
with that object and would be ultra vires and void except, of course, such condi- 
tions as might be necessary for the orderly functioning of the jail. 

The following general principles as regards law of preventive detention may be 
laid down: 

(1) A detenu is not a convict and the power to detain is not a power to punish, 
Restrictions placed upon the detenu must, consistently with the effectiveness of de- 
tention, be minimal. | 

(2) The power of preventive detention is qualitatively different from that of 
punitive detention, the purposes of preventive detention and of punitive detention 
are also different and the nature of the proceedings in the two cases is also different. 
A prosecution is a proceeding in which the accused is sought to be punished for 
his past act, whereas in preventive detention the past act is merely the material 
for inference about the future course of probable conduct on the part of the detenu, 

(3) Conditions of preventive detention are not privileges conferred on the de- 
tenu; they are conditions subject to which alone the detenu’s liberty can be restric- 
ted. Where the detaining authority acts in contravention or derogation of the law 
under which a person is preventively detained, the High Court can issue a writ 
under art.. 226 of the Constitution of India to that authority to act in accordance 


*Decided, September 1, 1975. Criminal Application No. 20 of 1998. 
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. with law notwithstanding the subsistence of a Proclamation of Emergency under 
art. 352 or a Presidential Order under art. 359. 

(4) Unless there is a specific provision in the law under which a person is de- 
tained imposing a particular restriction upon the detenu doing what any member 
of the general public can do, a clause in the Conditions of Detention Order im- 
posing such a condition would be contrary to the principle of least interference. 

Maharashtra State v. Prabhakar, Dwarka Nath v. I.-T. Officer? Durgadas v., 
Union of India,3 Jaichand Lal v. State of West Bengal,* State of M. P. v. Bharat 
Singh,5 Chief Settlement Commr., Punjab v. Om Prakash,6 Sampat v. State of 
J. & K! H. Saha v. State of W. B.8 S. N. Sarkar v. State of W. B.9 and Khudiram 
Das v. State of W. B.,!0 relied upon. 

Mahamood Ahmad v. State,!l referred to. 
Harkishan Singh v. State of Punjab,” dissented from, 

A person preventively detained falls within the definition of the expression “civil 
prisoner” in s. 3(4) of the Prisons Act, 1894 and as both ss. 31 and 40 of that Act 
are applicable to such a person, tbe High Court can issue a positive direction to 
treat such detenu as a civil prisoner for all purposes under that Act. 

Under O. XXVILA, r. 1 of the Code of Civil Procedure, 1908, a notice to the 
Advocate General is required only if “it appears to the Court’ that any question 
of constitutionality is ‘Involved; the notice is not required merely because a peti- 
tioner or plaintiff may purport to raise a far-fetched question of that nature in his 

~ ~ petition or plaint. A fortiori the Court can proceed to hear a petition or suit where 
‘ the constitutional challenge contained in a petition or a plaint is given up by the 
petitioner himself, 


";Txm facts appear in the judgment. 


P, A. Mehta, with J. M. Sethna and B. Mehta, instructed by Gagrat & Co., 
for the petitioners. 

V. H. Gumaste, Government Pleader, with M. R. Kotwal, Assistant Govern- 
ment Pleader, for respondents Nos. 1, 2 and 3. 

S. C. Chagla, with J. H. Parekh, for respondent No. 4. 


- VIMADALAL J. This is a petition filed by a detenu (petitioner No. 2) and 
his son (petitioner No. 1) against the detaining authority as well as the Super- 
intendent of the Thana Central Prison, the State of Maharashtra, and the 
Union of India for writs under arts. 226 and 227.of the Constitution, (a) quash- 
ing and setting aside the Conservation of Foreign Exchange and Prevention 
of Smuggling Activities (Maharashtra Conditions of Detention) Order, 1974 
(hereinafter referred to as ‘‘the Conditions of Detention Order’’); (b) requir- 
ing the respondents to keep the detenu under detention in accordance with the 
Maintenance of Internal Security (Maharashtra Conditions of Detention) 
Order, 1971, as applicable to detenus under the MISA, or in accordance with the 
conditions applicable to undertrial prisoners, or civil prisoners in accordance 
with the rules contained in the Jail Manual or rules made under the Prisons 
Act, 1894, and in conformity with that Act; and (c) requiring the respondents 

not to put the detenu in solitary confinement, to permit the detenu to supple- 
ment his diet at his own expense from outside the Jail, to permit the detenu at 
his own expense an allowance of Rs. 200 per month, to permit the detenu to 
have medical treatment by a physician of his own choice at his own expense, to 
grant the detenu all interviews and the right to correspond, to give the detenu 
all books, periodicals and newspapers subject to censorship, and to retain the 
the detenu at the Thana Central Prison as long as he is under detention. 


1 [1966] A.LR. S.C. 424, s.c. 68 Bom. 7 [1960] A.LR. S.C. 1158. 

L.R. 481. 8 [1974] A.LR. S.C. 2154. 
2 [1966] A.LR. S.C. sl. 9 [1978] A.LR. S.C. 1425. 
8 [1966] AIR S.C. 1078. 10 [1975] ALR. S.C. 550. 
4 [1967] A.I.R. S C. 488. 11 (1966) 68 Bom. L.R. 576. 
5 [1967] A.LR. S.C. 1170. 13 1986] A.ILR. Punj. 248. 
6 [1969] A.LR. S.C. 88 
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Though, as stated above, in prayer (a) of the petition, the petitioners have cbal- 
lenged the whole of the Conditions of Detention Order, at the hearing before 
us, only certain clauses of the said Order were challenged, and Mr. Mehta who 
appeared for the petitioner made it clear that he was not challenging the 
whole of the Conditions of Detention Order. The clauses of the Conditions 
of Detention Order to which that challenge was confined were cls. 9(4%), 10, 
12(4) and (z$), 15, 19, 20, 21, 28, 24 and 31. It may be clarified that in the 
present petition there is no challenge to the validity of the detention order 
itself under which petitioner No. 2 is being detained, but the challenge is con- 
fined to the Conditions under which he is detained. It may, however, be men- 
tioned that petitioner No. 2 was first detained under the Maintenance of Inter- 
nal Security Act by an order made on September 25, 1974 which was revoked, 
and was then served with a detention order dated December 19, 1974 made by 
respondent No. 1 under s. 8(1) of the Conservation of Foreign Exchange and 
Prevention of Smuggling Activities Act, 1974 (hereinafter referred to as ‘‘the 
Act’’), and continues to be detained under the said detention order. 


After hearing Mr. Mehta who appeared for the petitioners in the present peti- 
tion, we also heard Mr. Jethmalani who appears for the petitioner in Criminal 
Application No. 96 of 1975, and Mr. A. B. Diwan who appears for the peti- 
tioner in Criminal Application No. 792 of 1975, in both of which identical ques- 
tions arise, in order to avoid repetition of arguments when those Applications 
are called out. Separate orders will, however, be passed in those Applications 
after this judgment is delivered. 


The clauses of the Conditions of Detention Order mentioned above have been 
challenged by Mr. Mehta on behalf of the petitioners on two grounds, and they 
are, that the said Conditions are ultra vires s. 5 of the Act under sub-s. (a) of 
which the Conditions of Detention Order has been made, and also ultra vires 
the object of the Act which provides for preventive detention and not for puni- 
tive detention; and, secondly, on the ground that the said Conditions are con- 
trary to s. 31 of the Prisons Act, 1894. Mr. Mehta further contended that the 
power contained in sub-s. (b) of s. 5 of the Act to remove the detenu from one 
place of detention to another should also not be exercised in a punitive man- 
ner, for the same reasons. In the petition, as filed, the Conditions of Deten- 
tion Order was also challenged as being in violation of arts. 14, 19, 21 and 22 
of the Constitution. In view, however, of the Proclamation of Emergency 
suspending art. 19 of the Constitution, and the Presidential Order 
suspending all actions, including pending proceedings, for the en- 
forcement of the rights conferred by arts. 14, 21 and 22 of the 
Constitution, at the very commencement of the hearing, Mr. Mehta made 
a statement that, in the present case, he gives up grounds (ce) and (d) in para. 5 
of the petition, as also the plea in the last sentence of ground (b) in the said 
paragraph, and confines his challenge only to ground (a), and to ground (b) ex- 
cluding the last sentence thereof. By another statement made at the same 
time, Mr. Mehta also made it clear that in the present petition he does not 
challenge the validity of s. 5 of the Act. In view of these statements made by 
Mr. Mehta, the Court is not precluded from proceeding with the rest of the 
petition by reason of the Presidential Orders suspending the enforcement of 
certain fundamental rights of citizens. It may be mentioned that in view of 
the wide ambit of the petition, as originally filed, the learned Judges who ad- 
mitted the same had directed notice to be issued to the Advocate General under 
r. 1 of O. XXVIIA of the Code of Civil Procedure. That notice was duly 
dispatched to the Advocate General by the office of this Court, but neither the 
Advocate General nor anybody on his behalf appeared at the hearing before 
us. Yn anv event, in view of the statements made by Mr. Mehta, since there 
is no constitutional challenge, nor even a challenge to the validity of s. 5 or 
anv other provision of the Act, the question of the Advocate General heing 
heard under O. XXVIIA, r. 1 does not survive. This view which we take finds 
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support, on a plain reading of r. 1, O. XXVIIA itself insofar as a notice to the 
Advocate General is required only if ‘‘it appears to the Court’’ that any ques- 
tion of constitutionality is involved, and not merely because a petitioner or a 
plaintiff may purport to raise a far-fetched question of that nature in his peti- 
tion or plaint, as the case may be. If, even in a case in which a constitutional 
challenge contained in a petition or a plaint is not given up, the Court can 
hear such proceeding without giving a notice under O. XXVIIA, r. 1, if in its 
opinion such challenge is ill-founded, a fortior, it can proceed to hear a peti- 
tion or a suit where the constitutional challenge contained in a petition or a 
plaint is given up by the petitioner himself. We have, therefore, rejected the 
preliminary objection raised by Mr. Chagla in regard to the same and have 
proceeded to hear the petition on merits. 

The second preliminary objection of Mr. Chagla that, in view of the Presi- 
dential Declaration under art. 359(7), pending proceedings like those in the 
present case which were suspended cannot be revived by a mere statement made 
by counsel from the Bar giving up certain grounds of challenge is, in our opi- 
nion, of no substance for the simple reason that what is suspended is not dead, 
and no question of reviving it can possibly arise. The petition as a whole 
was still before us when it reached hearing, and what was suspended was only 
the petitioner’s right to enforce that part of the petition which related to the 
enforcement of the petitioner’s rights under arts. 14, 21 and 22 of the Consti- 
tution which the petitioners have now expressly given up by the statement 
made by their counsel from the Bar. We have, therefore, rejected this preli- 
minary objection of Mr. Chagla also, and have proceeded to hear the rest of 
the petition which is not affected by the Presidential Declaration. The third 
preliminary objection of Mr. Chagla that the Act having now been included in 
Schedule 9 of the Constitution, there can, by reason of art. 31B, be no chal- 
Jenge to the Act or to the Conditions of Detention Order made under s. 5 of 
the Act which has become part and parcel of the Act, must also be rejected. 
First and foremost, there is no challenge to the Act or to s. 5 thereof. Second- 
ly, it is too well-settled to need authority that it is only those clauses of a 
statutory rule or order which are valid that become part and parcel of the Act 
as if they had been incorporated therein. If Mr. Chagla’s contention on this 
point were to be accepted, it would lead to the reductio ad absurdum that no 
statutory rule or order can ever be challenged as being ultra vires the sta- 
tute. Mr. Chagla relied on the judgment of the Supreme Court in the case 
of Sukhdev Singh v. Bhagatram' on this point, but the judgment in the said 
case itself makes it quite clear (para. 17) that subordinate legislation has the 
full force and effect of a statute only if it has been ‘‘validly made’’, and the 
said judgment, therefore, cannot be of any use to Mr. Chagla in support of 
this preliminary objection. 

The next contention of Mr. Chagla is, in our opinion, not really in the nature 
of a preliminary objection at all, as Mr. Chagla urged, but relates to the merits 
of the petitioners’ claim before us. That contention was that the petitioners 
do not have any legal right which they can enforce by a writ in the nature of 
mandamus other than the fundamental right of personal liberty under art. 21 
of the Constitution the enforcement of which has now been suspended by the 
Presidential Order. Mr. Chagla’s contention was that, in the ultimate ana- 
lysis, the clauses of the Conditions of Detention Order, the validity of which 
the petitioners seek to impugn by the present petition, are merely different 
facets of the fundamental right of personal liberty under art. 21 and do not 
exist apart from the right of personal liberty. Mr. Chagla sought to contend 
that the right to eat, to spend,. to. meet people, to write, to smoke, to play 
games, are all part of the fundamental right of personal liberty contained in 
art. 21. In fact, Mr. Chagla went so far as to suggest that if the Conditions 
cf Detention Order contained a clause that detenus are not to be TANGA to 
1 [1975] A.I.R. S.C. 1881. 
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eat any food, it could not be challenged and the petitioner would have no 
‘remedy by way of a petition under art. 226 as long as the Presidential Order 
suspending the enforcement of the fundamental right under’ art. 21, of which 
the right to eat is a part, is in force. Emboldened by this proposition of 
Mr. Chagla, which we cannot help observing is a startling proposition, the learn- 
ed Government Pleader interposed and said that even if the Conditions of 
Detention Order were to authorise that the detenu should be shot, such a clause 
could not be challenged during the subsistence of the Presidential Order. 
Happily, we are not compelled to take such an extreme view. As observed 
by the Supreme Court in regard to a similar argument advanced before it in 
the case of Maharashtra State v. Prabhakar ‘‘in the matter of liberty of 
a subject such a construction shall not be given to the said rules and regula- 
tions, unless for compelling reasons’’, and far from there being compelling rea- 
sons for giving such a construction, the same would be contrary to well-accep- 
ted canons of construction of statutes. It is beyond doubt that by a writ of 
mandamus the Court can not only compel the performance of a statutory duty, 
but can also compel public authorities to forbear from acting in violation or 
breach of a statute. In any event, as laid down by the Supreme Court in the 
case of Dwarka Nath v. L.-T. Oficer? art. 226 is much wider than the power 
of English Courts to issue prerogative writs, and under that article this Court 
can certainly issue a direction or order which would compel a publie autho- 
rity to forbear from acting in violation of a provision of a statute, which is 
quite different from the enforcement of a fundamental right. If, therefore, 
there is any clause in the Conditions of Detention Order which goes beyond the 
Act under which that Order is made, as a clause which provides for starving 
or shooting a detenu certainly would, this Court has the jurisdiction to issue 
a direction or order against the respondents that they should forbear from do- 
ing so. To put it in another way, a citizen has the right to say that a public 
authority should act in conformity with the law, viz., in the present case the 
Act, and it is that right that the petitioners seek to enforce in the present case, 
and not the fundamental right of personal liberty under art. 21, as Mr. Charla 
eontends. If the respondents in the present case do not act in conformity with 
the Act, but enforce a clause of the Conditions of Detention Order which is 
ulira vires the Act, to the detriment of the detenu, as a person adversely affec- 
ted thereby, he is certainly a ‘< party aggrieved’? who can come to the Court by 
way of a proceeding under arts. 226 and 227 of the Constitution. In the case 
of S. Sinha v. 8. Lal and Co. 4 dealing with a contention advanced before the 
Court in that case that respondent No. 1 bad no interest in the lease which was 
the subject-matter of that case, following the English law on the point, it. was 
Jaid down (paras. 9-10) by the Supreme Court that when the application for 
e writ is made by a party or by a person aggrieved, the Court would intervene 
ex debito justitiae, in justice to the. applicant, and when it is made by a stran- 
ger, the Court considers whether the public interest demands its intervention. 
It, was further stated that in either case it was a matter which rested ultimately 
in the discretion of the Court. There can be no doubt that the petitioner in.the 
present case being adversely affected by the impugned clause of the Condi- 
trons of Detention Order is a party aggrieved, and.if his contentions are arce- 
ted, the Court must intervene ex debito justitiae. There can also he no doubt 
that the matters involved in the present petition are matters of public interest 
which demand the intervention of the Court.. Mr. Mehta rightly contended 
that merely because certain fundamental rights are declared by the Consti- 
tution, it does not mean that all other rights of citizens are gone. In supvort 
of that contention, he has relied ón five’ decisions of the Sunreme Court which, 
in our opinion, completely bear out his propssition. In the case of M aha- 
rashtra State v. Prabhakar already cited above (paras. 4-5) it has been stated 


2 [1966] A.LR. S.C. 424, para. 8, 8.0. 68 8 [198R] A.I.R. S.C. 81, para. 4, 
Bom. L.R. 481. 4 [1978] A.LR. S.C. 2720. ' 
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that notwithstanding a Proclamation of Emergency suspending art. 19 or a 
Presidential Order under art. 359 of the Constitution, if a detenu’s liberty has 
been restricted in contravention or in derogation of the law whereunder he is 
detained, the High Court can issue an appropriate writ or direction to the autho- 
rity concerned to act in accordance with law. In the case of Durgadas v. 
Unton of Indias the effect of an emergency declared under art. 352 as well as 
a Presidential Order under art. 359(J) of the Constitution, as in the present 
case, has been explained. It has been stated that if the petitioner sought to 
challenge a statute on a ground other than contravention of arts. 14, 19, 21 and 
22 of the Constitution, such a challenge would be outside the purview of a 
Proclamation of Emergency or of Presidential Order under art. 359(J). As an 
illustration of the same, it is stated that a citizen would not be deprived of his 
right to move the Court for a writ of habeas corpus on the ground that his de- 
tention was mala fide, or ‘‘on the ground that any of the grounds given in the 
order of detention is irrelevant and there is no real and proximate connec- 
tion between the ground given and the object which the Legislature has in 
view.” What is stated in the words just quoted is precisely the main ground 
of challenge in the present case. Durgadas’s case was cited and followed by 
the Supreme Court in the case of Jaschand Lal v. State of West Bengal® in 
which it was reiterated that the limitation imposed by a Proclamation of Emer- 
gency or by a Presidential Order under art. 359(7) of the Constitution can- 
not preclude a citizen from challenging the validity of an impugned provision 
on grounds other than those covered by art. 358 or by a Presidential Order 
under art. 359(7) e.g., on the ground of mala fides or on the ground that the 
ground given had no real and proximate connection with the object of the Legis- 
lature. It was explained that that only meant that the power conferred by the 
statute had been ‘‘utilised for some indirect purpose not connected with the ob- 
ject of the statute or the mischief it seeks to remedy’’. In the case of State of 
M.P. v. Bharat Singh’ Shah J., speaking on behalf of the Court, characterized 
the argument that art. 358 protected both legislative and executive action taken 
after the Proclamation of Emergency and, therefore, any executive action taken 
by the State would not be liable to be challenged on the ground that it infringed 
the fundamental freedoms under art. 19 as involving ‘‘a grave fallacy”. Shah 
J. then went on to observe as follows (p. 1173): 

“| ..In our judgment, this argument involves a grave fallacy. All executive action 
which operates to the prejudice of any person must have the authority of law to sup- 
port it, and the terms of art. 358 do not detract from that rule. Article 358 expressly 
authorises the State to take legislative or executive action provided such action was 
competent for the State to make or take, but for the provisions contained in Part HI 
of the Constitution. Article 358 does not purport to invest the State with arbitrary 
authority to take action to the prejudice of citizens and others: it merely provides that 
so long as the proclamation of emergency subsists laws may be enacted, and executive 
action may be taken in pursuance of lawful authority, which if the provisions of art. 19 
were operative would have been invalid. Our federal structure is founded on certain 
fundamental. principles: (1) the sovereignty of the people with limited Government 
authority, Le. the Government must be conducted in accordance with the will of the 
majority of the people. The people govern themselves through their representatives, 
whereas the official agencies of the executive Government possess only such powers as 
have been conferred upon them by the people; (2) There is distribution of powers be- 
tween the three organs of the State—legislative, executive and judicial—each organ having 
some check direct or indirect on the other; and (3) the rule of law which includes judi- 
cial review of arbitrary executive action.” (Emphasis supplied). 


In the case of Chtef Settlement Commr., Punjab v. Om Prakash® it was stated 
by Ramaswami J., delivering the judgment of the Court (para. 6), that in our 
constitutional system, the central and most characteristic feature was the con- 


5 [1966] A.I.R. S.C. 1078, para. 5. 7 Nao] A.I.R. S.C. 1170, para. 8. 
6 [1967] A.LR. S.C. 488, pars. 5. 8 [1969] A.LR. S.C. 83. 
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cept of the rule of law which meant, in the context before the Court, the autho- 
rity of the law Courts to test all administrative action by the standard of 
legality so that the administrative or executive action that did not meet the 
standard would be set aside if the aggrieved person brought the appropriate 
action in a competent Court. The contention of Mr. Chagla that the Presi- 
dential Order bars the present proceedings in so far as it seeks to enforce diffe- 
rent facets of the right of personal liberty under art. 21, and that the peti- 
tioners are, on any other footing, not parties aggrieved who are entitled to seek 
a writ under art. 226 of the Constitution must, therefore, be rejected. 


That brings me to the main question that arises in the present petition, vis. 
whether the impugned clauses of the Conditions of Detention Order are ultra 
vires s. 5 as well as the object of the Act. Mr. Mehta’s contention on this 
point was that there is no nexus or relation between the impugned clauses and 
the object of the Act which, as the preamble as well as the recitals show, is to 
provide for the detention of persons with a view to preventing them from in- 
dulging in violation of foreign exchange regulations or in smuggling activities. 
Entry No. 9 in the Union List I, under which the legislation contained in the 
Act falls, also relates only to ‘‘Preventive detention’’, and the same is the lan- 
guage of Entry No. 3 in the Concurrent List IHI. Section 3, which is the king- 
pin of the Act, itself provides that action can be taken thereunder only ‘‘with 
a view to preventing’’ a person from indulging in the prejudicial activities 
listed therein. Though, therefore, s. 5 itself does not contain any limitation of 
that nature, as Mr. Jethmalani rightly contended, there must be a presumption 
of the validity of s. 5, and there must, therefore, be an inarticulate premise read 
into it that the rule making power contained in sub-s. (a) of s. 5 is limited 
to the object of the Act which is confined to preventive detention. Mr. Mehta’s 
submission was that the impugned clauses of the Conditions of Detention Order 
go beyond what is necessary for preventive detention and are of a punitive 
nature in so far as they seek to deprive a detenu of the ordinary amenities of 
life, and are ultra vires s. 5 as well as the object of the Act, and must be 
struck down. Mr. Mehta, however, very fairly conceded that certain restric- 
tions which are necessary for the orderly functioning of the jail might well be 
imposed upon the detenus confined therein, even in cases of preventive deten- 
tion. In our opinion, each and every one of these contentions of Mr. Mehta and 
Mr. Jethmalani must be aecepted. The contention of the learned Government 
Pleader Mr. Gumaste that s. 5 does not confer a rule-making power, but creates 
a mere liability must be rejected. Though the said section uses the words 
‘‘shall be liable” in the opening para. thereof, a plain reading of sub-s. (a) 
of that section leaves no room for doubt that, in effect, it confers a rule- 
making power on the appropriate Government. We have also no hesitation in 
rejecting the submission of Mr. Chagla that the powers under s. 5 have not been 
conferred with a view to achieving the object of the Act, and hence no implied 
restrictions limiting those powers to the object of the Act should be read into 
them. Mr. Chagla’s contention was that the powers under s. 5 are different from 
the powers under s. 3, inasmuch as the powers under s. 3 are circumscribed and 
limited by the preamble, the object and the policy of the Act, but the powers 
under s. 5 are limited only to the extent that their exercise must relate to de- 
tention, and the Conditions of Detention Order -merely works out the deten- 
tion. According to Mr. Chagla, as the powers under s. 5 come into existence 
after the order of detention has been made, they are powers for administrative 
convenience and details and, so long as they relate to detention, there is no im- 
plied limitation or restriction on them. This argument of Mr. Chagla would once 
again lead to the extraordinary result that even if a clause in the Conditions 
of Detention Order provided that every detenu is to be kept in detention with 
his hands and feet tied with a rope, such a clause in the Conditions of Deten- 
tion Order could not be challenged in a Court of law. As in regard to similar 
arguments advanced by Mr. Chagla as well as by the learned, Government 
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Pleader which have been referred to earlier, we are not prepared to place such 
a construction on the rule-making power contained in s. 5 of the Act, which, in 
our opinion, must be limited to the object of the Act, as disclosed by the pream- 
ble and the recitals, and by the main operative s. 3 itself. We must, there- 
fore, reject this argument of Mr. Chagla. 

We will now refer to the authorities that were cited on the point which we 
are now considering. One of those authorities relates to the Jammu and Kash- 
mir Preventive Detention Act which is in pars materia with our Preventive 
Detention Act; the second relates to the Maintenance of Internal Security Act, 
1971, and the remaining two relate to the provisions in regard to detention in 
the Defence of India Rules and the Conditions of Detention Order applicable 
to the same. In the ease of Sampat v. State of J. & K3 the petitioner who 
had been arrested and detained under s. 3 of the Jammu and Kashmir Preven- 
tive Detention Act, 1964, filed a petition for a writ of habeas corpus on various 
grounds challenging the validity of the detention. The Supreme Court held that 
the challenge to the detention order failed, but whilst dismissing the petition, it 
proceeded to deal with the complaint of the petitioner in regard to the condi- 
tions of his detention in the following terms (para. 10, p. 1157): 

“One more question needs to be dealt with. The petitioner who was present in the 
Court at the time of hearing of this petition complained that he is subjected to solitary 
confinement while in detention. It must be emphasized that a detenu is not a convict, 
Our Constitution, notwithstanding the broad principles of the rule of law, equality and 
liberty of the individual enshrined therein, tolerates, on account of peculiar conditions pre- 
vailing, legislation which is a negation of the rule of law, equality and liberty. But it is 
implicit in the Constitutional scheme that the power to detain is not a power to punish 
for offences which an executive authority in his subjective satisfaction believes a citizen 
to have committed. Power to detain is primarily intended to be exercised in those rare 
cases when the larger interest of the State demand that restrictions shall be placed upon 
the liberty of a citizen curbing his future activities. The restrictions so placed must, con- 
sistently with the effectiveness of detention, be minimal’ (Emphasis supplied). 


The next case on which reliance was sought to be placed by Mr. Mehta is the 
case of H. Saha v. State of W. B.© in which the constitutional validity of the 
Maintenance of Internal Security Act, 1971, was challenged by the petitioners 
on various grounds, one of which was that s. 8 of that Act violated art. 14, 
because it permitted the same offence to be a ground of detention in different and 
discriminatory ways, insofar as one person might be prosecuted but not de- 
tained preventively, whilst another may not be prosecuted but only detained 
preventively, and a third may be prosecuted and also detained preventively. 
In dismissing the-petitions, the Supreme Court laid down (para. 19) that there 
is no parallel between a prosecution in a Court of law and a detention under 
the Act, one being a punitive action and the other a preventive action; that 
-(para. 32) the power of.preventive detention was qualitatively different from 
punitive detention, and the pendency or otherwise of a prosecution was no bar 
to preventive detention; and that (para. 33) whilst in a prosecution an ac- 
cused was sought to be punished for a! past act, in preventive detention the past 
act was merely the material for inference about the future course of probable 
conduct on the part of the detenu. This case emphasises the essential distinc- 
tion between a punitive measure and a preventive law. In the case of Maha 
rashira State v. Prabhakar, which has already been cited in another context, 
the detenu who had been detained under r. 30(7)(b} of the Defence of India 
Rules, 1962, had written, with the permission of the State Government, a book 
jn Marathi which was a purely scientific work dealine with the atom and the 
theory of elementary particles in an objective way. The detenu applied to the 
State Government for permission to send the manuscript out of the jail for 
publication, but that permission -was refused and the detenu, therefore, filed a 
petition under art. 226 of the Constitution for directing the State of Maha- 
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rashtra to permit him to send out the manuscript of the book written by him 
for eventual publication. The State Government in its affidavit in reply did 
not allege that the publication of the said book would be prejudicial to the 
object of the Defence of India Act, but averred that the Government was not 
required by the law to permit the detenu to publish books while in detention. 
The contention of the learned Additional Solicitor General was (see para. 2) 
that when a person is detained he loses his freedom and, being no longer a 
free man, can exercise such ‘‘privileges’’ as are conferred upon him by the 
order of detention, and in support of that contention, he relied on the obser- 
vations of Das J. in the Supreme Court case of Gopalan v. State of Madras." 
The learned counsel for the detenu, on the other hand, raised a two-fold con- 
tention (see para. 8). The first was that a restriction of the nature imposed 
by the Government on the detenu could only be made by an order issued by 
the appropriate Government under the Defence of India Rules, and that too, 
in direct compliance with s. 44 of the Defence of India Act, 1962, which pro- 
vided that the authorities concerned should interfere with the ordinary avoca- 
tions of life as little as possible. Secondly, he contended that neither the de- 
tention order nor the Conditions of Detention which governed the case enabled 
the Government to prevent the respondent from sending his manuscript out of 
the prison for publication. On these grounds, it was submitted that the Gov- 
ernment’s order rejecting the respondent’s request was illegal. The Supreme 
Court rejected (para. 8) the contention of the learned Additional Solicitor Gene- 
ral that the Conditions of Detention Order which laid down the conditions 
regulating the restrictions on the liberty of a detenu conferred only certain 
‘privileges’? on the detenu. The Supreme Court pointed out that if that 
argument were to be accepted, it would mean that the detenu could be starved 
to death, if there was no condition providing for food to the detenu, and stated 
that in the matter of the liberty of a subject such a construction should not be 
given to the rules, unless for compelling reasons. The Supreme Court, there- 
fore, held that the conditions regulating the restrictions on the personal liberty 
of a detenu ‘‘are not privileges conferred on him, but are the conditions sub- 
ject to which his liberty can be restricted’’, and as there was no condition in 
the Conditions of Detention Order prohibiting a detenu from writing a book 
or sending it out for publication, the State Government had infringed the per- 
sonal liberty of respondent No. 1 ‘‘in derogation of the law” whereunder he 
was detained. The Supreme Court took the view (paras. 4-5) that where the 
detaining authority acted in contravention or derogation of the law whereunder 
the detenu was detained, he would have the right to approach the High 
Court under art. 226, and the High Court could, in terms of art. 226, issue an 
appropriate writ or direction to the authority concerned to act in accordance 
with law, notwithstanding a Proclamation of Emergency suspending art. 
19 or a Presidential Order under art. 359 of the Constitution. The 
Supreme Court, therefore, upheld the order passed by the High Court 
at Bombay directing the Government to allow the manuscript book 
to be sent by the detenu to his wife for its eventual publication, and dismissed 
the appeal filed by the State of Maharashtra from that order. The Supreme 
Court stated (para. 7) that the view of Das J. in Gopalan’s case on which the 
learned Additional Solicitor General relied was, in the light of later cases, 
“not the last word on the subject’. Indeed, the view of Das’ J. ap- 
pears to have been overruled by the Supreme Court itself in the ease of 
8. N. Sarkar v. State of W.B. and again in the case of Khudiram Dag v. 
State of W.B. Mr. Chagla rightly pointed out that the decision of the Sup- 
reme Court in Prabhaker’s case is distinguishable because, unlike the present 
case, in the said case there was no condition in the Conditions of Detention 
Order empowering the Government to act in the manner in which it had done. 


J1 [1950] A.LR. S.C. 27, at p. 108. 18 [1975] A.I.R. 8.C. 550, para, 12. 
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Prabhakar’s case is, however, of considerable assistance in the present case on 
two points, viz. (1) that the Conditions of Detention of a detenu are not ‘‘pri- 
vileges’’ conferred upon him, but are conditions subject to which only his 
liberty can be restricted; and (2) that the suspension of enforcement of art. 21 
during an emergency is no bar to the granting of a writ by the High Court 
under art. 226, if the authorities concerned act in contravention or in deroga- 
tion of the law under which the detenu was being detained. To the extent to 
which the case of Harkishan Singh v. State of Punjab'* relied upon by the learn- 
ed Government Pleader is based on the view of Das J. in Gopalan’s case, and 
to the extent to which it rejects the view (para. 11) that though a person loses 
many of his personal rights as a result of punitive detention, those rights remain 
intact if he is under preventive detention, and holds that it makes no mate- 
rial difference in that regard whether the detention is punitive or preventive, 
the decision of the Punjab High Court in Harkishan Singh’s case can no longer 
be regarded as good law, in view of the decision of the Supreme Court in Pra- 
bhakar’s ease, Sarkar’s case and Khudiram Das’s case which have just been 
cited by me. What is more, I do not agree with the view of the Punjab High 
Court in Harkishan Singh’s case and would, in any event, not follow the same. 
Mr. Mehta on behalf of the petitioners also relied on the judgment of a Divi- 
sion Bench of this Court in the case of Mahamood Ahmad v. State.5 The peti- 
tioner in the said case, who was under detention under r. 30 of the Defence of 
India Rules, 1962, had filed the said petition under art. 226 for an order that 
he should be allowed to purchase at his own costs and to receive certain jour- 
nals and periodicals, he having failed to receive any reply from the Govern- 
ment to his letter making that request. Under sub-cl. ($) of r. 16 of the Con- 
ditions of Detention Order applicable to the case, security prisoners were allow- 
ed to have at their cost any weekly or daily newspapers which were included in 
the list of newspapers considered suitable for convicts of Classes I and II, and 
such other newspapers as might be allowed to them by orders of the State Gov- 
ernment. Under sub-cl. (44) of that Rule, detenus were allowed to receive 
books (ineluding periodicals which were not treated as newspapers) provided 
that the delivery of any such book to the detenu could be refused if the Com- 
roissioner of Police or the Jail Superintendent considered it ‘‘not suitable’’. 
The petitioner challenged the legality of the said cl. 16 on two grounds—first, 
that the imposition of such a condition was beyond the powers conferred on the 
State Government by sub-r. (4) of r. 30 of the Defence of India Rules, and 
secondly, that the imposition of the condition was contrary to the provisions 
contained in s. 44 of the Defence of India Act, 1962. Sub-rule (4) of r. 80 of 
the Defence of India Rules empowered the appropriate Government to impose 
conditions relating to the maintenance, discipline and punishment of offences 
and breaches of discipline on the detenu, and s. 44 of the Defence of India Act 
enacted that the authorities acting in pursuance of that Act should interfere 
with the ordinary avocations of life and the enjoyment of property as little 
as might be consonant with the purpose of ensuring public safety and interest, 
and the defence of India and civil defence. The Court took the view (at 
pp. 578-579) that the power contained in r. 16 to prevent a detenu from having, 
even at his own cost, newspapers and books which can be freely read by the 
general public but which are regarded by the said authorities to be unsuitable 
to the detenus was obviously a condition which did not relate to the main- 
tenance of the detenus. It further took the view that it also did not relate to 
the discipline of detenus which could comprise only those rules of behaviour 
which promote the orderly functioning of the institution where the detenus 
were accommodated and such further rules which were necessary for effectuat- 
ing the specific purposes for which the detenus were detained. In the opinion 
of the Court, the word ‘‘discipline’’ in sub-r. (4) of r. 80 of the Defence of 
India Rules could not be utilised to enable the Government or the Jail autho- 
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rities to regulate the reading habits of the detenus. It, therefore, held (at 
page 579) that the provisions of cl 16, insofar as they prevented the de- 
tenus trom having at their cost newspapers, periodicals and books which can be 
treely read by the general public, had no rational connection with the main- 
tenance and discipline of detenus and were, therefore, beyond the power con- 
ferred on the State Government by sub-r. (4) of r. 30 of the Defence of India 
Rules. It may be mentioned that, in taking that view, the Court reterred to 
the decision ot the Supreme Court in Prabhakar’s case cited above as supporting 
the conclusion at which it had arrived. The Court, however, observed (at 
page 580) that the State Government could of course prevent a detenu from re- 
celving periodicals and books which could not be lawfully obtained by people 
who were not under detention, such as those which were obscene. In that view 
uf the matter, the question of considering the second contention advanced on 
behalf of the petitioner which was based on s. 44 of the Defence of India Act 
did not really arise in that ease, but Tarkunde J., in the judgment of the Court, 
went on to observe (at page 582) that if it had become necessary to consider 
the same, they would have held that the restrictions contained in cl. 16 were 
also violative of the principle laid down in s. 44 and that if the State Govern- 
ment had taken into consideration the principle of least interference laid down 
in s. 44, it could not have rationally come to the conclusion that it was neces- 
sary for ensuring the public safety and interest or the defence of India and 
civil defence that persons kept in preventive detention should be debarred from 
receiving and reading periodicals and books which could be freely received and 
read by the general public. The Court, therefore, granted a writ directing the 
respondents to remove the said restriction ‘‘and allow the petitioner to receive 
at his own cost the newspapers and periodicals’’ in question. 


In our opinion, from the authorities discussed in the preceding paragraph, 
the following propositions clearly emerge: 


(1) That a detenu is not a convict, that the power to detain is not a power 
to punish and that the restrictions which can be placed upon the liberty of a 
citizen in cases of preventive detention must, consistently with the effectiveness 
of the detention, be minimal; 


(2) That the power of preventive detention is qualitatively different from 
that of punitive detention, that the purposes of preventive detention and of 
punitive detention are different, and that the nature of the proceedings is also 
different, a prosecution being a proceeding in which the accused is sought to be 
punished for a past act, whereas in preventive detention the past act is merely 
the material for inference about the future course of probable conduct on the 
part of the detenu; 


(3) That the conditions of detention of a person preventively detained are 
nct privileges conferred on the detenu, but are conditions subject to which alone 
his liberty can be restricted, and if the detaining authority acts in contraven- 
tion or derogation of the law under which a person is preventively detained, 
the High Court can issue a writ under art. 226 to that authority to act in 
accordance with law, notwithstanding the subsistence of a Proclamation of 
Emergency under art. 352 or a Presidential Order under art. 359; 


(4) That unless there is a specific provision in the law under which a per- 
son is detained imposing a particular restriction upon the detenu doing what 
any member of the general public could do, a clause in the Conditions of De- 
tention Order imposing such a restriction would be unlawful and such a con- 
dition would also be contrary to the principle of least interference. It may be 
mentioned that the principle of least interference which was expressly laid down 
in s. 44 of the Defence of India Act, 1962, is precisely the principle of ‘‘mini- 
mal’’ restriction laid down by the Supreme Court in Sampat’s case upon the 
general principles applicable to preventive detention, even in the absence of 
any provision of the nature of s. 44 of the Defence of India Act, 2962. 
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These propositions, taken together, undoubtedly support the main contention 
of ‘Mr. Mehta in this petition that the object of the Act, as disclosed by the 
Preamble and the recitals, and by the operative s. 3 thereof, being preventive 
detention for the purposes laid down in the Act, conditions which are of a 
punitive nature would have no nexus, or relation ‘with that object and would 
be ultra vires and- void, except such conditions as might be necessary for the 
orderly functioning of the jail. We, therefore, accept that contention of 
Mr. Mehta. We must now proceed to consider which of the clauses of the 
Conditions of Detention Order in the present case must be held to be ultra vires 
s. 5 and the objects of the Act, in the light of the above principles. 

The first of the impugned provisions is cl. 9(4%4) of the Conditions of Deten- 
tion Order which prohibits a detenu from supplementing his diet even at his 
own expense. The learned Government Pleader sought to justify it on the 
ground that it is intended to minimize contact with the outside world as other- 
wise the whole object of the Act might be defeated, but we see no substance in 
that contention for the food supplied to a detenu from outside at his own cost 
can easily be subjected to such check as the jail authorities might consider 
necessary. We see no relation whatsoever between the object of preventive de- 
tention and a restriction of this nature under which, except on medical grounds, 
and that too at the sweet will of the jail authorities, detenus are prohibited from 
having their own food supplied from outside at their own cost. Mr. Gumaste 
sought to point out that there was no averment that the food supplied to them 
in jail was inadequate, and he also relied on the fact that certain additional 
diet is provided for by sub-r. (+) of r. 9 itself, but there can be no doubt that, 
with all that, the food which a detenu who is accustomed to a different mode of 
life can get in the jail would certainly not be food which is palatable to him. 
We see no requirement of jail discipline which would necessitate the imposition 
of such a restriction. We have, therefore, no hesitation in holding r. 9 (i$) to 
be ultra vires s. 5 as well as the objects of the Act. 

The next clause which was impugned before us was cl. 10 of the Conditions 
of Detention Order under which a detenu is allowed to receive from his own 
relatives or friends every month not more than Rs. 30 which ean be utilised 
by him on such objects and in such manner as might be permissible under the 
Rules. There is absolutely no reason, and no relation with the objects of the 
Act, which should compel the imposition of such a drastic restriction on the 
amount which a detenu can be permitted to receive from his relatives and 
friends, nor can such a requirement be necessary in the interest of jail dis- 
eipline. The learned Government Pleader contended that if more money is 
made available to a detenu in jail, it might be ‘‘misused’’ thereby, according to 
us, faintly suggesting that it might be used for the purpose of bribing the jail 
staff, though that was not expressly stated by him. It is a sad commentary on 
jail administration, if that is to be regarded as something which can be normal- 
ly expected to happen. We have, therefore, no hesitation in striking down this 
provision also. 

The next impugned provision is cl. 12(#) restricting the number of inter- 
views with any person other than a police officer, ordinarily, to one per month. 
From subl. (4%) of the same clause it is clear that this interview would also 
include interviews with near relatives such as the members of the detenu’s own 
family. The object of preventive detention is not to cut the detenu off from 
the outside world, but the object is to prevent him from acting in a manner 
prejudicial to the conservation of foreign exchange, or from indulging in the 
other prejudicial activities listed in s. 3 of the Act. Under sub-cl. (vit) of 
cl. 12 every such interview has to take place in the presence and also within 
the hearing of an officer attached to the place of detention or a police officer, 
who is given the right to terminate that interview at any time, if, in his opi- 
nion, the conversation is detrimental to the public interest or safety. In view 
of that safeguard, which is adequate, no such interview can be utilised by the 
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detenu for doing anything which would be prejudicial to the conservation of 
foreign exchange or for indulging in any of the other prejudicial activities 
listed in s. 8 of the Act. There is, therefore, no reason to impose this ex- 
tremely unreasonable restriction of permitting only one interview per month 
which, it may be mentioned, would include not only an interview with his 
friends, but also with his own family members. The learned Govern- 
ment Pleader sought to contend that if a large number of interviews is 
permitted, it would create difficulties for the jail administration in providing 
the necessary staff knowing different languages required to be present at each 
such interview under sub-cl. (vst) of cl. 12. The obvious answer to that is that 
it is for the State to provide staff of which the strength is commensurate with 
the number of persons detained. In our opinion, the provision of one interview 
per month has no relation to the objects of the Act and cannot be Justified on 
considerations of jail discipline. It is true that under sub-cl. (is) of el, 12 the 
jail authorities might permit additional interviews in excess of what is provid- 
ed for in sub-cl. (ìs) thereof, but the detenu would in that matter be at the 
merey of the jail authorities who may or may not grant the same. It is also 
true that sub-cls. (x) to (zt) of cl. 12 provide for additional interviews with 
the detenu’s legal adviser, with his business contacts, and for certain other 
specific purposes, but what we are now considering is the ordinary interview 
which a detenu would look forward to with his own family members, relatives 
and friends. A drastic and unreasonable restriction of the nature to be found 
in sub-cl. (4%) of cl. 12 might in the long run have a very serious effect on the 
mental equilibrium or the nervous system of a detenu which may not be able to 
stand the strain of being isolated from the outside world. We, therefore, hold 
that sub-cl. (4+) -of cl. 12 must be struck down. The petitioners have also chal- 
lenged the validity of sub-cl. (2+) of cl. 12 under which only two special inter- 
views can be permitted for the settlement of the business or professional affairs 
of the detenu, which must take place only within two months from the date 
of detention. It has been pointed out to us that most of the detenus are per- 
sons who have had large businesses and extensive properties and it would be 
impossible for each of them to arrange his affairs in the course of only two in- 
terviews within a time limit of two months from the date of detention. In our 
opinion, this drastic restriction on business or professional affairs is also un- 
called for and has no relation to the objects of the Act. As already stated in 
regard to sub-cl. (4) of cl. 12, so long as the interview is held under conditions 
which prevent any abuse of the same for purposes contrary to the Act, for 
which adequate provision has been made in el. 12 itself, the restriction of busi- 
ness and professional interviews to two interviews in all has no relation to the 
object of preventive detention. The object of preventive detention is not to 
ruin the detenu in his business or profession, or to reduce him to penury. It 
must not be forgotten that, after all, the detenu has also to provide adequately 
for the maintenance and support of his family members. For the same reasons 
as have been discussed in connection with sub-cl. (4%) of cl. 12, considerations 
of jail discipline also do not apply to this drastie restriction on the liberty of 
the detenu. We must, therefore, strike down this clause also. 


The next clause which was sought to be impugned by Mr. Mehta is cl. 15 
under which a detenu is ordinarily permitted ta write two letters per week and 
to receive four letters per week which, of course, are subject to being censored 
by the jail authorities. In our opinion, a provision of this nature for writing 
two letters per week, without any restriction in regard to their length, cannot 
be considered to be unreasonable. It cannot also be considered to be unrelated 
to the objects of the Act in so far as it pertains to communication with the out- 
side world which may well take place in a coded form. We are, therefore, not 
prepared to accept Mr. Mehta’s contention. We hold that cl. 15 is valid. 


The next impugned provision is cl. 19 under which, it is not disputed by the 
learned Government Pleader, it would not be open to a detenu to be,attended or 
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treated by his own physician or surgeon. There is absolutely no reason why a 
detenu should not be allowed to be treated by a physician or surgeon of his 
¿wn choice who may be acquainted with his entire medical history. Not per- 
mitting a detenu to be so treated has absolutely no nexus with the object of 
preventive detention, and, in our opinion, apart from anything else, humane 
considerations would require that he should be so permitted. The jail autho- 
rities may well provide for the presence of any jail attendant or jail doctor 
at the tıme when a detenu is being visited by his own physician or surgeon, 80 
as to prevent the same being misused for any sort of contact with the outside 
world which might be considered prejudicial to the objects of the Act. We can- 
not conceive of any considerations of jail discipline that should prevent the per- 
mitting of private medical attendance and treatment to a detenu. The whole 
approach appears to us to be wrong in so far as it seeks to regard such normal 
requirements as being in the nature of privileges, an approach which the Sup- 
reme Court has categorically rejected in Prabhakear’s case cited above. The 
learned Government Pleader sought to contend that Civil Surgeons are the best 
of ‘doctors in the town, but in our opinion, that is a proposition that can hardly 
stand scrutiny, particularly in view of the fact that the detenu’s choice of his 
own physician or surgeon would not be confined to a physician or surgeon prac- 
tising at the place where he is detained. We have, therefore, no hesitation in 
striking down cL 19 by reason of the fact that it does not contain any provi- 
sion permitting the detenu being attended to and treated by a physician or 
surgeon of his own choice, and by necessary implication prohibiting the same, 
a restriction which has no relation with the objects of the Act. 

The restriction contained in el. 20 of the Conditions of Detention Order is, in 
our opinion, purely of a punitive nature. There is no reason whatsoever, and no 
relation with the objects of the Act, which would demand that a detenu should 
not be permitted to use normal toilet requisites like tooth-paste, tooth-brush, 
tooth-powder, or toilet soap of his own choice at his own cost. The learned Gov- 
ernment Pleader has very fairly admitted that this clause has been understood 
and acted upon as prohibiting the use of any toilet requisites other than those 
provided for therein, and indeed, that appears to be its proper construction, by 
necessary implication. No considerations of jail discipline can possibly require 
such a restriction to be imposed on a detenu, and we have, therefore, no hesita- 
tion in striking down the same. The same remarks apply to the condition con- 
tained in cl. 21 under which a detenu is not permitted to use shaving equipment 
of his own, and can be allowed only to have the services of the jail barber once 
a week. Needless to say, provisions of the nature that are to be found in els. 20 
and 21 inevitably lead to the conclusion that they are not meant to subserve 
the objects of the Act, but the executive thereby intends to punish detenus for 
unproved offences. If it is considered inadvisable to allow detenus to handle 
razors, there is no reason why they should not be allowed to use their own elec- 
tric shavers or, at any rate, to have the services of the jail barber as often as 
they choose, if necessary, at their own cost. The condition contained in el. 21 
must, therefore, also be struck down without the slightest hesitation. 


That brings me to cls. 23 and 24 of the Conditions of Detention Order which 
were also sought to be impugned by Mr. Mehta. The observations which we 
have made in the preceding paragraph in respect of els. 20 and 21, in our opi- 
nion, apply a fortiori to the restriction sought to be imposed by els. 23 and 24, 
under which a detenu is not permitted to smoke a cigarette or use tobacco of his 
own choice, or to play any indoor games like cards, chess, draughts, or carrom. 
It passes our comprehension how such prohibitions can have any nexus with the 
object of the Act or could be considered to be necessary in the interest of jail 
discipline. There can be no doubt whatsoever that these restrictions have been 
imposed with a punitive intent and are entirely uncalled for. It was faintly 
sought to be contended by the learned Government Pleader that permitting in- 
door games might result in the detenus gambling within the precincts of the 
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jail, but there is no substance in that contention for the simple reason that in 
order to gamble one requires neither cards, nor a chess-board, or a draught- 
board, or a carrom-board. The detenus may, if they so desire, very well gamble | 
on the spin of a coin. The apprehension voiced by the learned Government 
Pleader appears to us to be far-fetched, and in any event, is one which can cer- 
tainly be taken care of by the jail attendants, The provisions contained in 
cls. 23 and 24 must, theretore, also be held to be ultra vres s. 5 as well the ob- 
ject of the Act, and therefore, void. 


There only remains for consideration the residuary cl. 31 of the Conditions 
of Detention Order which empowers the State Government, by general or spe- 
cial order, to withhold any ‘‘concessions or facilities’’ provided by or under 
any of the provisions of that Order. The learned Government Pleader stated 
that cl. 31 only confers a power to alter, vary or delete any of the Conditions 
of Detention, a power which is implied in s. 6 itself. What is, however, ob- 
jectionable in cl. 31 is the use of the words ‘‘concessions or facilities’’, as if 
by the Conditions of Detention Order the authorities were graciously conterring 
favours on detenus which they could withdraw at their own sweet wull re- 
gardless of the consideration as to whether the restriction so imposed has or 
does not have any nexus or relation with the object of the Act. As stated by 
the Supreme Court in Prebhakar’s case, such an approach is entirely erroneous, 
and in the matter of the liberty of the subject, such an approach cannot be per- 
mitted. The various clauses of the Conditions of Detention Order are, as stated 
by the Supreme Court in Prabhakar’s case, merely conditions regulating the 
restrictions on the personal liberty of the detenu and are not privileges con- 
ferred on him. Rule 31, worded in the manner in which it is worded, is con- 
trary to that salutary principle and empowers the imposition of restrictions 
which have no relation to the objects of the Act and must, therefore, be struck 
down. 


Mr. Mehta also sought to rely on the provisions of s. 31 of the Prisons Act, 
1894, which enact that a civil prisoner or an unconvicted criminal prisoner 
must be permitted to maintain himself, and to purchase, or receive from pri- 
vate sources at proper hours, food, clothing, bedding or other necessaries, but 
subject to examination and to such rules as may be approved by the Inspector 
General. A person preventively detained would fall within the definition of 
the expression ‘‘civil prisoner’’ in s. 3(4) of that Act. It was Mr. Mehta’s con- 
tention that the application of the Prisons Act to detenus like the petitioner 
has not been excluded by s. 5 of the Act under which the Conditions of Deten- 
tion Order has been made, and that the provisions of the Prisons Act must, 
therefore, be enforced, notwithstanding anything to the contrary in the Con- 
ditions of Detention Order. Mr. Mehta submitted that we should, for that pur- 
pose, issue appropriate directions of a positive nature as sought in prayer (c) (i) 
to (vii) of the petition. It is true that a positive direction was given by the 
Supreme Court in Prabhakar’s case cited above, insofar as the Government was 
directed to allow the manuscript book to be sent by the detenu to his wife for 
publication, and also by this Court in Mahamood Ahmad’s case when it direc- 
ted the respondents to allow the petitioner to réceive, at his own cost, the news- 
papers and periodicals which had been refused to him. In both those cases, 
however, the granting of the positive order was the necessary consequence of 
the striking down of the impugned restrictions. To that extent, a positive 
direction can be issued by us also in regard to the matters dealt with in 
els, 9(444) and 19 of the Conditions of Detention Order which we have struck 
down on the ground that there is no nexus or relation between those clauses 
and the object of the Act. In our opinion, however, it would not be open to 
the Court to substitute its own Judgment in place of the power statutorily con- 
ferred on the executive by s. 5 of the Act, and to give any positive direction as 
to the precise amount of pocket money, or the number of interviews that should 
be permitted to the detenu, or in regard to the nature of the goilet and other 

BLR, 40. 
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requisites as well as the recreational facilities dealt with in cls. 20, 21, 23 and 
24 of the Conditions of Detention Order. In so far, however, as s. 31 of the 
Prisons Act, 1894, which is a Central Act, contains a provision of a positive 
nature to the effect that a civil prisoner (which, as stated above, would include 
a detenu under preventive detention) ‘‘shall be permitted’’ to maintain him- 
self, and to purchase, or receive from private sources at proper hours, food, 
clothing, bedding or other necessaries, subject of course to routine examination, 
and in so far as s. 40 of that Act lays down that provision “‘shall be made”’ 
for visits to the prison by persons whom the detenu may desire to meet, a posl- 
tive direction in the nature of mandamus or orders under arts. 226 and 227 of 
the Constitution can certainly be issued by us compelling the authorities con- 
cerned to carry out the mandate of the Legislature. As, in our opinion, there 
has been a breach of that statutory obligation with regard to cls. 9(4#), 10, 
12(#) and (a+), 20 and 23, we are entitled to enforce the same by appropriate 
directions of a positive nature. It may be mentioned that positive directions 
have not been sought in prayer (c) of the petition in regard to cl. 20 or el. 23, 
but the same would be covered by the relief claimed in prayer (b) thereof. Sub- 
clause (%) of cl. 19 of the Conditions of Detention Order is clearly contrary to 
the Prisons Act, 1894, under sub-s. (4) of s. 3 of which a detenu would fall 
within the category of a ‘‘civil prisoner’’, and cannot, in the event of illness, 
be treated as a convicted criminal prisoner as provided in cl. 19(#). A posi- 
tive direction to treat the detenu as a civil prisoner for all purposes, includ- 
ing medical treatment in the event of illness, in accordance with the provisions 
of the Prisons Act must, therefore, be issued. 


It was strongly urged before us both by Mr. Mehta and Mr. Diwan that the 
power contained in sub-s. (b) of s. 5 of the Act empowering the Government 
to remove a detenu from one place of detention to another, whether within the 
State or outside it, must not be allowed to be so exercised as to make the deten- 
tion punitive, or to render the order passed by a Court at a particular place 
of detention nugatory by transferring the detenu within the jurisdiction of an- 
other Court. There can be no doubt that there is implied a two-fold limitation 
on all statutory powers, viz. (1) that they must be exercised so as to subserve 
the object, policy and spirit of the enactment; and (2) that they must be exer- 
eised fairly, honestly and reasonably (vide Halsbury’s Laws of England, 4th 
edition, volume 1, page 67, para. 60). It was contended that looking to the 
history of withdrawal of facilities to detenus, they have a reasonable apprehen- 
sion that the executive Government wants to treat this class of detenus’ in a 
harsh and punitive manner, and that we should mould our relief so as to pro- 
vide a reasonable safeguard against the hardship that would be occasioned by 
the improper exercise of the power of removal. In so far, however, as the vali- 
dity of s. 5 of the Act which confers that power is not sought to be challenged 
in the present case, we are unable-to see how we can act in anticipation of the 
abuse of that power. We are, therefore, unable to grant any relief of the 
nature of that sought in prayer (c)(vili) of the petition, or to impose any safe- 
guard of the nature suggested by the learned counsel for the petitioners. 
Whatever be the effect of the removal of the detenu to a place of detention 
situated in another State on that part of this judgment which strikes down cer- 
tain clauses of the Conditions of Detention Order, the positive directions that 
we propose to give to the Union of India (respondent No. 4) will be binding on 
it, even if petitioner No. 2 is removed to and/or detained in any other State. 
To that extent, at any rate, the Orders passed by this judgment cannot be 
rendered nugatory by removing petitioner No. 2 to a place of detention in an- 
other State. 

In the result, we make the Rule absolute, and issue writs, directions and 
orders under arts. 226 and 227 of the Constitution quashing and setting aside 
els. 9(4#4), 10, 12(#) and (xt), 19, 20, 21, 23, 24 and 31 of the Conditions of 
Detention Ordey. We also make the Rule absolute, and issue writs, directions 
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and orders under arts. 226 and 227 of the Constitution in terms of prayer (e) 
(i) and (iv) of the petition. We further make the Rule absolute, and issue 
writs, directions, and orders under arts. 226 and 227 of the Constitution re- 
quiring the respondents to keep the detenu under detention as a ‘‘civil pri- 
soner’’ within the terms of and in all respects in conformity with the provisions 
of the Prisons Act, 1894. In accordance with the provisions of that Act, we 
direct that petitioner No, 2 should be permitted to maintain himself by receiv- 
ing such funds, not exceeding the sum of Rs. 200 per month which he has claim- 
ed in prayer (c) (iii) of the petition, as he may desire to have for that purpose 
from any of his relatives or friends, and to purchase or receive from private 
sources at proper hours food, clothing, bedding, and other necessaries, includ- 
ing toilet requisites, toilet soap, cigarettes and tobacco, subject to examination 
and to such rules (if any) as may be approved by the Inspector General, as 
well as to meet persons with whom he may desire to communicate at proper 
times and under proper restrictions. Order accordingly. 


APPELLATE CIVIL. 


Before Mr. Justice Malvankar and Mr. Justice Sawant. 


VISHWAJIT CO-OPERATIVE HOUSING SOCIETY v. P. P. DAMLE.* 
Maharashtra Co-operative Societies Act (Mah. XXIV of 1961), Secs. 35(1), 152, 154, 165 
Maharashtra Co-operative Societies Rules, 1961, Rule 29—Bye-laws of Vishwajit 
Co-operative Housing Society, Bye-law 12(1)(e)—Powers of Registrar of Co-opera- 
tive Societies under s. 35(1) of Act—“May give approval’ in Rule 29(2), mean- 
ing of. 

The powers of the Registrar of Co-operative Societies in giving approval to a 
resolution passed: by a Society under s. 35(1) of the Maharashtra Co-operative Socle- 
ties Act, 1960, read with Rule 29(2) of the Maharashtra Co-operative Societies 
Rules, 1961 extend to going into the merits of a case after making such inquiries 
as he may deem fit in the case. Such powers are not merely confined to seeing 
whether or not the society has observed the necessary formalities. 

The words “may give approval” used in sub-rule (2) of Rule 29 of the Maharashtra 
Co-operative Societies Rules, 1961, include, on a reasonable interpretation, “may not 
give approval’. 


B. P. Apte, for the petitioner. 
Y. P. Tipnis, for opponent No. 1. 
A. M. Sask, Assistant Government Pleader, for opponent No. 2-State. 


MALVANKAR J. The petitioner is a Co-operative Housing Society duly re- 
gistered under the Maharashtra Co-operative Societies Act, 1960 (hereinafter 
referred to as ‘‘the Act’’). Respondent No. 1 was a member of the Society. 
Respondent No. 1 published a cyclostyled appeal dated July 5, 1971 addressed 
to the members of the Society making certain comments against the working 
of the Managing Committee and one Mr. Gokhale. The cyclostyled appeal is 
produced in this ease at exh. A. This appeal was circulated amongst the mem- 
bers in anticipation of a Special General Body Meeting held on July 11, 1971. 
In the said meeting, the members df the General Body took notice of this 
eyclostyled appeal issued by respondent No. 1 to the members of the Society. 
The members who were present at the meeting protested against the language 
used in this appeal by respondent No. 1. They also expressed their opinion 
that the circulation of such an appeal would adversely affect the interest of 
the Society. The members, therefore, requested that suitable action should 
be taken against respondent No. 1. On July 14, 1971, a letter was addressed 
by the Chairman of the Society to respondent No. 1 calling upon him to express 
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his regret for issuing the appeal and he expressed his regret orally. On Sep- 
tember 26, 1971, annual meeting of the General Body was held and in that 
meeting the said appeal, exh. A, again came up for discussion before the Gene- 
ral Body. In that meeting, almost all the members supported the view that 
the allegations made by respondent No. 1 were baseless and far from truth. 
The members also expressed their desire that disciplinary action should be 
taken against respondent No. 1 without loss of further time. Respondent No. 1 
was present in this meeting. But when he was asked to make a statement in 
the matter, he refused to do so. The General Body then passed a resolution 
calling upon the Managing Committee to take immediate suitable action against 
respondent No. 1 for issuance of the appeal dated July 5, 1971. In pursuance 
of this direction given by the General Body, the Managing Committee met on 
September 28, 1971 and decided that a resolution for the expulsion of respon- 
dent No. 1 from the Society be moved in a Special General Body Meeting and. 
for that purpose it should also issue a show cause notice to respondent No. 1 
before the meeting was convened. Accordingly, the Honorary Secretary of the 
Society for and on behalf of the petitioner issued a show cause notice dated 
October 4, 1971 to respondent No. 1 requesting him to forward his explanation 
within thirty days from the date of the receipt of the notice. Respondent 
No. 1 received this notice on October 8, 1971. In response to this notice, he 
gave his reply on November 3, 1971 through his advocate Mr. D. D. Saini. The 
Managing Committee gave a reply to respondent No. 1 to this reply received 
through his advocate. On October 28, 1971, notice was circulated to all the 
members of the Society for a meeting to be held on November 14, 1971. Ac- 
cordingly, on November 14, 1971, the Special General Body met to consider the 
resolution for the expulsion of respondent No. 1. In the meeting, it was re- 
solved that respondent No. 1 should be expelled from the Society in accord- 
ance with the provisions of s. 35(/) of the Act and bye-law No. 12(1)(e) of 
the Bye-laws of the Society (hereinafter called ‘‘the Bye-laws’’). All the 
members present in the meeting supported the resolution and ultimately the re- 
solution came to be passed unanimously. A copy of the minutes of the pro- 
ceedings of the meeting held on November 14, 1971 was sent to respondent No. 1 
on November 24, 1971. On December 1, 1971, the Society sent a letter to the 
Deputy Registrar, Co-operative Societies, for approval of the action taken by 
the Society against respondent No. 1. On January 31, 1972, the Assistant Re- 
gistrar, Co-operative Societies, heard the parties on both the sides and gave his 
approval on February 9, 1972 to the action taken by the Society against respon- 
dent No. 1 (vide exh. F). Thereafter, respondent No. 1 went in appeal against 
that order of the Assistant Registrar before the Divisional Joint Registrar. 
But the Divisional Joint Registrar, after hearing the parties, dismissed the ap- 
peal on May 18, 1872. Respondent No. 1 then went in revision to the State 
Government against the order of the Divisional Joint Registrar under s. 154 
of the Act. The Secretary to Government, Agriculture and Co-operation De- 
partment, who heard the revision, set aside the orders passed by the lower 
authorities observing thus in the judgment: 

“I have gone through the record and find no grounds to consider that the appeal 
circulated by Shri Damle was detrimental to the proper and smooth working of the 
Society and also were injurious to the credit of the Society or to any of its members. 
I further notice that Shri Damle had also expretsed his apologies in Special General Body 
Meeting which was held on 11th July 1971 and that body appear to have accepted the 
apology. I also consider that the lower authorities should have gone into the merits 
instead of merely noting that formalities of passing a resolution expelling Shri Damle 
were satisfied. The expulsion of Shri Damle is not merited by any act of his. In my 
opinion, the Society has taken a high-handed action in expelling him.” (Italics ours) 


Being aggrieved by this judgment and order passed by the State Government, 
the Society has come to this Court under arts. 226 and 227 of the Constitution 
of India. 
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Now, before we deal with the points raised before us by the learned counsel 
Mr. Apte, appearing on behalf of the petitioner-Society, we think it appropriate 
to refer to the relevant provisions of the Act, the Rules and Bye-laws of the 
Society. Section 85 of the Act deals with expulsion of members and sub-s. (J) 
of this section, which is relevant here, reads thus: 

“35. (1) A society may, by resolution passed by a majority of not less than three- 
fourths of the members entitled to vote who are present at a general meeting held for 
the purpose, expel a member for acts which are detrimental to the interest or proper 
working of the society: 

Provided that, no resolution shall be valid, unless the member concerned is given 
an opportunity of representing his case to the general body, and no resolution shall be 
effective unless it is approved by the Registrar.” 


It is, therefore, clear that a member can be expelled from the Society only for 
those acts which are detrimental to the interest or proper working of the society. 
A resolution passed by the Society expelling a member would be valid only if the 
member concerned is given an opportunity of representing his case to the gene- 
ral body and it shall become effective only after it is approved by the Registrar. 

The next relevant provision which needs reference is Rule 29 of the Maha- 
rashtra Co-operative Societies Rules, 1961 (hereinafter called ‘‘the Rules’’) 
framed under sub-ss. (J) and (2) of s. 165 of the Act, which lays down the 
procedure for expulsion of members. It reads thus: 

“29. (1) Where any member of a society proposes to bring a resolution for ex- 
pulsion of any other member he shall give a written notice thereof, to the Chairman of 
the society. On receipt of such notice or when the committee itself decides to bring 
in such resolution, the consideration of such resolution shall be included in the agenda 
for the next general meeting and a notice thereof shall be given to the member against 
whom such resolution is proposed to be brought, calling upon him to be present at the 
general meeting, to be held not earlier than a period of one month from the date of 
such notice and to show cause against expulsion to the general body of members. After 
hearing the member, if present, or after taking into consideration any written represen- 
tation which he might have sent, the general body of members shall proceed to consider 
the resolution. 

(2) When a resolution passed in accordance with sub-rule (1) is sent to the Regis- 
trar or otherwise brought to his notice, the Registrar may consider the resolution and 
after making such inquiries as he may deem fit, give his approval and communicate the 
same to the society and the member concerned. The resolution shall be effective from 
the date of such approval.” 


There is no dispute in this case regarding compliance with the requirements of 
Rule 29(1) of the Rules. The submissions made by. the learned counsel Mr. Apte 
for the petitioner-Society refer to sub-rule (2), and this sub-rule says that when 
a resolution passed in accordance with sub-rule (1) is sent to the Registrar, or 
it is brought to the notice of the Registrar, before the Registrar gives his ap- 
proval, what he is required to do is that he may (1) consider the resolution, 
(2) and after making such inquiries as he may deem fit, give his approval, and 
(3) communicate the same to the society and the member concerned. It is only 
after he gives this approval that the resolution can become effective and that 
too from the date of the approval. 

The third relevant provision, to which our attention is drawn, is bye-law 
No. 12(1) (e) of the Bye-laws of the Society. It says thus: 

“12. (1) A member may be expelled from the Society by the vote of not lesg than 

three-fourths of the members present and voting at a General Meeting of the Society on 
a motion that in the opinion of the Meeting such member has 


(a) 


(e) intentionally done any act likely to injure the credit of the i 
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This bye-law refers to certain grounds which enable a society to remove a mem- 
ber in addition to the ground mentioned in s. 35(/) of the Act. According to 
this bye-law, before a member can be removed under this bye-law, it must be 
shown that he has intentionally done any act likely to injure the credit of the 
society. 

Now, the first contention that is raised before us by the learned counsel 
Mr. Apte for the petitioner-Society is that when the Assistant Registrar and the 
Divisional Joint Registrar gave approval to the resolution passed by the Society, 
the revising authority viz. the Secretary to Government, Agriculture and Co- 
operation Department, had no powers under s. 154 of the Act to set aside the 
approval. The argument is that the question of approval being a pure ques- 
tion of fact, phere could be no question of any legality or propriety or about re- 
gularity of any proceeding i in the instant case and, therefore, the revising autho- 
rity viz. the Secretary in this case, exceeded his jurisdiction 3 in setting aside the 
concurrent approval recorded by the two authorities below. Before we deal 
with this argument, it would be necessary to refer to what precisely the lower 
authorities have done in giving the necessary approval’to the resolution and 
why the revising authority has thought it necessary to set aside the approval. 
The Assistant Registrar, while giving his approval, has stated in his judgment 
thus: 

“On hearing the respective parties and on going through the relevant records of 
the case, it is found that:— 

(1) The Society in its Special General Body Meeting held on 14-11-1971 has passed 
the resolution of expulsion of Shri P, P. Damle from the Society on the ground that 
Shri Damle made certain allegations against the Managing Committee which were detri- 
mental to the proper and smooth working of the Society and also were injurious to the 
credit of the Society. 

(2) Shri Damle was given sufficient opportunity as provided for in the Act to 
represent his case to the general body. 

<3) The Society has followed the procedure in this behalf as per provisions of 
section 35 of Maharashtra Co-operative Societies Act, 1960, read with Maharashtra Co- 
operative Societies Rules 28 and 29. 

(4) The resolution of expulsion was passed unanimously in the said Special General 
Body Meeting held on 14-11-1971. 

"In the circumstances, there is no option left to this office but to approve the expulsion. 

The resolution of expulsion of Shri P. P, Damle from the Society is hereby approved.” 


It is, therefore, obvious that all that the Assistant Registrar did before giving 
the approval was to see whether the formalities were observed by the Society 
while passing the resolution removing respondent No. 1 and having found that 
all the formalities were complied with, he found himself helpless to do any- 
thine but to approve the expulsion. Respondent No. 1 then went in appeal to 
the Divisional Joint Registrar, Co-operative Societies, B.D., Bombay, and while 
confirming the approval given by the Assistant Registrar, this is what he has 
cbserved in the last paragraph of his judgment: 

“It is not open to the Registrar to question the opinion of the Committee or the 
General Body that the particular acts of a member are detrimental to the interest or 
proper working of the Soclety. The Registrar is only expected to ascertain before giving 
approval, whether the necessary notice and opportumity has been given to the member to 
offer his explanation to the General Body, and whether the requirements of section 35 
and Rules 28 and 29 have been followed. In the present case, the Assistant Registrar has 
satisfled himself in this behalf and hence given his approval. I do not therefore find any 
reason to interfere with the approval given by the Assistant Registrar to the resolution of 
expulsion passed by the General Body of the Society.” 


It is, therefore, clear that even according to the Divisional Joint Registrar, all 

that the Assistant Registrar could do was to see whether the formalities were 
complied with by the Society or not before passing the resolution removing a 
member and’ that having been-done; hé algo took the view that he Had no option 
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but to confirm the approval given by the Assistant Registrar. Respondent 
No. 1 then went in revision under s. 154 of the Act to the Government, and the 
Secretary who heard the revision petition has taken the view quoted above that 
the lower authorities should have gone into the merits instead of merely no- 
ting that formalities of passing a resolution expelling Mr. Damle were satis- 
fled. He, therefore, allowed the revision application and set aside the orders 
passed by the lower authorities giving approval to the resolution. 

The learned counsel Mr. Apte, therefore, has argued that the revising autho- 
rity under s. 154 of the Act has no powers to set aside the approval given by 
the authorities below on the ground that they had not gone into the merits of 
the case, because, according to the learned counsel, all that the lower autho- 
rities could do was to find out whether the necessary formalities were observed 
by the Society before passing the resolution and that having been done by them, 
they were justified in giving the approval, and the revising authority could 
not set aside that approval on the ground that they had not entered into the 
merits of the case. The question, therefore, that falls for consideration, is whe- 
ther the Registrar of Co-operative Societies, while giving approval to a resolu- 
tion passed by a society under s. 35 of the Act, can go into the merits of a 
particular case of removal of a member. 

We have already referred to s. 35(7) of the Act, and the proviso to sub-s. (J ) 
of s. 35 says that no resolution shall be effective unless it is approved by the 
Registrar. The question, therefore, is what is the meaning of the word ‘‘ap- 
proval’’ used in the proviso to sub-s. (1) of s. 35 of the Act. The dictionary 
meaning of the word ‘‘approve’’ given in the Concise Oxford Dictionary is this: 


..consider, good; (p.p.) pronounced satisfactory, accepted, (of persons, reasons, 

ete.);" 
It is, therefore, clear that before the Registrar can give approval, he is re- 
quired to consider the resolution and after he is satisfled regarding the rea- 
sons, in other words after he is satisfied regarding the merits of the case, he 
is to give the necessary approval, which means either approbation or sanction. 
Surely, no sanction can be given to any proposal unless the authority giving 
sanction considers the reasons or the merits of a particular matter. Apart from 
this dictionary meaning; in Stroud’s Judicial Dictionary, 4th edition, Volume I, 
at page 167, we find the meaning of the word ‘‘approval’’ stated thus: 

“A thing done with the oes of A, means that, and only that, which he has, with 
full knowledge, approved;.. 


In other words, there can be no approval of any matter unless the person’ 
giving approval has full, knowledge of the thing which he is required to ap- 
prove of. It is also needless to say that when one of the parties to a bargain 
writes ‘‘approved’’ at the end of the draft of the agreement and adds his 
signature, he thereby makes the draft a binding contract, and does not merely. 
express approval of its form after the manner of conveyancers. That being 
the position, when the Registrar is expected to give approval to a resolution 
passed by a society under s. 35(/) of the Act, surely he is not only simply to 
look at the formalities but also to consider the merits of the case against the 
member sought to be removed under the resolution passed by the Society. 
This view is reinforced by sub-rule (2) of Rule 29 of the Rules. We have 
already pointed out that according to this sub-rule, ‘‘the Registrar may con- 
sider the resolution and after making such inquiries, as he may deem fit, give 
his approval...’’. In other words, the Registrar is to consider the resolution 
on merits and ‘before he may give his approval, he is also required to make 
such inquiries as he may deem fit. In our opinion, sub-rule (2) of Rule 29 
makes it obligatory on the Registrar to make such inquiries as he may deem fit, 
consider the resolution and then he is to decide whether he may or may not 
give his approval to the resolution. Surely, if the Registrar was required only 
to find out whether the formalities were observed by the society before passing 
the resolution, it is difficult to understand why the Legislature has deemed it 
@ 
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proper to make it obligatory on the Registrar first to make inquiries as he deems 
fit, consider the resolution and then to decide whether he should give his ap- 
proval or not. Surely, an authority to which power is given to approve some 
proposal has certainly the power to say that it will not approve the proposal 
at all, for the words ‘‘may give approval’’ used in sub-rule (2) of Rule 29, on 
& reasonable interpretation, include ‘‘may not give approval.’ The Registrar 
in such cases can decide the question of approval, therefore, only after making 
his own inquiries in a manner he deems fit, consider the resolution on merits 
and thereafter give approval or withhold it, That being the position, we 
‘are unable to accept the contention of the learned counsel Mr. Apte that under 
s. 85(7) of the Act read with Rule 29 of the Rules, all that the Registrar is 
expected to do is only to find out whether formalities are complied with and if 
he ultimately comes to the conclusion that all the necessary formalities are gone 
through by the Society, he must necessarily give his approval, whether or not 
the case on merits may be such in which the member concerned does not de- 
serve the punishment sought to be imposed on him by the Society by removing 
him from the roll of the members. 

The learned counsel has then submitted that in all such cases, a T 18 
in a position to know and decide whether or not a particular member should 
be removed and once the Society by a majority which is three-fourth for the 
removal of a member, decides to remove him, it would be improper to authorise 
either the Registrar or the revising authority to sit in judgment upon the deci- 
sion of a Society, which decision in every such case is arrived at by a Society 
by following a democratic procedure laid down by the Act. We must remem- 
ber here that even after an approval is given by the Registrar, an appeal is 
provided against the order of approval under s. 152 of the Act and a revision 
under s. 154 of the Act. These are, therefore, checks against any frivolous de- 
cision or high-handed action taken by a Society. Lf that is so, we are unable 
to understand how it is possible to say that these checks are provided for under 
the Act only to find out whether the formalities are observed by the Society 
in passing a particular resolution. If such an argument is accepted, all that it 
is necessary to do for a Society to remove an inconvenient member is to pass a 
resolution by three-fourth majority after observing all the formalities, and ob- 
tain mechanical approval from the Registrar. In that event, it would be very 
difficult for any member in a Society to criticise freely actions of Managing 
Committee or even the proposals of a Society sought to be moved in a meeting 
of the General Body. Could it be, therefore, the intention of the Legislature 
while enacting s. 85(/) of the Act and Rule 29(2) of the Rules in making pro- 
visions for the approval of the Registrar, that the Registrar only should see 
whether or not the Society has complied with all formalities and not to go into 
the merits of a particular case against a member sought to be removed by the 
Society? In fact, we do not think that if it was merely a question of observ- 
ing formalities, it was necessary to provide first a remedy of appeal under s. 152 
and then again a revision under s. 154 of the Act. We have, therefore, no 
hesitation in holding that the powers of the Registrar in giving approval to a 
resolution passed by the Society under s. 35(7) of the Act read with Rule 29(2) 
of the Rules extend to going into the merits of a case after making inquiries 
as he may deem fit in the case. The powers conferred on the Registrar for 
giving approval to such a resolution are not confined only to seeing whether 
or not the Society has observed the necessary formalities. 

In the instant case, we have already pointed out that the Assistant Registrar 
while giving the approval, and thereafter the Divisional Joint Registrar in con- 
firming the order of the Assistant Registrar, have not gone into the merits of 
fhe case, much less the Assistant Registrar has held any inquiries before giving 
the approval.- In fact, both these authorities took the view that they could 
not go into the merits ‘of such a case and all that they were authorised to see 
was whether or not the necessary formalities were complied with by the Society. 
Tn our opinion, this view is obviously incorrect, The revising authority, there- 
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fore, was right in observing that the lower authorities should have gone into 
the merits of the case instead of noting the compliance of formalities. In our 
view, therefore, the revising authority was justifled in setting aside the ap- 
proval given by the lower authorities, 

It is needless to say that if the lower authorities are found not to have com- 
plied with the provisions of Rule 29(2) and given approval to the resolution 
without going into the merits of the case, it is obvious that the decision of the 
lower authorities was neither in accordance with law, nor could it be said to 
be proper or the proceedings regular. The revising authority, therefore, was 
right in setting aside the decision of the lower authorities on the ground of 
legality or propriety or the regularity of the proceedings. 

The learned counsel has then argued that, at any rate, if the revising autho- 
rity came to the conclusion that the decision of the lower authorities was not 
in accordance with s. 35(/) of the Act and Rule 29(2) of the Rules, he ought 
to have remanded the proceedings to the Assistant Registrar for disposal of 
the matter in accordance with s. 85(1) of the Act and Rule 29(2) of the Rules. 
We have carefully considered this argument and have ourselves gone through 
the appeal, exh. A, issued by respondent No. 1 to the other members of the 
Society, on the basis of which the Society passed the resolution in ques- 
tion. Some of the passages which, according to the Society, were objection- 
able, are also reproduced in the Minutes of the Society at exh. D. In our opi- 
nion, there is not a single sentence in all these passages which could be said 
to be either detrimental to the interest of the Society or proper working of the 
Society or even that it could be said to have injured the credit of the Society, 
apart from the question whether or not respondent No. 1 wanted to do it in- 
tentionally. We, therefore, do not think that any purpose would have been 
served in remanding the proceedings by the revising authority to the Assistant 
Registrar for makine necessary inquiries before giving approval to the resolu- 
tion. We are, therefore, inclined to hold that this is not a fit case where the 
proceedings should be remanded to the Assistant Registrar for reconsideration 
of the approval after complying with sub-rule (2) of Rule 29 of the Rules. 

The result, therefore, is that there is no substance in this petition and it 
fails. The rule is discharged with costs in separate sets. Interim injunction 
in Civil Application No. 1820 of 1973 is vacated. 


Rule discharged. 


ORIGINAL CIVIL. 


Before Mr. Justice Tulzapurkar and Mr. Justice Shah. 


IN RE THE TATA IRON AND STEEL COMPANY LIMITED.*® 
Monopolies and Restrictive Trade Practices Act (LIV of 1969), Secs. 23, 20, 2(d), 2(e), 
2(g), 2(v)—Companies Act (I of 1956), Secs. 394, 391—Scheme of Amalgamation 
when can be said to fall under s, 23(3) of Act LIV of 1969—“Same goods” in 
s. 23(3), meaning of—Whether “same goods” mean end product only. 


In order that a scheme of amalgamation or merger should fall within the ambit 
of the exception laid down in sub-s. (3) of s. 23 of the Monopolies and Restrictive 
Trade Practices Act, 1969 three conditions are required to be satisfled, viz., (1) the 
amalgamation or merger must relate to or be of inter-connected undertakings; 
(2) that such inter-connected undertakings should not be dominant undertakings; 
and (3) that these undertakings should be such as produce the same goods. If these 
conditions are satisfied, then the scheme of amalgamation or merger is taken out 
of the purview of sub-s. (1) or (2) of s. 23. To such scheme of merger or amalga- 
mation, no prior approval of the Central Government is necessary and no applica- 
tion for obtaining such approval of the Central Government need be made before 


* Decided, Sepiember 26, 1974, Company Petition No. 857 of 1978. = 
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. the Court is called upon to accord its sanction thereto under s. 394 of the Companies 
Act, 1958. 

Observations in Union of India v. Tata Eng. & Loco. Co.! on the ambit of excep- 4 
tion in s. 23(3) of the Act held obiter. 

The words “same goods’ in sub-s. (3) of s. 28 of the Monopolies and Restrictive 
Trade Practices Act, 1969 read in the context of definition sections 2(e) and 2(v) 
of the Act cannot be restricted to end products or products intended for being 
marketed only. 

Where of the two undertakings seeking sanction of the Court for a scheme of 
amalgamation under s. 394 of the Companies Act, 1956, one was producing coal as 
an end product for marketing and the other was producing it for home-consumptian, 
that is, using it for production of iron and steel, it was held that, under the cir- 
cumstances, these two undertakings must be regarded “as producing the same goods” 
under s, 23 of the Monopolies and Restrictive Trade Practices Act, 1969. 


Tue facts appear in the judgment. 


H. M. Seerva, with A. B. Diwan and R. A. Kapadia, instructed by Mulla & ıı 
Mulla and Craigie Blunt & Caroe, for the petitioner. 

H. G. Advani, for the Company Law Board and the Regional Director of 
Company. 


TousAPURKAR J By this Company Petition filed iia ss. 391 and 394 of 
the Companies Act, 1956,- the petitioner-company (the Tata Iron and Steel 
Company Limited) is seeking to obtain the sanction of this Court to an arrange- 
ment being the Scheme of Amalgamation of West Bokaro Limited with the 
petitioner-company; and it directly raises the question about the proper scope 
and ambit of s. 23(3) of the Monopolies and Restrictive Trade Practices Act, 
1969 (hereinafter referred to as the Monopolies Act). 

The facts giving rise to the petition may be stated. The petitioner-company 
was incorporated on August 28, 1907 under the Indian Companies Act VI of 
1882, having its registered office at Bombay House, 24, Homi Mody Street, Fort, 
Bombay: -The authorised Capital of -the petitioner-company is Rs. 56,50,00,000 
divided into 50,000 6 per cent. cumulative preference shares of Rs. 150 each; 
7,00,000 74 per cent. cumulative second preference shares of Rs. 100 each; 
3,75,000 74 per cent. cumulative ‘‘A’’ second preference shares of Rs. 100 
each and 60,00,000 ordinary shares of Rs. 75 each. The issued capital of the 
petitioner-company is Rs. 50,20,87,125 divided into 50,000 6 per cent. cumula- 
tive preference shares of Rs. 150 each; 7,00,000 74 per cent. cumulative 
second preference shares of Rs. 100 each; 3,71,909 74 per cent. cumulative 
“A?” second preference shares of Rs. 100 each; 51,65,283 ordinary shares of 
Rs. 75 each; while the subscribed capital of the Company is Rs. 49,98,22,189 
divided into 50,000 6 per cent. eumulative preference shares of Rs. 150 each; 
6,938,819 74 per cent. cumulative second preference shares of Rs. 100 each; 
and 3,71,884 74 per cent. cumulative ‘‘A’’ second preference shares of Rs, 100 
each and 51:027 Ordinary Shares of Rs. 75 each (less calls unpaid Rs. 136). 

The petitioner-company was formed for the several objects as are set out in 
its memorandum of association, and the principal objects are— 

' (a) To carry on in India and elsewhere the trades or business of Iron Masters, steel 
makers, steel converters, manufacturers of ferro-manganese, colliery proprietors, coke 
manufacturers, miners, smelters, engineers,-tin plate makers and iron founders, in all 
their -respective branches; and 

‘ (b) ‘To search for, get work, raise, make merchantable, sell and deal in iron, coal, , 
ironstone, limestone, manganese, ferro-manganese, magnesite, clay, fire-clay, brick earth, 
bricks, and other metals, minerals and substances, and to manufacture and sell briquettes 
and other sae and generally to undertake and carry on any business, transaction or 
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operation commonly undertaken or carried on by explorers, prospectors or concessionaires 
and to search for, win, work, get, calcine, reduce, amalgate, dress, refine and prepare 
for the market any quartz and ore and mineral substances, and to buy, sell, manu- 
facture and deal in minerals and mineral products, plant and machinery and other things 
capable of being used in connection with mining or metallurgical operations or required 
by the workmen and others employed by the Company. 


However, since its incorporation, the petitioner-company has been carrying 
on the business of manufacturers and dealers in iron and steel and some of the 
other businesses set out in its memorandum of association. 

It appears that in the early part of the last War, the petitioner-company ex- 
perienced considerable short-fall in supplies of coking coal from the market 
collieries ‘due to gradual exhaustion of deposits of good coking coal in the 
Jharia coal field. The petitioner-company, therefore, decided to acquire new 
reserves of coking coal, and for this purpose, a sub-lease of about 13,000 bighas 
in the West Bokaro coal field was obtained from Bokato and Ramgur Limited, 
who were the lessees of this area and whose managing agents were Anderson 
Wright & Company. In conformity with the terms of the arrangement for ob- 
taining the sub-lease, a subsidiary company, called West Bokaro Limited (here- 
inafter called ‘‘the transferor company’’) was formed as a private Company, 
wholly owned by the petitioner-company, to take the sub-lease of West Bokaro 
and work the coal field for supplying coking coal to the petitioner-company. 


The transferor company was incorporated on March 27, 1945 under the pro- 
visions of the Companies Act VII of 1913 as a private company. By virtue of 
the provisions of s. 43A of the Companies Act, 1956 (as subsequently amend- 
ed) the transferor company has technically become a publie company. The 
principal object amongst others of the transferor company is to acquire by 
lease, sub-lease, grant, assignment, transfer or otherwise any leases, prospect- 
ing licences, grants or concessions of any coal and mineral lands, coal or other 
minerals, mining rights, concessions and property believed to contain coal or 
other minerals from any person or persons, firm, syndicate, company, corpora- 
tion, Government, municipality and to perform and fulfil the condition thereof 
and particularly to obtain a sub-lease from Bokaro and Ramgur Limited, a com- 
pany incorporated under the Indian Companies Act, 1882, and to work the 
same and perform and fulfil the conditions thereof. 

It appears that one of the terms of the arrangement for obtaining by the 
transferor company of the sub-lease from Bokaro & Ramgur Ltd., was that 
Messrs. Anderson Wright & Company, the managing agents of Bokaro & Ram- 
gur Limited, who had been managing the colliery, be appointed the managing 
agents of the new company West Bokaro Limited, i.e., the transferor company, 
and they were accordingly so appointed for a term of twenty years from March 
27, 1945 subject to termination of the agreement by either party at any time 
after the expiration of ten years from that date, after giving twelve calendar 
months’ notice. Pursuant to the above provision for termination, the manag- 
ing agency of Messrs. Anderson Wright & Company was terminated as from 
April 1, 1958 after due notice. í 


As the condition that Messrs. Anderson Wright & Company shall be the 
managing agents of the transferor company no longer exists and the managing 
agency has been terminated, the directors of both the companieg consider it de- 
sirable to amalgamate the two companies in the interest of economical work- 
ing and with the view to save the expense of running the transferor company 
as an independent unit. It appears that the petitioner-company has been hav- 
ing within its organization a collieries’ department managed by experienced per- 
sonnel, which department looks after the company’s group of collieries, and, 
therefore, it appears that even after the proposed amalgamation is sanctioned 
by the Court, the petitioner-company would be able to run the West Bokaro 
Colliery ‘of the transferor company with the help of its own colliery depart- 
ment. The ease of the petitioner-company has been that the transferor-com- 
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pany has throughout remained and still is a hundred per cent. subsidiary of 
the petitioner-company; and what is more, the transferor-company’s sole busi- 
ness is that of running the West Bokaro Colliery and supply its entire produc- 
tion i.e. the whole output of coal from Bokaro Colliery to the petitioner-com. 
pany, and, therefore, the proposed amalgamation. of the two companies would 
undoubtedly result in economic working so far as the production of coking coal 
and coal is concerned. It is the case of the petitioner-company further that it 
is In good financial position according to its latest balance-sheet for the year 
ending March 31, 1973 and the value of its assets exceeds its liabilities by 
more than three times; and since the date of the last balance-sheet, there has 
been no substantial or material changes in the financial structure or position 
of the petitioner-company as would affect its solvency; and that no proceedings 
are pending in relation to the petitioner-company under any of the ss. 235 to 
251 of the Companies Act, 1956. Similarly, the transferor-company is also a 
solvent company and is in good financial position and its assets exceed its liabi- 
lities, and that the interest of the creditors of neither of the petitioner-com- 
pany nor the transferor company will be affected by the proposed amalgamation. 
Since the board of directors of both the companies were of the opinion that no 
uesful purpose will be served by the said companies continuing as separate en- 
tities, and in fact their amalgamation would be advantageous to both as the same 
would result in economic working and would also save expenses of running the 
transferor-company as an independent unit, the board of directors of both the 
companies, therefore, decided to amalgamate the transferor-company with the 
petitioner-company with effect from April 1, 1973. Accordingly, a Scheme of 
Amalgamation of the transferor company with the petitioner-company was evolvy- 
ed and the same has been approved by the board of directors of both the Com- 
panies, 


The salient features of the proposed Scheme of Amalgamation have been set 
out in sub-paras. (i) to (viii) of para. 6(g) of the petition, and’ briefly stated, the 
Scheme of Amalgamation provides that upon sanction being obtained from this 
Court, the same will become effective from April 1, 1978 (which has been term- 
ed as the ‘Appointed Day’) from which day the undertaking and all the pro- 
perty, rights and powers of the transferor-company shall without further act 
or deed be deemed to be and be transferred to and vested in the petitioner- 
company; and all the liabilities and duties of the transferor-company shall as 
from the Appointed Day become the liabilities and duties of the petitioner- 
eompany, and on the scheme becoming effective, the transferor-company would 
be dissolved without winding up; and in consideration of the transfers of its 
properties, rights and liabilities and duties as aforesaid, 1,50,000 equity shares 
of Rs. 100 each being the whole of the subscribed and issued capital of the 
transferor-company held by the petitioner-company either in its own name or 
in the name of its nominee in the capital of the transferor-company shall stand 
eancelled without further act or deed. The Scheme is conditional on its being 
sanctioned by this Court as well as by the Calcutta High Court where an appli- 
cation for the same purpose is being made by West Bokaro Limited under 
ss. 891 and 394 of the Companies Act, 1956, and a provision is also made for 
the contingency of sanction being delayed at the hands of either this Court or 
the Calcutta High Court, and in that event, it has been provided that the Ap- 
pointed Day on which the amalgamation is to become effective shall be extended 
(by the transferor-company through its board of directors and by the petition- 
er-company through its board of directors), but failing such agreed extension 
of the Appointed Day, the Scheme, if not sanctioned on or before March 31, 
1974 will become null and void. It is undisputed that the Appointed Dav has 
been extended both by the transferor-ecompany through its board of directors 
as well as bv the petitioner-company through its board of directors till March 
31, 1975 (vide the affidavit of Smt. Khorshed Rustom Zaveri dated April 22, 
1974). It is pnder these circumstances that the petitioner-company has made 


1974,] IN RE TATA IRON & STEEL (0.0.5.)—Tulzapurkar J. 625 


this application for obtaining sanction of this Court to the Scheme of Amalga- 
mation under ss. 391 and 394 of the Companies Act, 1956. 


On a Judge’s summons (Company Application 65 of 1973) that was taken 
out by the petitioner-company, an order was passed on June 29, 1973 giving 
certain directions to the petitioner-company for the purpose of convening a 
meeting of all its members on August 21, 1973 for the purpose of consider- 
ing and if thought fit approving with or without modification the proposed 
Scheme of Amalgamation, and one of the directions so given was that over 
such meeting of its members, either Mr. J. R. D. Tata or Mr. N. A. Palkhivala, 
and failing both, Mr. S. Moolgaonkar should act as the Chairman and that the 
Chairman should report the result of the meeting to this Court. Accordingly, 
a meeting of all the members of the petitioner-company was duly convened on 
August 21, 1973 ac Birla Matushri Sabhaghar, 19, Marine Lines, Bombay, 
whereat Mr. J. R. D. Tata acted as the Chairman. Suffice it to say that by 
an overwhelming majority of the members who were present and entitled to 
vote, the Scheme of Amalgamation that was put before the meeting was ap- 
proved, and the necessary resolution approving the same was passed, and in 
due course the Chairman of that meeting filed his report in this Court on Sep- 
tember 14, 1973. It appears that the transferor-company had also made an 
application under s. 391 of the Companies Act to the Calcutta High Court for 
an order for convening a meeting of its members to consider the Scheme of 
Amalgamation and had obtained direction for convening the meeting, and in 
accordance with the directions given by that Court, a meeting of the members 
of the transferor-company' was held on July 31, 1973 when the Scheme of 
Amalgamation was passed by its members unanimously. We are informed that 
thereafter the transferor-company has also made a similar application under 
s. 394 of the Companies Act to that Court for obtaining its sanction to the 
Scheme of Amalgamation which is still pending. The petitioner-company has, 
therefore, prayed that the arrangement being the Scheme of Amalgamation (be- 
ing Exhibit ‘C’ to the petition) may be sanctioned by this Court so as to be 
binding on the petitioner-company and its members and also on the transferor 
company and its members, and has prayed for further incidental reliefs. 


Notice of the petition was served upon the Regional Director, Department 
of Company Affairs, (Company Law Board), Government of India, Bombay, in 
pursuance of s. 394-A of the Companies Act, 1956, and also upon the Registrar 
of Companies, Maharashtra, Bombay. Similarly, notice of the hearing of the 
petition was also advertised in the Maharashtra Government Gazette, Times of 
India, Bombay edition, and Bombay Samachar. Pursuant to these notices, 
none else except Mr. S. Rajagopalan, Regional Director, Company Law Board, 
Western Region, Bombay 2, has filed an affidavit dated November 17, 1973, 
contending that the proposed Scheme of Amalgamation requires the approval of 
the Central Government in view of the mandatory provisions contained in 
s. 23(1) of the Monopolies Act before sanction to the Scheme could be accord- 
ed by this Court. It has been contended that it was necessary for the peti- 
tioner-company to obtain approval of the Central Government for the Scheme 
of Amalgamation before approaching this Court for sanction to the scheme, but 
the petitioner-company had made no application to the Central Government for 
its approval. It may be stated that prior to the filing of this affidavit by Mr. 
Rajagopalan, correspondence had ensued between the petitioner-company, on 
the one hand, and the said Regional Director, in which the company pointed 
out that the amalgamation in question was covered by the exemption provided 
for by sub-s. (3) of s. 23 of the said Act, and that, therefore, no approval of 
the Central Government was required, and, therefore, no application had been 
made to the Central Government for that purpose. In the correspondence, it 
was explained as to how the proposed Schéme of Amalgamation fell within the 
exception provided for by sub-s. (3) of s. 23. Notwithstanding this corres- 
pondence, Mr. Rajagopalan filed his affidavit raising the aforesaid contentions 
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by way of reply to the petitioner-company’s prayer that this Court should ac- 
cord its sanction to the proposed Scheme of Amalgamation. The petition came 
up for hearing before learned single Judge of this Court on its Original Side, 
and the same has been referred to this Bench for disposal. 

At the outset, it may be stated that the Scheme of Amalgamation, a printed 
copy whereof has been annexed to the petition at exh. C, has not been opposed 
on merits by anyone, not even by Mr. Rajagopalan, the Regional Director, 
Western Region. In fact, as stated earlier, the members of the petitioner-com- 
pany have approved it with an overwhelming majority, while the members of 
the transferor-company have approved it unanimously, and no defect or defi- 
ciency on merits has been pointed out even by the Regional Director who has 
filed his affidavit in reply to the petition. The only ground on which the 
prayer for according sanction to the Scheme at the hands of this Court is op- 
posed by the Regional Director has been that the Scheme of Amalgamation in 
question falls within the purview of s. 23(/) and (2) of the Monopolies Act, 
and as such, before the petitioner-company approached this Court for obtaining 
the sanction to the Scheme, the petitioner-company ought to have made the 
necessary application to the Central Government for its approval to the 
Scheme and that prior approval of the Central Government to the Scheme is 
necessary. On the other hand, it has been the case of the petitioner-company 
that the Scheme of Amalgamation in question squarely falls within the ex- 
ception which has been provided for in sub-s. (3) of s. 23, and as such no prior 
approval of the Central Government to it is necessary, and it is perfectly open 
to this Court to accord its sanctton to the Scheme „under s. 394 of the Com- 
panies Act, 1956. It will thus be seen that the only question which arises for 
our consideration is whether the Scheme of Amalgamation in question falls 
within the exception provided for under sub-s. (3) of s. 23 or not, and this 
directly raises the question of the proper scope and ambit of the said excep- 
tion contained in the said provision. 

Before we consider the question about the proper scope and ambit of sub- 
s. (3) of s. 23 of the Act, it would be desirable to refer to, and if necessary, 
set out the relevant provisions of the Monopolies Act, 1969, which would have 
a bearing on the question at issue. The Monopolies Act, as its preamble would 
indicate, was enacted with certain objects, viz., to provide that the operation 
of the economic system does not result in the concentration of economie power 
to the common detriment, for the control of monopolies, for the prohibition of 
monopolistic and restrictive trade practices and for matters connected therewith 
or incidental thereto; and Chapter ITI which has the caption ‘‘ Concentration of 
Economic Power’’ comprises a group of eleven sectrons (ss. 20 to 80) divided 
into three parts: Part A comprises ss. 20 to 26, Part B consists of only one 
section, s. 27, while Part C has three sections, namely, ss, 28 to 30, and all these 
sections in Chapter ION have been directed to achieve the objective of pre- 
venting concentration of economic power to the common detriment; and s. 23 
is one of such provisions aimed at preventing concentration of economic power 
to the common detriment by putting restriction on mergers, amalgamations and 
takeovers of certain undertakings to which Part A of Chapter IN would apply, 
However, before dealing with the provisions of s. 23 it would be desirable to 
note some of the definitions given in s. 2. The expression ‘‘undertaking’’ is 
defined in s. 2(v) as follows: 

“ ‘undertaking’ means an undertaking which is engaged in the production, supply, 
distribution or control of goods of any description or the provision of service of any 
kind;”? 

We are not concerned with any service in.this case but with goods which are 
manufactured by both the petitioner-company and the transferor-company and 
s. 2(é) defines ‘‘goods’’ as follows: 

“ goods’ includes goods produced in India, and, in relation to any goods supplied, 

distributed or ¢ontrolled in India, also includes goods imported: into India;” 
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Section 2(d) defines the concept of ‘‘dominant undertaking’’ and the material 
part of the definition runs as follows: 


“dominant undertaking’ means an undertaking which either by itself or along with 
inter-connected undertakings,— 

(i) produces, supplies, distributes or otherwise controls not less than one-third of 
the total goods of any description that are produced, supplied or distributed in India or 
any substantial part thereof, or 

(4) provides or otherwise controls not less than one-third of any services that are 
rendered in India or any substantial part thereof: 

Provided... i 

Explanation IV—In determining the question as to whether an undertaking is or is 
not a dominant undertaking, regard shall be had to— 

(i) the lowest production made, or services rendered, by the undertaking con- 
cerned during the relevant year, and 

(ii) the figures published by the Central Government with regard to the total pro- 
duction made or services rendered in India or any substantial part thereof during the 
relevant year...” 


The concept of ‘inter-connected undertakings’ so far as is material is defined 
ins. 2(g) thus: 


“ ‘inter-connected undertakings’ means two or more undertakings which are inter- 
connected with each other in any of the following manner, namely:— 


(i) 

(ti) 

(ii) where the undertakings are owned by bodies corporate,— 
(a) if one manages the other, or 

(b) if one is a subsidiary of the other, or...” 


We shall next set out the provisions of the relevant sections which oecur in 
Chapter III] which is divided in three Parts. We are concerned in this case 
with ss. 20 and 23 which occur in Part A. Section 20 runs as follows: 

“20, This Part shall apply to— 

(a) an undertaking if the total value of— 

(i) its own assets, or 

(i) its own assets together with the assets of its interconnected undertakings, 
is not less than twenty crores of rupees; 

(b) a dominant undertaking— 

(i) where it is a single undertaking, the value of its assets, or 

(ti) where it consists of more than one undertaking, the sum-total of the value of 
the assets of all the inter-connected undertakings constituting the dominant undertaking, 
is not less than one crore of rupees. 

Explanation.—The value referred to in this section shall be,— 

(i) in the case of an undertaking referred to in clause (a) or clause (b), as the 
cage may be, the value of its assets on the last day of its financial year which closes 
during the calendar year immediately preceding the calendar year in which the question 
arises as to whether this Part does or does not apply to such undertaking; and 

qi)...” 


Section 23 deals with merger, amalgamation or take over and restrictions or 
limitations that are placed upon the same. Sub-sections (7), (2) and (3) of s. 23 
which are material run as follows: 

**) Notwithstanding anything contained in any other law for the time being in 
force,— 

(a) no scheme of merger or amalgamation of an undertaking to which this Part 
applies with any other undertaking, 

(b) no scheme of merger or amalgamation of two or more undertakings which 
would have the effect of bringing into existence an undertaking to which clause (a) or 
clause (b) of section 20 would: apply, 
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shall be sanctioned by any Court or.be recognised for any purpose or be given effect to 
unless the scheme for such merger or amalgamation has been appraved by the Central 
Government under this Act, 

(2) If any undertaking to which this Part applies frames a scheme of merger or 
amalgamation with any other undertaking, or a scheme of merger or amalgamation is 
proposed between two or more undertakings, and, if as a result of such merger or 
amalgamation, an undertaking would come into existence to which clause (a) or 
clause (b) of section 20 would apply, it shall, before taking any action to give effect 
to the proposed scheme, make an application to the Central Government in the pre- 
scribed form with a copy of the scheme annexed thereto, for the approval of the scheme. 

(3) Nothing in sub-section (1) or sub-section (2) shall apply to the scheme of 
merger or amalgamation of such inter-connected undertakings as are not dominant 
undertakings and as produce the same goods,” 

In the light of the aforesaid provisions, we have to consider whether the Scheme 
of Amalgamation satisfies the requirements of sub-s. (3) of s. 23 or not and in 
that behalf certain undisputed facts emerging from the record may be stated. 
Having regard to the definition of ‘undertaking’ given in s. 2(v), it cannot be 
disputed that both the petitioner-company as well as the transferor-company, 
viz., West Bokaro Ltd., will have to be regarded as companies which own and 
run certain undertakings. The petitioner-company, undoubtedly, manufac- 
tures and produces iron goods and steel as its principal products; but one of 
the objects mentioned in its memorandum of association also authorises the 
petitioner-company to produce coal, and in fact, it has its own Colliery Depart- 
ment and produces coal, though for home-consumption. In other words, since 
the petitioner-company is engaged im the production of coal, it will have to be 
regarded as owning an undertaking which produces coal. The transferor-com- 
pany indisputably produces coal as its sole product and supplies the entire 
output to the petitioner-company and as such must be regarded as owning an 
undertaking producing that kind of goods, Having regard to the definition of 
‘“inter-connected undertakings’’ which has been given in s. 2(g) of the Act, 
the petitioner-company and the transferor-company will have to be regarded as 
owning inter-connected undertakings, for admittedly, the transferor-company 
is wholly subsidiary of the petitioner-company and has remained so all through- 
out. The third indisputable fact which emerges clearly is that each of the two 
undertakings falls within s. 20(@) of the Act, for admittedly the assets of each 
one of the companies owning their respective undertakings singly as well as 
jointly exceed twenty crores of rupees, and, therefore, the respective under- 
takings owned by the two companies would be undertakings to which Part A 
of Chapter III would apply. Yet, one more fact which will have to be con- 
sidered is whether, having regard to the definition of the expression ‘‘dominant 
undertaking’’ given in s. 2(d) of the Act, none of the undertakings respec- 
tively owned by the two Companies either singly or jointly is a dominant under- 
taking or not. In this regard, it would be pertinent to mention certain undis- 
puted facts. The coking coal production of the transferor-company is about 
0.5 million tonnes which is 3 per cent. of the total production of the country 
which is about 16.65 millions tonnes per annum, while the total production of 
coking coal of the petitioner-company is about 1.50 millions tonnes per year 
which is 9 per cent. of the country’s total production. The combined produc- 
tion of the transferor-company and the petitioner-company of this particular 
item of goods is about 12 per cent. of the total production of this item. It 
seems that the total requirement of coking coal of the petitioner-company is 
2.6 millions tonnes per annum of which 1.50 millions tonnes is produced by the 
petitidner-company, while .50 millions tonnes is obtained by it from the trans- 
feror-company. The above figures and the factual data about coal production 
have nowhere been disputed by Mr. Rajagopalan in his affidavit in reply which 
was filed after the correspondence had ensued between the parties in which all 
this information was disclosed. These facts ‘would clearly bring out two as- 
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pects. Not only is the respective undertaking of each of the two companies 
tuken singly not a dominant undertaking but even 1f the production of the 
two undertakings were to be combined, the total production being less than one- 
third of the total production of coal in the country, the two undertakings even 
jointly do not become any dominant undertaking. It is m the light of these 
tacts, which have gone almost unchallenged, that the question will have to be 
considered by us as to whether the proposed Scheme ot Amalgamation is one 
ior which a prior approval of the Central Government would be required under 
s. 23(/) and (2) ot the Act, or whether the same falls within the exception 
provided for by sub-s. (3) of s. 28 of the Act. 


Ordinarily since the two undertakings in this case are clearly undertakings 
to which Part A of Chapter LI of the Act applies, any Scheme of Amalgama- 
tion of these two undertakings would require prior approval of the Central 
(Government thereto under s. 28(/) of the Act, and under s. 23(2) it would 
be obligatory upon the petitioner-company to make the necessary application 
to the Central Government in the prescribed form for approval of the Scheme 
by the Central Government, but the question is whether the proposed Scheme 
ot Amalgamation for which sanction of the Court is sought by the petitioner- 
company falls within the exception contained in sub-s. (3) of s. 23, for, there 
can be no doubt that the language of sub-s. (3) of s. 23 carves out an excep- 
tion to the general rule which has been enunciated in sub-ss. (J) and (2) of 
s. 23. Having regard to the language used in sub-s. (3) of s. 23 quoted above, 
it seems to us very clear that in order that the proposed Scheme of Amalgama- 
tion or merger should fall within the ambit of that exception, three conditions 
are required to be satisfied: (a) the amalgamation or merger must relate to 
or be of inter-connected undertakings; (b) that such inter-connected under- 
takings should not be dominant undertakings; and (e) that these undertakings 
should be such as produce the same goods. If all these aforesaid three condi- 
tions are satisfied, then the proposed scheme of amalgamation or merger be- 
tween such interconnected undertakings is taken out of the purview of sub- 
s. (J) or sub-s. (2) of s. 23. In other words, to such a scheme of merger or 
amalgamation, no prior approval of the Central Government will be necessary 
and no application for obtaining such approval of the Central Government need 
be made before the Court is called upon to accord its sanction thereto. We 
would also like to observe that in each of the three conditions spe- 
ecified in sub-s. (3), certain expressions have been used. For in- 
stance, the first condition requires that the amalgamation or mer- 
ger must be of ‘“interconnected undertakings”. The second condi- 
tion requires that such interconnected undertaking should not be ‘‘dominant 
undertakings’’ and that these must be such as produce the same ‘‘goods’’, 
Now each one of these expressions, viz., Interconnected undertakings, dominant 
undertakings, and goods must be given the same meaning which has been ac- 
corded to each by the definitions in s. 2 of the Act, and it is in the light of 
these definitions given in s. 2 that the Court will have to consider whether in 
a given case, the conditions are applicable to the amalgamation or merger of 
the two undertakings for which sanction of the Court is sought. That, in our 
view, being the true scope and ambit of the exception contaimed in sub-s. (3) 
of s. 23, we will have to consider whether, in the instant case, the three con- 
litions are satisfied or not. 

As stated earlier, it has not been disputed before us that the two under- 
takings, viz., the coal producing undertaking of the petitioner-company and the 
coal-producing undertaking of the transferor-company, are interconnected 
undertakings within the definition of that expression, for admittedly the under- 
taking of the transferor-company is wholly a subsidiary undertaking of the 
petitioner-company. The second condition requires that none of such intercon- 
nected undertakings should be dominant undertakings. Even this condition 
could be said to have been admittedly satisfied in the instant case, for on the 
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facts mentioned above, it was not disputed by Mr. Advani, who appeared for 
the Regional Director, that either taken singly or jointly, the two interconnec- 
ted undertakings in the instant case are not dominant undertakings, the com- 
bined production of coal of both being less than one-third of the total produc- 
tion of the item in the country. 


It was as regards the third condition that some argument was advanced by 
Mr. Advani before us, and the argument was that the two undertakings in ques- 
tion could not be regarded as undertakings that produce the same goods. As 
is stated earlier, the admitted facts are that the transferor-company, undoub- 
tedly, produces coal, and, therefore, it is an undertaking engaged in the pro- 
duction of coal. So far as the petitioner-company is concerned, it imier alia 
produces three types of goods, coal, iron and steel, the latter two as end pro- 
duets which are marketed, while the first one as raw-material intended for the 
home-consumption; but, all the same, the petitioner-company does engage itself 
in the production of the three types of goods including coal, and it appears 
to us very clear that both the undertakings of the respective companies are 
engaged m production of the ‘‘same goods’’. It was urged by Mr. Advani that 
the expression ‘‘as produce the same goods’’ occurring in subg. (3) of s. 23 
means and is referable to production of end-products, that is to say, the pro- 
duction of such goods as are commercially marketed, and that expression can- 
not be so construed as to include production of any intermediate product like 
a raw-material intended to be used for producing the end products or market- 
able goods; and if the expression ‘‘as produce the same goods’’ is so construed, 
then the undertaking of the petitioner-company as well as the undertaking of 
the transferor-company cannot be regarded as such undertakings as are pro- 
ducing the same goods. He pointed out that so far as the transferor-company 
is concerned, it cannot be disputed that it is producing coal as an end-product, 
that is, a product intended for being marketed. But so far as the petitioner- 
company is concerned, the goods which its undertaking is producing would be 
iron and steel which are intended for being marketed and the petitioner-com- 
pany cannot be said to be producing coal, for, after all, such coal as is pro- 
duced by the petitioner-company is not intended for being put on the market and 
is being actually used for home-consumption, that is to say, used for produc- 
ing the end products like iron and steel. He urged that in the context of the 
entire provision of s. 23(3) and the several expressions used therein, such as 
‘inter-connected undertakings’, ‘not dominant undertakings’, ete., and having 
regard to the background of,the objects of the Act, it would be proper to inter- 
pret the expression ‘‘as produce the same goods’’ to mean as produce the same 
end products or products intended for being marketed. He, therefore, urged 
that in. this case, the two undertakings in question cannot be said to be under- 
takings as are producing the same goods, and, therefore, this condition is not 
satisfied, and the proposed Seheme of Amalgamation does not fall within the 
exception provided for in sub-s. (3) of s. 28 but within the purview of the 
general rule contained in sub-ss. (J) and (2) of s. 28 and would require prior 
approval of the Central Government. It is not possible to put the construc- 
tion suggested by Mr. Advani on the expression ‘‘as produce the same goods”? 
occurring in sub-s. (3) of s. 23. As stated earlier, the expression ‘‘goods’’ will 
have to be understood in the sense in which the same has been defined in 
g. 2(e) of the Act. Of course, that definition is merely inclusive definition, 
and according to the definition, “‘goods’’ includes goods produced in India and 
in relation to any goods supplied, distributed or controlled in India and also 
ineludes goods imported into India. But ‘‘goods’’ in that definition must 
mean any kind of goods and not merely goods as are intended for being marke- 
ted or merely the end products; moreover, sub-s. (3) speaks of an undertaking 
or undertakings producing the same goods and therefore the definition of 
‘“‘undertaking’’ will have also to be taken into account while construing the ex- 
pression ‘‘as produce the same goods”. The expression ‘‘undertaking’’ has 
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been defined in s, 2(v) which states that an undertaking means an undertaking 
which is engaged in the production, supply, distribution or control of goods of 
any description or the provision of service of any kind. It is not confined to 
production of any end products or products intended for bemg marketed only. 
The expression ‘‘goods of any description”? must mean goods of any kind, and 
there is nothing either in the definition of the expression ‘‘goods’’ or in the de- 
finition of the expression ‘‘undertaking’’ or in the substantive provision re- 
lating to the exception contained in sub-s. (3) to indicate that only goods of 
a particular kind, viz., end products or goods intended for being marketed are 
the only goods to which either the provisions of the Act would apply or the 
exception contained in s. 23(3) would apply. There being nothing to limit the 
connotation of the phrase ‘‘goods of any description’’ occurring in the defni- 
tion of the concept of ‘‘undertaking’’, it seems to us difficult to accept Mr. 
Advani’s contention that the words ‘‘same goods’’ should mean end products 
only, and not goods of any kind. The expression ‘‘goods of any description”’ 
would include not only end products but also intermediate products, or pro- 
ducts which come into existence as and by way of raw-material. It cannot be 
suggested that concentration of economic power in the matter of production of 
uny raw-material was not intended to be prevented by the provision of the 
Monopolies Act. In other words, neither the language of s. 23(3) nor any of 
the objects of the Monopolies Act warrants any such restricted meaning to be 
given to the expression ‘‘same goods’’ occurring in sub-s. (3) of s. 23 of the 
Act. In our view, therefore, since the undertaking of the petitioner-company 
as well as the undertaking of the transferor-company are engaged in the pro- 
duction of coal, these two undertakings must be regarded ‘‘as producing same 
goods’’, and if that be so, even the third condition which is requisite for in- 
voking the exception contained in sub-s. (3) is satisfied in the instant case. 


An attempt was made by Mr. Advani to rely upon a judgment of a Division 
Bench of this Court in the case of Union of India v. Tata Eng. & Leco. Co., 
where, according to him, the scope and ambit of sub-s. (3) of s. 23 has been 
differently indicated. He pointed out that in that case the Court considered 
the group of relevant sections appearing in Part A of Chapter IN and after 
analysing the four classes of undertakings to which Part A applied and con- 
sidering the provisions of s. 23 and particularly of sub-s. (3) thereof, the Court 
has taken the view that sub-s. (3) of s. 23 of the Act excludes from the appli- 
eation of the provisions contained in sub-ss. (J) and (2) of s. 23 interconnected 
undertakings which are dominant undertakings engaged in the provision of 
service. In other words, according to the Division Bench (vide page 20 of the 
Report), the exception contained in sub-s. (3) of s. 23 is applicable only to 
interconnected undertakings which are dominant undertakings engaged in the 
provision of service. Relying upon this conclusion arrived at by the Division 
Bench in that case, he urged that the proposed Scheme of Amalgamation in 
the instant case would not come within the purview of the exception provided 
for in sub-s. (3) of s. 23 of the Act. We have very carefully gone through 
both the judgments—the judgment of the learned single Judge who disposed 
cf the petition for sanction in the first instance ds well as the judgment of the 
Division Bench in appeal—and we are of the view that whatever conclusion has 
been reached by the Division Bench on the provisions of s. 23(3) is clearly 
obiter inasmuch as the aspect as to what is the true scope and ambit of the 
said provision did not arise for determination before it. The facts in that case 
were that upon nationalisation of its banking business under the Banking 
Companies (Acquisition and Transfer of Undertakings) Act V of 1970 the old 
Central Bank had stopped carrying on any business and the real question that 
arose for determination before the trial Court as well as the Appeal Court was 
whether the old Central Bank with no business left was an undertaking within 
the meaning of the expression as defined in s. 2(v) of the Act. The conten- 
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tion on behalf of the Tata Engineering and Locomotive Co. Ltd., who were 
the petitioners seeking the sanction of the Court to the proposed merger of the 
old Central Bank with itself, was that the old Central Bank was not an under- 
taking and, therefore, there was no question of the proposed merger falling 
within the substantive provisions of s. 23(J) and (2) of the Act. The rival 
contention was that the old Central Bank should still be regarded as an under- 
taking, and that contention was sought to be supported on various grounds, 
but the learned trial Judge positively came to the conclusion that none of the 
grounds urged in support of that contention gave the old Central Bank the 
character of an undertaking within the meaning of s. 2(v) read with s. 23(/) 
of the Act, and that, therefore, the merger or amalgamation of the old Cen- 
tral Bank with Telco did not require approval of the Central Government under 
s. 23(7) of the Act. When the matter was carried in appeal, this finding of 
the learned trial Judge was in terms confirmed by the Court of Appeal. In 
other words, even the appellate Court took the view that the Central Bank Ltd. 
(the old Central Bank) was not an undertaking within the meaning of the ex- 
pression as used in s. 23(/) of the Act, and confirmed the trial Court’s order 
thatthe merger of the old Central Bank with Telco did not require the ap- 
proval of the Central Government under s. 23(/) of the Act. That being the 
position, there was no occasion either for the trial Court or the appeal Court 
to consider the question about the scope and ambit of sub-s. (3) of s. 23 of 
the Act, and whatever the Court of appeal has said in connection with sub- 
s. (3) of s. 23 will have to be regarded as obiter dtcta. Further, as a matter 
of fact, it will be clear from the judgment of the appeal Court that the pro- 
visions of sub-s. (3) of s. 23 have been considered by it only for a limited pur- 
pose of emphasising the aspect that the very fact that an exception had been 
earved out under sub-s. (3) of s. 28 showed that in trying to achieve the ob- 
ject and intention of the enactment, the Act made a distinction between an 
undertaking and an undertaking. We may point out that on behalf of the 
Union of India, Mr. Bhabha had raised a contention that the expression ‘‘un- 
dertaking’’ occurring at the second place in sub-s. (/) of s. 23 should be given 
its dictionary meaning and not the definition meaning accorded to it under 
s. 2(v) of the Act, and it was with a view to repel this contention that the 
provisions of s. 23(3) were considered, and that too, as we have indicated 
above, for the purpose of bringing out the aspect that the very fact that an ex- 
ception had been carved out in the said provision was an indication that in 
trying to achieve the avowed object and intention of the legislation, the Act 
made distinction between an undertaking and an undertaking. That the pro- 
visions of s. 23(3) were considered for such a limited purpose will become very 
clear from the following observations which appear at page 20 of the report: 

“,..The opening words ‘Nothing in sub-section (1) or sub-section (2) shall apply’ 
show that sub-section (3) carves out an exception out of the general provision which is 
contained in sub-sections (1) and (2). The very fact that an exception has been carved 
out, whatever be the ambit of that exception, shows that in trying to achieve the avowed 
object and intention of the Monopolies Act, the Act makes a distinction between an 
undertaking and an undertaking.” 


In fact the above observations clearly indicate that the Court of appeal was 
not concerned with the real scope and ambit of the exception and the main 
reason why the provisions of sub-s. (3) of s. 23 were taken into consideration 
by the appeal Court was to refute Mr. Bhabha’s contention that the expression 
‘undertaking’ appearing a second time in sub-s. (J) should be given the ordi- 
nary dictionary meaning and not the meaning given to it in s. 2(v) of the 
Act and for the purpose of showing that though the object and intention of 
the Legislature in enacting the measure generally was to prevent the concen- 
tration of economic power, the very fact that an exception had been earved out 
in sub-s. (3) of s. 23 indicated that in trying to achieve the avowed object, 
the Act had made a distinction between an undertaking and an undertaking. 


1974.,] IN RE TATA IRON & STEEL (0.C.3.}—-Tulzapurkar J. 688 


In our view, therefore, the conclusion reached by the Division Bench on the 
ambit of the exception on which reliance was placed by Mr. Advani is clearly 
obiter and does not partake the ratio decidendi of the case. Moreover, with 
great respect, we would like to point out that the conclusion reached by the 
Division Bench appears to run counter to the express language used in sub- 
s. (3) of s. 23. In all humility, we are of the view that on a plain reading of 
sub-s. (3) of s: 28 of the Act, the proper scope and ambit of that exception 
is as we have indicated above in the earlier part of our judgment. 

In the result, the petition succeeds, and we hereby accord our sanction to 
the proposed Scheme of Amalgamation subject to the condition that similar 
sanction is obtained by the transferor-company from the High Court of Judi- 
cature at Calcutta. 

In prayer (b) of the petition, the petitioners are allowed to delete the words 
‘ithe close of business hours on’’ occurring in the first and second line of the 
prayer (b). The amendment to be carried out by the petitioners by tomorrow. 

The petition is, therefore, granted in terms of prayers (a) to (i) subject to 
the condition mentioned above. 

The petitioner will bear its own costs and pay the costs of the Regional 


Director quantified at Rs. 1000. 
Petstion allowed. 


CRIMINAL REVISION. 


Before Mr. Justice Padhye and Mr. Justice Natk. 
MADHAVLAL NARAYANLAL PITTIE 


v. 
CHANDRASHEKHAR CHATURVEDI.* 

Criminal Procedure Code (II of 1974), Secs. 397, 398, 399, 401, 402, 484—Criminal Proce- 
dure Code (V of 1898), Secs. 435, 436, 438, 439—Bombay High Court Appellate Side 
Rules, 1960, Chap. XXVI, Rule 14—Application for revision against order passed by 
Additional Chief Metropolitan Magistrate—Whether such revisional application can 
be entertained by High Court. 


The provisions of ss. 397, 399 and 402 of the Code Criminal Procedure 1973, read 
together, lay down that a revision application can be filed directly to the High Court 
by a party aggrieved by the order of the Magistrate and the High Court can deal 
with the same as it thinks fit. It is not necessary for a party in all cases to file a 
revision application before the Sessions Judge. 

Opinion expressed as to jurisdiction of High Court in entertaining revision appli- 
cation in Rachappa v. M. B. Ganpur,! overruled. 


Tun facts appear in the judgment. 


S. B. Jaisinghani, for the petitioner. 

D. R. Dhanuka, with S. L. Kapse and G. T. Khilnana, for E Nos. 1 
to 4. 

S. A. Wale, Publice Prosecutor, for the State. 


PapHyze J. This revision application has been filed against the order of the 
learned Additional Chief Metropolitan Magistrate, 2nd Court, Mazgaon, Bom- ` 
bay in Case No. 304/N of 1978 arising out of proceedings under s. 145 of the 
Code of Criminal Procedure, 1898. 

At this stage we are not concerned with the merits of the case. The revi- 
sion application came up for admission before Malvankar J., on July 8, 1974 

*Decided, March 1, 1975. Criminal Revi- No. 34 of 1976, decided by Vimadalal J., on 


sion Application No. 446 of 1074. January 81, 1975 (Unrep.). 
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and he issued a rule and interim stay of the order dated June 20, 1974. When 
the revision application came up for final hearing before Bhole J., he passed 
the following order: 

“Mr, R. Jethmalani with S. B. Jaisinghani mentioned. Referred to D.B”. 


It is not clear in this order as to for what purpose the matter was referred to 
the Division Bench. But in view of the said order the revision application 
has been placed before us. We are told by counsel that a question was raised 
before Bhole J. as to whether the High Court has jurisdiction to entertain the 
revision application and that is why reference was made by Bhole J. to a larger 
Bench. Since the matter is before us,,we consider this question which has been 
posed before us, 

It is the contention on behalf of the petitioner, who has filed the revision 
application, that this Court has jurisdiction and can entertain the revision ap- 
plication. The learned counsel for the respondents does not seriously dispute 
the position that the High Court has got jurisdiction to entertain the revision 
application against the order of the Additional Chief Metropolitan Magistrate. 
The learned Public Prosecutor appearing for the State, however, contends that 
the revision application could only be entertained by the Sessions Judge and 
the High Court has no jurisdiction to entertain the revision application. We 
shall consider the rival contentions raised by the counsel. 

We shall, however, state only the necessary facts to understand the point 
involved in the ease: The petitioner filed an application under s. 145 of the 
Code of Criminal Procedure, 1898 on August 14, 1973 in the Court of the Ad- 
ditional Chief Presidency Magistrate (as he then was) 2nd Court, Mazgaon, 
Bombay complaining of having been dispossessed on August 7, 1973 of two 
rooms in 308, Shivlal Motilal Mansion situate at Bellasis Road, Bombay-8. 

After an enquiry into this application, an order was passed on June 20, 1974 
declaring respondent No. 1 to be in possession of the two rooms in dispute and 
that he was entitled to retain such possession until evicted in due course of 
law. It is this order which is sought to be challenged by the present petition. 

It may be noted that during the pendency of the inquiry before the Addi- 
tional Chief Metropolitan Magistrate and before the final order was passed, the 
Criminal Procedure Code was amended and the new Criminal Procedure Code 
as amended came into force with effect from April 1, 1974. 

It has been contended that since the proceedings under s. 145 of the Code 
of Criminal Procedure had commenced when the old Code of Criminal Pro- 
eedure was in force, all the rights of the parties will be governed by the pro- 
visions of the old Code of Criminal Procedure. In effect it was urged that the 
petitioner had a right of revision against the order of the Additional Chief 
Metropolitan Magistrate under the old Code and he could file a revision appli- 
cation in the High Court. On the other hand, it is the contention of the other 
side that there is no vested right of a revision as in the case of an appeal and, 
therefore, the revision against the order passed on June 20, 1974 which was 
after the date the new Code came into force could not be filed under the old 
Code but had to be filed, if it could be, under the provisions of the new Code 
of Criminal Procedure. This question need not detain us for long because the 
Supreme Court in P. K. Mitra v. State of West Bengal,! has clearly laid down 
that the revision application is not a right vested in the party. It has been 
held that it is a discretionary power which has to be exercised in aid of 
justice. Whether or not the High Court will exercise its revisional jurisdic- 
tion in a given case, must depend upon the facts and circumstances of that 
ease. It has further been held that the revisional powers of the High Court 
vested in it by s. 439 read with s. 485, do not create any right in the litigant, 
but only conserve the power of the High Court to see that justice is done in 
accordance with the recognized rules of criminal jurisprudence, and that sub- 
ordinate criminal Courts do not exceed their jurisdiction, or abuse their powers 

1 [1959] A.LR. S.C. 144. 
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vested in them by the Code. They then compared this power with a right of 
appeal given to a party which is a statutory right provided in the Code. That 
right cannot be denied to a party in exercise of the discretionary power even 
of the High Court. It is thus clear that a revision not being a right vested in 
the party or a statutory right, the provisions of the old Code which has been 
repealed by sub-s. (7) of s. 484 of the Code of Criminal Procedure, 1973, could 
not be invoked. The question, therefore, is, whether under the provisions of 
the new Code of Criminal Procedure, this Court has got jurisdiction to enter- 
tain the revision application. 

Reliance has been placed on the decision of a single Judge of this Court, 
Vimadalal J., in Rachappa v. M. B. Gonpur2 In this case the complaint was 
filed on December 11, 1973. The complaint was dismissed by the Additional 
Chief Metropolitan Magistrate, by order dated September 10, 1974 under s. 208 
of the Code of Criminal Procedure, 1898. Against this order the revision ap- 
plication had been filed in the High Court. The question was, whether this 
Court had jurisdiction to entertain the revision application. The learned 
Judge has held that cl. (a) of sub-s. (2) of s. 484 of the new Code has no ap- 
plication to any further proceedings by way of revision of tbat order. He re- 
lied upon the decision of the Supreme Court referred to above. We have no 
quarrel with these observations so far. However, while construing the provi- 
sions of the new Code, the learned Judge has observed as follows: 

“I have, however, no hesitation in coming to the conclusion that as far as this revi- 
sion application is concerned, it must be filed in the Sessions Court of Greater Bombay 
under section 397 of the Code of Criminal Procedure, 1973, for clause (a) of sub-sec- 
tion (2) of section 484 would apply only to the continuance and/or disposal of a pend- 
ing appeal, application, trial, inquiry or investigation. In so far as this revision appli- 
cation was not pending in this Court on the date when the new Code of Criminal Pro- 
cedure came into force, the said clause cannot be invoked for the purpose of giving 
jurisdiction to this Court. The application is, therefore, returned to the applicant, 
who must file it in the Court of Session for Greater Bombay.” 


We also do not find quarrel with the observations made that cl. (a) of sab- 
s. (2) of s. 484 has no application because the revision application was not 
pending on the date the new Code came into force. But we are not in a posi- 
tion to agre?, with respect, to the jurisdiction of this Court in entertaining the 
revision application under the provisions of s. 397 of the new Criminal Proce- 
dure Code. 

A Division Bench decision of this Court in Suraj Prakash v. Gurnani? 
was also brought to our notice. In this case a complaint was filed before the 
new Code came into force. However charge was framed on April 9, 1974, i.e. 
after the new Code came into force. A revision application was filed by the 
accused against the framing of the charge. The question was, whether the re- 
vision application was maintainable against an interlocutory order which was 
passed after the new Code came into force. It was held that a revision appli- 
cation could not be filed against such interlocutory order in view of the pro- 
visions of sub-s. (2) of s. 397 of the new Code. Sub-section (2) of s. 397 
clearly bars a revision application in relation to any interlocutory order passed 
in any appeal, inquiry, trial or other proceeding. If the new Code applies 
then revision application against the interlocutory order is clearly barred. It 
is not necessary for us to say whether the framing of a charge is an inter- 
locutory order, but it appears that the Division Bench proceeded on the as- 
sumption that the framing of the charge was an interlocutory order. Since 
there is a specific bar provided by the Code itself, the interloecntory order is 
not revisable under the new Code. But that is not the question which arises 
before us. This decision, therefore, is not appropriate for the case in hand 
and we need not consider the judgment in great detail. 


2 ' (1975) Criminal Revision Application on January 81, 1975 (Unrep.). 
No. 84 of 19735, decided by Vimadalal J., 8 (1074) '77 Bom. L.R. 458, 
9 


686 THE BOMBAY LAW REPORTER. [VOL. LXXVII. 


Then there is a judgment of the learned single Judge, Bhole J., of this 
Court in J. M. Jain v. Sumermal Sagarji4 This was again a revision appli- 
cation against the interlocutory order admitting certain documents in evidence 
in a complaint which was filed before the new Code came into force. This 
decision. also is, therefore, of not much assistance in deciding the point whieh 


is before us. 

We, therefore, proceed to consider the question posed before us as to whe- 
ther the High Court has jurisdiction to entertain a revision application against 
the final order passed by the Magistrate, after the new Code came into force. 

Under the old Code, the powers of the High Court to revise the orders of 
the lower Court by calling for and examining the record of any proceeding 
before any inferior Court were given by ss. 485 and 439 of that Code. Under 
s. 435, as amended in Bombay, the High Court or any Sessions Judge other 
than the Sessions Judge of the Court of Session for Greater Bombay, could 
call for and examine the record of any proceeding before any inferior criminal 
Court situate within the local limits of its or his jurisdiction for the purpose 
of satisfying itself or himself as to the correctness, legality or propriety of any 
finding, sentence or order recorded or passed and as to the regularity of any | 
proceedings of such inferior Court. The High Court was further given a 
power by sub-s. (4) of s. 435, to call for and examine the record of any pro- 
ceeding in respect of an order made under ss. 118, 122, 143, 144 or 145 not- 
withstanding the fact that such proceeding was before an Executive Magis- 
trate or the Commissioner of Police. Sub-section (4) of s. 485 ag it stood, 
without the Bombay Amendment, provided that if an application under this 
section, i.e. s. 485, has been made either to the Sessions Judge or the District 
Magistrate, no further application shall be entertained by the other of them. 

Section 486 gave power to the High Court to order further enquiry if it 
was found necessary on examining the record. Similar power was given to 
the Sessions Judge also under that provision. Under s. 438, if a revision appli- 
cation was filed before the Sessions Judge, the Sessions Judge could either 
reject the revision application or, if he differed from the decision of the Magis- 
trate, he had to make a report for the orders of the High Court and after con- 
sidering the recommendations of the Sessions Judge, the High Court would give 
its final decision. Section 439 gave High Courts power of revision. 

The provisions similar to those referred to above have been given by the 
new Code in ss. 397, 898, 899, 401 and 402. 

Section 397(7) empowers the High Court or any Sessions Judge to call for 
and examine the record of any proceeding before any inferior criminal Court 
situate within its or his local jurisdiction for the purpose of satisfying itself 
cr himself as to the correctness, legality or propriety of any finding, sentence 
or order, recorded or passed, and as to the regularity of any proceedings of 
such inferior Court. Then sub-s. (3) of s. 897 takes away the power of the 
other Court to entertain a revision application if the revision application has 
been entertained by one of them and disposed of. Sub-section (3) of s. 397 
reads as under: 

“If an application under this section has been made by any person either to the 
High Court or to the Sessions Judge, no further application by the same person shall 
be entertained by the other of them.” 

We may then go to s. 399 which provides for the Sessions Judge’s powers of 
revision. The Sessions Judge has been given powers similar to those to be 
exercised by the High Court under s. 401 of the new Code. Sub-section (3) 
of s. 399 reads as under: 

“Where any application for revision is made by or on behalf of any person before 
the Sessions Judge, the decision of the Sessions Judge thereon in relation to such person 


4 (1975) Criminal Revision Application January 6, 1975 (Unrep.). 
No. 648 of 1974, decided by Bhole J., on 
e 


1975.] MADHAVLAL V. CHANDRASHEKHAR (A.CR.J.)—Padhye J. 687 


shall be final and no further proceeding by way of revision at the instance of such 
person shall be entertained by the High Court or any other Court.” 


In this connection we may also have an occasion to refer to the provisions of 
s. 402 of the new Code which runs as under: 


“402. (1) Whenever one or more persons convicted at the same trial makes or 
make application to a High Court for revision and any other person convicted at the 
same trial makes an application to the Sessions Judge for revision, the High Court 
shall decide, having regard to the general convenience of the parties and the importance 
of the questions involved, which of the two Courts should finally dispose of the appli- 
cations for revision and when the High Court decides that all the applications for revi- 
sion should be disposed of by itself, the High Court shall direct that the applications 
for revision pending before the Sessions Judge be transferred to itself and where the 
High Court decides that it is not necessary for it to dispose of the applications for | 
revision, it shall direct that the applications for revision made to it be transferred to 
the Sessions Judge. 

(2) Whenever any application for revision is transferred to the High Court, that 
Court shall deal with the same as if it were an application duly made before itself. 

(3) Whenever any application for revision is transferred to the Sessions Judge, 
that Judge shall deal with the same as if it were an application duly made before himself. 

(4) Where an application for revision is transferred by the High Court to the 
Sessions Judge, no further application for revision shall lie to the High Court or to any 
other Court at the instance of the person or persons whose applications for revision 
have been disposed of by the Sessions Judge.” 


Reverting to s. 397, it appears to us that the High Court as well as the Ses- 
sions Judge have been given co-ordinate powers to call for and examine the 
record of any proceedings before any inferior criminal Court. It may, no 
doubt, be said that a party has no right of revision as such, but any party can 
move a Court, whether High Court or a Sessions Judge, for calling for the re- 
eord of any proceedings of any inferior Court and examine the same, for the 
purpose of satisfying itself or himself as to the correctness, legality or pro- 
priety of any finding, sentence or order. It, therefore, appears on the plain 
reading of this section that it is either the High Court or the Sessions Judge 
which may by itself or himself suo motu call for and examine the record, or 
any irregularity or illegality in the proceedings may be brought to the notice 
of the High Court or the Sessions Judge by any person including a party to 
a proceeding before inferior criminal Court. However, once any of these two 
Courts have entertained the case then the other Court will refrain from taking 
any action in the same matter, as provided by sub-s. (3) of s. 397. Sub- 
section (3) of s. 397 clearly lays down that once an application under s. 397 
has been made to any of the two Courts, then no further application by the 
same person shall be enetrtained by the other Court. 

On the reading of these provisions, it would appear that both the High 
Court and the Sessions Judge have got the power to go into the record and 
have jurisdiction to pass the necessary orders after examining the record of 
any proceeding. It is not, therefore, that either the High Court or the Sessions 
Judge, has no jurisdiction to go through the record or to entertain an appli- 
cation if made by any person and to pass the necessary orders thereon. It 
does appear and particularly on the reading of sub-s. (3) of s. 397, that any 
person interested can move the Court, either the High Court or the Sessions 
Judge, by making an application for revising the order of the inferior Court. 
It is for that Court before whom an application has been made to entertain it 
or not. That, however, is a different question. But the jurisdiction of the 
Court is not barred if the Court is inclined to exercise the powers vested in 
it or him. If, as is contended, the High Court has no jurisdiction to enter- 
tain a revision application then that ig likely to cause prejudice to one of the 
parties and that party will be put to a disadvantage. If the contention raised 
on behalf of the State is accepted then in that case every revision application 
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against an order of a Magistrate must be made to the Sessions Judge and can 
never be made to the High Court. If that is so, then the High Court will not 
be in a position to entertain a further application at the instance of that party 
and the order which is passed by the Sessions Judge would be a final order, 
as provided in sub-s. (3) of s. 399 of the new Code. Under the old Code, both 
the High Court as well as the Sessions Judge excluding the matters in Greater 
Bombay, had concurrent jurisdiction and powers to entertain revision applica- 
tions. The revision application could be filed either before the Sessions Judge 
in the mofussil or before the High Court direct and there was nothing to pre- 
vent the High Court in entertaining such a revision application and disposing 
it of but as a matter of practice, the High Court had laid down for itself cer- 
tain guidelines and had also made a rule to the effect that ordinarily where 
the Sessions Judge as well as the High Court have got concurrent jurisdiction, 
the revision application should be filed first before a Court of lower jurisdic- 
tion namely the Sessions Judge and then the order of the Sessions Judge, if 
necessary could be revised by the High Court in further revision application. 
Rule 14 of Chapter XXVI of the Bombay High Court Appellate Side Rules 
provided that in the absence of special circumstances, the High Court will not 
entertain an application for revision where an application for revision might 
have, but has not, been made to a lower revisional Court. There are also deci- 
sions of this High Court where it has been laid down that except in excep- 
tional circumstances the High Court will not directly entertain a revision ap- 
plication from the order of a Magistrate. It would thus appear that under 
the old Code if the revision application filed by a party before the Sessions 
Judge was rejected, then that party had a further opportunity of revision be- 
fore the High Court and the High Court could give, if it was found neces- 
sary, a relief to the party concerned. That opportunity is now taken away 
by the new Code if a revision application were to be filed before the Sessions 
Judge. Once the revision application filed by a party before the Sessions 
Judge is rejected then under the new Code by virtue of provisions of sub- 
s. (3) of s. 399, that order becomes final and that party whose revision has 
heen rejected by the Sessions Judge cannot further move the High Court for 
the revision of the said order though the opponent can file a revision applica- 
tion if the revision were allowed. Thus the party who approaches the Sessions 
Judge in revision against an order of the Magistrate under the new Code is 
deprived of the advantage of the order of the High Court in a revision under 
the new Code and has to be satisfied with the order of the Sessions Judee un- 
less his application under art. 227 of the Constitution were entertained by the 
High Court. That is, however, an exceptional and purely diseretionary re- 
medy and there may or may not be any interference. If the High Court’s 
jurisdiction to entertain a revision application directly from the order of the 
Magistrate was to be barred a specific provision to that effect could have been 
made in the Code itself. On the contrary we find in s. 397 that the power has 
been given to both the Courts simultaneously and on the wording of s. 397, 
a party is not precluded from invoking the powers of any of them. It is left 
to the partv concerned to avail of anv of the two remedies but he cannot how- 
ever avail of both the remedies once he has chosen his course. 


We may also refer to the provisions of s. 402, which would also support 
the view which we are taking. We have already quoted s. 402. Section 402 
of the new Code clearly indicates that a revision application could be filed 
both before the High Court as well as the Sessions Judge. If several persons 
are convicted at the same trial, some of the convicted persons may make an av- 
plication to the High Court and the others may make an application to the 
Sessions Judge and then it lays down the procedure that has to be followed in 
such a contingency. This would clearly show that an application for revision 
can be made either to the High Court or to the Sessions Judge and the revi- 
sion application to the High Court is not at all barred. It is not, therefore, 
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correct to say that since power has been given both to the High Court and to 
the Sessions Judge to revise the orders of the inferior Courts that the revision 
must necessarily be filed before the Sessions Judge who is a Court inferior to 
the High Court and that the High Court’s jurisdiction would be barred. We 
are, with respect, not in a position to agree with the view expressed by our 
learned brother Vimadalal J. in Rachappa v. M. B. Ganpur to the effect that 
the revision application must be filed in the Sessions Court and the High Court 
could have no jurisdiction to entertain the revision application. We also do 
not agree that the revision application should be returned to the Sessions Judge 
for the reason that this Court has no jurisdiction to entertain the revision ap- 
plication. The different provisions of the new Code as sections 397, 399 and 
402 did not come to be considered in that case. On the reading of these pro- 
visions together, we are of the view that the jurisdiction of the High Court 
in entertaining the revision application against an order of the Magistrate is 
not barred and it is not necessary for a party in all cases to file a revision ap- 
plication before the Sessions Judge. The High Court may or may not interfere 
with the order but that is not to say that this Court has no jurisdiction or 
power to entertain the revision application. Accordingly we take the view 
that a revsion application can be filed directly to the High Court by a party 
aggrieved by the order of the Magistrate and the High Court can deal with 
the same as it thinks fit. However, we sitting in a Division Bench, do not in- 
tend to deal with this case on merits. This is a revisional matter within the 
jurisdiction of the single Judge. Accordingly we send this case to single Judge 
who will deal with the same in accordance with law. Order accordingly. 


APPELLATE CIVIL. 
Before Mr. Justice Deshmukh and Mr. Justice Lentin. 
DR. SUDHAKAR SHANKARLAL NAVAL 


v. 
ARUNLAL GOVARDHANDAS GUJRATHI.* 


Maharashtra Municipalites Act (Mah. XL of 1965), Secs. 16(1)(h), 325(5), 150(2), 21, 
17, 2(31), 332~Maharashtra Municipalities Election Rules, 1966, Rules 13(2), 15— 
Conditions necessary to attract s. 16(1) (h)—Particular period for which arrears are 
claimed not mentioned in bill under s. 150(2), effect of Presumption under s. 325(5), 
where available—Scrutiny of nomination of candidates for Municipal Council—Non- 
joinder of Municipal Counctl—Effect of. 


Under s. 16(1)(h) of the Maharashtra Municipalities Act, 1965, three things are 
necessary before disqualification attaches to the candidate and his nomination paper 
is rejected. They are (1) arrears of sum due to the Municipal Council;, (2) a bill as 
required by s. 150 of the Act; and (3) presentation thereof to the person concerned. 

A bill under sub-s. (2) of s. 150 of the Maharashtra Municipalities Act, 1965 is re- 
quired to (a) specify the period for which the sum is claimed; (b) specify the pro- 
perty, occupation or things in respect of which that sum is claimed; (c) give notice 
of the liability that will be incurred in default of payment within the specified time: 
and (d) give the time within which an appeal may be preferred. Where, out of these 
four particulars, the particular regarding the period for which the arrears are claimed 
is not mentioned in the bill in the manner required by s. 150(2) read with s. 332 of 
the Act, the bill becomes defective in one important particular and it is rendered no 
proper notice under s. 150 of the Act. 

The provision of sub-s. (5) of s. 325 of the Maharashtra Municipalities Act, 1965, 
which enables a presumption to be drawn that a communication sent through post 
must have or must be deemed to have been received by the assessee concerned, must 
be strictly construed. Where, therefore, the assessee denied receipt of the bill and 
the postal certificate made no reference to the residential address of the assessee at 


*Decided, November 29/30, 1974. Special Civil Application No. 2550 oof 1974. 
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all, that is to say, neither the lane nor the locality where he was residing was men- 
tioned, it was held that in such a case the presumption under s. 325(5) which can 
lead to penal consequences cannot be raised. 

Reading Rule 13(2) and Rule 15 of the Maharashtra Municipalities Election Rules, 
1966 along with s, 21 of the Maharashtra Municipalities Act, 1965, it is clear that at 
the moment when the nomination of candidates alone is under scrutiny and exami- 
nation of the Returning Officer, the Municipality is nowhere in the picture and, there- 
fore, there is no need to join the Municipal Council as a party respondent. 


THE facts appear in the judgment. 


R. D. Hattangads with A. P. Vage, for the petitioner. 

Dr. B. R. Naik, for opponent No. 1. 

Raghavendra A. Jahagirdar, for opponents Nos. 3, 4, 5, 7, 8 and 9. 

A. M. Salik, Additional Government Pleader, for opponent No. 10. 
Names of opponents Nos. 2 and 6 deleted. a 
Bhatta not paid for opponent No 11. 


DESHMUKH J. This is a petition to quash the order of the Returning Officer, 
who was appointed at the elections of the Chopda Municipal Council, reject- 
ing the nomination paper of the petitioner. This order was confirmed in ap- 
peal by the Assistant Judge, Jalgaon, and hence this writ petition. The facts 
leading to the present petition are few and simple. Under the provisions of 
the amended Maharashtra Municipalities Act, 1965, an election programme was 
declared for the Chopda Municipal Council by the Collector of Jalgaon. The 
petitioner filed his nomination paper for the purpose of contesting the post of 
the President of the Municipal Council. Respondents Nos. 2 to 9 were the other 
candidates along with him. The nomination papers were required to be filed 
between October 14 and October 21, 1974. Respondent No. 10, in this peti- 
tion, is the Returning Officer. The date of the serutiny for these nomination 
papers was October 22, 1974. It is the ease of the petitioner that he made en- 
quiries in the Municipal Office about the taxes due from him and on informa- 
tion received he deposited Rs. 494 in the treasury of the Municipality on the 
same day. Thereafter he filed his nomination paper on October 21, 1974, which 
came up for scrutiny on October 22, 1974. 

At the time of the scrutiny respondent No. 1, the rival candidate, raised an 
objection to the petitioner’s candidature. The only ground was that the peti- 
tioner was in arrears to the extent of Rs. 28 as dues for the cycle tax. Accord- 
ing to respondent No. 1, a bill was served on the petitioner in this behalf and 
a certified copy was obtained by him on October 20, 1974. That bill or a certi- 
fied copy of that bill along with the certificate of posting under which it is 
supposed to have been sent to the petitioner are produced in this petition at 
exh. 3 at page 57 of the paper book. The bill is dated October 1, 1973. The 
main objection was that this was a bill despatched to the petitioner under certi- 
ficate of posting through post and it must be presumed under s. 325(5) of the 
Maharashtra Municipalities Act, 1965 (hereinafter referred to as the ‘said 
Act’) that it was received by the petitioner on the next day. This bill is in 
confirmity with the requirements of s. 150 of the said Act, and therefore the 
petitioner is disqualified, being in arrears of municipal tax on the date of the 
scrutiny in spite of the service of a notice under s. 150 of the said Act. 

The petitioner denied before the Returning Officer that he was in arrears of 
the amount and also denied that he ever received a bill like exh. 5 before us. 
According to him, he had a bicycle sometime before 1961. In 1970 he received 
a bill claiming cycle tax along with the arrears and he wrote a letter to 
the Municipality intimating them that nothing was due from him, as he did 
not own or possess a bicycle from 1961. His further case is that not only no 
further steps were taken as is required for non-payment of the amount but 
be never received any further bills for any subsequent years. He had there- 
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fore reason to believe that the Chief Officer was satisfied that nothing was due 
from him and the notice stood cancelled. 


Having heard the rival contentions and after looking into the bill at exh, 3, 
the Returning Officer held that this was a bill in accordance with the provi- 
sions of s. 150 of the said Act and since it was posted under a certificate of 
posting as required by sub-s. (5) of s. 325 of the said Act, a presumption of 
service must be raised. Since he was admittedly in arrears as having not paid 
that bill, he was disqualified under s. 16(/)(h) of the said Act. 

An appeal carried to the District Court failed as the Assistant Judge, who 
decided it, also confirmed both the findings of the Returning Officer. Being 
agerieved this petition is filed. 

Only two points arise for our consideration. The first is whether the notice, 
exh. 3, is in consonance with the provisions of s. 150, and the second is whe- 
ther a presumption of service is required to be raised in this case under the 
provisions of sub-s. (5) of s. 325 of the said Act. Before, however, we consider 
the merits of the petition, it would be appropriate to dispose of some of the 
technical objections raised by Dr. Naik on behalf of respondent No. 1. 

Ilis first technical objection was that the Municipal Council not having been 
made a party, the petition suffers from the non-Joinder of necessary parties. 
We find no substance in this contention. At the moment the nomination of 
candidates alone is under scrutiny and examination. So far as the scrutiny 
of nomination paper is concerned, as provided by the Maharashtra Municipali- 
ties Election Rules, 1966, (hereinafter referred to as the ‘Rules’) the scrutiny 
is to be conducted by the Returning Officer on the day fixed for that purpose. 
While examining the nomination papers he had to decide all objections which 
may be made to any nomination or has to take into consideration suo motu any 
objection that may occur to him and has to decide all such objections includ- 
ing those raised by him after such summary enquiry as he thinks necessary and 
thereafter either reject or accept the nomination papers. This is the function 
performed by the Returning Offiecr under sub-rule (2) of Rule 13 of the Rules 
when he passes an order on cach of the nomination papers either accepting or 
rejecting the same. The order is appealable at the instance of any of the can- 
didates who are contesting that post. This is provided by Rule 15. The ap- 
real lies to the District Judge of the district in which the municipal area is 
situate. Who shall be made parties to this dispute is not specifically laid down 
by the Rules. It is obvious that so far as the scrutiny before the Returning 
Officer is concerned, the person who would remain present as laid down by the 
Act and the Rules are the candidates themselves and two representatives of 
each of the candidates. It is the candidate who has to object to the nomina- 
tion of his rival and it is the candidate who is given the right of appeal to 
the District Court. This decision is final and the decision of the Returning 
Officer subject to this right of appeal is also made final by sub-rule (10) of 
Rule 15 of the Rules. 

Though there is no specific provision, it is clear that the candidates alone 
would be present along with their authorised representatives before the Re- 
turning Officer and it is the candidates alone who would be made parties in the 
appeal along with the Returning Officer as an authority who decided the ob- 
jections. That has been done in this case. While filing the present petition, 
the petitioner joined all the rival candidates including respondents Nos. 2 and 
6 who had subsequently withdrawn. In view of the fact that they had with- 
drawn from the elections their names were deleted from this petition. After 
joining the first nine respondents as his rival candidates, the petitioner has 
joined respondent No. 10 as the Returning Officer and respondent No. 11 the 
Judge who decided the appeal under Rule 15 as formal parties. 

Even though the Rules do not give any specific guidance regarding the par- 
ties to be made in this dispute considerable light can be derived from the pro- 
visions of s. 21 of the said Act which deals with disputes in respect of elec- 
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tion, co-option or nomination of Councillors. Sub-section (Z) of s. 21 general- 

ly declares a right to challenge the elections. Sub-section (2) lays down the 
contents of the petition. Sub-section (3) deals with the reliefs or declarations » 
that should be asked for by the petitioner in the election petition. There are 
three clauses to sub-s. (3) of s. 21. The first clause says that a petitioner can 
ask a declaration that the election of all or any of the returned candidates is 
void. Sub-section (4) which deals with the parties to be made when certain 
declarations are sought under sub-s. (3) points out that the petitioner shall 
join as respondents to his petition the returned candidate or candidates in res- 
pect of whom such declaration is claimed. Under clause (b) of sub-s. (3) the 
declaration claimable is that the election of all or any of the returned candi- 
dates is void and that he himself or any other candidate has been duly elected. 
When such a declaration is claimed, under cl. (b) of sub-s. (4) of s. 21 all 
the contesting candidates other than the petitioner have got to be joined as 
party respondents. When we go to the provisions of cl. (c) of sub-s. (3) of 

s. 21 when the co-option or nomination of all or any of the co-opted or nomi- 
nated councillors is to be challenged as void, under cl. (d) of sub-s. (4) of 

s. 21 all or any of the co-opted or nominated councillors in respect of whom A 
such declaration is claimed and the Council who cotopted the councillor or the 
State Government who nominated the councillor, must also be added as party 
respondent. It, therefore, appears that before the election process is completed 
and before the Council is really formed, which Council co-opts additional 
members, the Council does not seem to come in picture at all. When the co- 
option of the councillors is to be challenged, the Council must be made a party 
and when the nomination by Government is to be challenged, the State Gov- 
ernment must be made a party. These provisions clearly indicate that at ear- 
lier stages when nomination is under challenge, the Municipality is nowhere in 
the picture and it need not be joined as a party respondent. We are there- 
fore of the view that this technical objection raised by Dr. Naik has no sub- 
stance and must be rejected. 

The next general objection to the entertainment of the petition is that the 
Court shall not entertain a petition of the present type because the elections of 
the candidates can be challenged only once when the election process is com- 
plete. There are no two stages when the challenge is to be thrown as is sought 
to be thrown by the petitioner and thereafter by a general election petition. 
What is argued is that under the Rules the right to challenge nomination is 
given only to the rival candidates and the right of appeal is also confined to 
these candidates. These Rules seek to make the decision of the Returning 
Officer and the District Judge respectively as final under the provisions of sub- 
rule (J0) of Rule 15. Dr. Naik wanted to argue that this provision is ultra 
vires the Maharashtra Municipalities Act, but could not support that argument 
any longer when his attention was drawn by the learned counsel for the peti- 
tioner to the provisions of s. 17 of the said Act. Section 17 specifically em- 
powers the State Government to make Rules generally to provide for or to re- 
gulate matters in respect of elections to be held under this Act. This is an 
additional provision besides the provisions of Chapter XXIV which speak of 
the Rules and by-laws making power of the State Government in relation to, this 
Act. Sub-section (J) of s. 17 generally authorises the State Government to 
make Rules in the matter of regulating elections; sub-s, (2) thereof points out 
that without prejudice to the generality of the foregoing powers, the State 
Government may make Ruleg with regard to all or any of the following matters. 
Thereafter follows a list of several matters contained in els. (a) to (g). Clause 
(d) of sub-s. (2) of s. 17 is relevant for our purpose. It permits Rules be- 
ing made in the case of nomination of candidates, form of nomination paper, 
objections to nominations, scrutiny of nominations and appeals against accept- 
ance or rejection of nomination papers. In view of this statutory provision 
permitting the State Government to make Rules for the C of the elec- 
tion, it is futile to argue that Rule 15 is ultra vires the Ac 
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He then argues that the normal approach to elections adopted under art. 329 
uf the Constitution, and the provisions of the Representation of the People Act, 
1951, is that an election shall be challenged only once and that too after the 
candidates are returned and declared elected. He cited some of the judgments 
of the Supreme Court and also drew our attention to the provisions of s. 80 
in Chapter II of the Representation of People Act. It is not necessary to en- 
ter into a detailed discussion in that behalf. Suffice it.to say that so far as 
this Court is concerned, the point seems to be already concluded. The provi- 
sions of the Maharashtra Zilla Parishads and Panchayat Samitis Act (Maha- 
rashtra Act No. V of 1962) in the matter of elections are pari materia with the 
provisions of the Municipalities Act, 1965. While interpreting some of the 
provisions of that Act it has been found that rights relating to the elections not 
being common law rights or fundamental rights, it is the provisions of the 
statute that determines the extent and the contents of that right. Some ob- 
servations of the Supreme Court in the case of Jagan Nath v. Jaswant Singh! 
have been relied upon to show that the general rule is well-settled that the sta- 
tutory requirements of election rules must be strictly observed and that an 
election contest is not an action at law or a suit in equity but is a purely 
statutory proceeding unknown to the common law and that the Court possesses 
no common law power. The learned Judges of the Division Bench of this 
Court held that the right to challenge elections seems to have been divided in- 
to two parts, as if, so far as the nomination of candidates is concerned, the 
right is vested with the rival candidates and the remedy is through tle provi- 
sions of the rules by filing an appeal to the District Court. That being so, 
the normal right of any voter to challenge the election seems to have been cur- 
tailed to the extent of challenging the validity of nominations. Barring this 
ground, the rest of the grounds are always open to any voter to urge against a 
successful candidate and challenge his election. Since we find that with minor 
difference in the language the provisions of this Act are similar to the provi- 
sions of the Zilla Parishads and Panchayat Samitis Act, which were dealt with 
exhaustively by the learned Judges in the case of Venkatrao v. Vithal? and 
since we are in respectful agreement with the views expressed therein, we think 
that there can be no technical objection to the entertainment of the present 
petition. 

The third ground urged by him was that a litigant has no right to move the 
Court under art. 226/227 of the Constitution, but this is a discretionary re- 
medy. The Courts have always entertained petitions where there has been a 
failure of justice. However, where the effect of entertaining a petition and 
passing an order would be that injustice would be perpetrated or an unfair 
advantage would be gained by a petitioner, the Courts refrain from entertain- 
ing such petition. He relied upon the judgment of the Punjab High Court for 
making such general observation as also the judgment of the Supreme Court 
in A. M. Allison v. B. L. Sen? There can be no quarrel with the general 
proposition that a special remedy afforded by the Constitution under arts. 226, 
227 should not lead to the perpetration of injustice. However, whether the 
factual situation is of that type, depends upon how one looks upon the facts 
and circumstances of the case. 


In the petition before us for instance, a disqualification has been alleged 
against a person who has been described to be a leading medical practitioner 
and a property owner of Chopda. The total allegation of arrears against him 
is, so far as the record goes, that he has not paid cycle tax to the tune of 
Rs. 28. Apart from the fact that he is seriously disputing his liability to pay 
that tax at all, since he does not own a bicycle from 1961 onwards, the ques- 
tion is that mere existence of arrears of tax is not a disqualification under the 
Act. 


1 pee A.LR. S.C. 210. 8 [1957] A.LR. S.C. 227. 
2 (1968) 65 Bom. L.R. 845. m 
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The provisions of s. 16(/)(A) of the said Act which creates disqualification 
lay down that no person shall be qualified to become a councillor whether by 
election, co-option or nomination who is in arrears (otherwise than as a trustee) 
of any sum due by him to the Council after the presentation of a bill there- 
for to him under s. 150. What is, therefore, required is that not only that a 
person must be in arrears but a bill must be presented to him under s. 150 of 
the Act. Three things therefore seem to be necessary. They are, arrears of 
the Municipal Council which are due, a bill as required by s. 150 and the pre- 
sentation thereof to the person concerned. When these things exist and still 
there is non-payment, the disqualification attaches and the nomination paper 
has got to be rejected. 


The dispute in this case is confined to two important allegations. One is 
that no bill was ever presented to the petitioner. It is not the case of the ob- 
jector that a bill was personally presented by an officer or a servant of the 
Municipal Council to the petitioner. The only allegation is that in accordance 
with the provisions of s. 325(5) of the Act a bill was sent under certificate of 
posting and the presumption required by that sub-section be raised and it be 
held that the petitioner is served. The next bone of contention is whether the 
so-called bill, of which a certified copy is made available to us, is as required 
by the provisions of s. 150. Assuming that an inference of service is to be 
drawn, is the bill which is supposed to have been sent of a type which is re- 
quired by s. 150% One has to merely read the bill as is produced and draw an 
inference of law whether all the requirements of s. 150 are satisfied. Both 
these are essentially questions of law and they are also points of general im- 
portance on which the view of this Court should be known, so that the Re- 
turning Officers and the District Judges, who are made the appellate Autho- 
rity, should have guidance as to what inference should be drawn. If on both 
these points erroneous inferences are drawn, the provisions of the statute are 
not followed and a consequential decision is undoubtedly unjust to the peti- 
tioner. It is from this point of view that we are inclined to think that the 
petition should be entertained and the views of this Court on both these points 
of law should be made known, We may add that so far as the contents of a . 
bill under s. 150 of the present Municipalities Act is concerned, there is al- 
ready a reported judgment of this Court in the case of Kasturchand v. Dist. 
Judge, Nagpur.* That judgment is clear enough on the requirements of the 
contents of a bill under s. 150. However, the Returning Officer and the appel- 
late Authority in the appellate Court have distinguished this judgment on 
facts, though in our view, the principle laid down in that case is attracted by 
the facts and circumstances of the present case. 


We will now take up the two main points which arise in this case for our 
consideration. Is the present bill, exh. 3, in accordance with the provisions of 
s. 150% Section 150 requires that when any amount becomes due to the 
Council under this Act or the rules or by-laws framed thereunder, the Chief 
Officer shall, with the least practicable delay, cause to be presented to the per. 
son liable for the payment thereof, a bill for the sum claimed as due. This is 
provided by sub-s. (J). Under sub-s. (2) every such bill shall: (i) specify 
the period for which the sum is claimed, (ii) specify the property, occupation 
‘or thing in respect of which the sum is claimed, (iii) also give notice of the 
liability that would be incurred in default of payment within specified time, 
and (iv) give the time within which an appeal may be preferred as provided 
by the provisions of the said Act. So far as the bill under s. 150 is concerned, 
the section does not preseribe an w pro forma. Dr. Naik tried to argue that the 
bill, exh. 3, is in a preseribed form and since the municipality has filed the 
prescribed form as laid down by the Maharashtra Municipal Account Code, 
1971, the legality of that bill could not be challenged. We are unable to agree 
with Dr. Naik that any form has been prescribed for a bill under s. 150. 


e4 (1967) 70 Bom. L.R. 285, s.c. [1968] A.LR. Bom. 881. 
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Dr. Naik took us through the provisions of Chapter VIII of the said Act re- 
lating to the budget and account, and particularly drew our attention to the 
provisions of s, 102 relating to the "Municipal accounts. He says that under sub- 
s. (Z) of s. 102 accounts of the receipts and disbursements of every Council 
shall be kept in accordance with the rules contained in the Municipal Account 
Code prescribed by the State Government and shall be placed before the Coun- 
cil in the prescribed manner. He, therefore, says that the Maharashtra Muni- 
cipal Accounts Code, 1971, of which a copy was made available to us, is the 
prescribed Code under s. 102. This Code contains two relevant Rules, viz. 76 
and 77. Under Rule 76 demand register is dealt with and a form under which 
a demand register has to be prepared, maintained and entries made by the 
officers of the municipalities has been laid .down. When such demands are 
posted in the demand register, under Rule 77 bills are to be prepared in Form 
48 and presented to the tax payer. He therefore says that the present bill, 
exh. 8, being in Form 48 prescribed by the Code, which itself is a prescribed 
Code under s. 102, the bill must be deemed to have been in a preseribed form. 

We may point out that there is an obvious fallacy in this argument. Bec- 
tion 102 deals with the maintenance of the accounts in respect of receipt and 
disbursement and for that purpose provides a prescribed Code. Presentation 
of a bill precedes receipt but it is neither receipt nor disbursement. Section 
102 therefore does not specifically deal with the form of bills. Section 150 
which speaks of the contents of a bill before it is presented does not say that 
the bill shall be prepared in a prescribed form. That section remains content 
by pointing out what particulars must be mentioned in a valid bill under it. 
The Government undoubtedly has right to make Rules under s. 321 of the said 
Act for carrying out the purpose of the Municipalities Act generally. For the 
sake of uniformity and as a matter of facility, the Code may include a form 
of bill that might make the task of the municipal auditors, who have to audit 
the municipal accounts all over the State, easy. However, s. 150 does not speak 
of a prescribed form in which the bill must be presented. A form of bill sug- 
gested under the Code which the municipalities may be bound to follow does 
not become a prescribed form of bill for the purpose of s. 150. In the earlier 
judgment of this Court in the case of Kasturchand this question has been dis- 
cussed at length and it is pointed out that s. 150 does not prescribe any pro 
forma of a bill. It would be enough if all the requirements of that section 
find place in a bill, irrespecitve of the form in which it may be presented, the 
bill becomes valid one. 

The only small question, therefore, that now remains is whether the bill, 
exh. 3, contains all the folir requirements of a valid bill under s. 150. Shri 
Hattangadi, counsel for the petitioner, attacked this bill by pointing out that it 
does not contain the period for which the Municipal Council claims the amount 
as due. He referred us to the top line in the bill, which is as follows: 

‘Bill for the tax ending with the period 31-3-1974 

34-3-9989% Dall area eraen wera fae” 

Shri Hattangadi relied upon one of the meanings of the word ‘period’ noted in 
the Oxford Dictionary as being portion of time which has a starting point and 
terminal point. He says that the terminal point has been mentioned in this 
bil, but not the starting point. We are not much impressed with this argu- 
ment. The description in the title of the bill is that ‘‘it is a bill for a period 
ending with...’? The municipal taxes are always for a year and the period 
which: 18 referred to here is undoubtedly a municipal year ending with March 
31, 1974. Now the municipal year has beeen defined by the provisions of s, 2, 
cl. (31) of the said Act. The definition is ‘official year’ or ‘financial year’, 
and that is the year which commences on the first day of April. It is im- 
portant to note that in the definition in cl. (37) of s. 2, only one date is given, 
viz. beginning with April 1, which by necessary implication must end with 
March 31 that follows. If, therefore, the period of Municipal tax is the one 

B.L.R.—42. 
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ending with March 31, 1974, it is undoubtedly for a period which began on 

April 1, 1973. The bill at the top portion does describe that it is a bill for 

‘a current year 1973-74 and it purports to have been prepared on October 1, 
3. 

This general reference in the top of the bill would not serve the purpose in 
the present case because the entire tax that is claimed is for arrears. Now, 
what is described in the margin in the first column is in relation to the head 
of the tax for which the bill is prepared, the second column is for the arrears 
of tax, the third column is for the current dues and the fourth column is the 
total of the claim. In the bill in question, exh, 3, Rs. 28 are claimed in the 
second column as arrears. Nothing is shown for the current year and Rs. 28 
are again shown in the last column as the total dues. The wording of s. 150 
and the contents thereof require that the assessee must be apprised of the 
period for which the particular amount claimed is due. We might pointedly 
refer to the opening part of sub-s. (2) of s. 150 which says that every such 
bill shall specify the period for which the sum is claimed. What is therefore 
necessary is that the bill must show on the face of it that the demand made 
relates to a particular period. 

It is possible to look at the bill from two different points of view. If there 
is only one item claimed and that is mentioned in the third column of current 
demand, it is possible to say that by looking at the bill as a whole one may 
come to the conclusion that this being the bill for the current year and only 
that year’s taxes are claimed, it would be a bill for the current year which 
began on April 1 and ended on March 31 of the following year. However, 
when a bill like exh. 3 is before a Court or an assessee, it gives him an infor- 
mation that the municipality is claiming Rs. 28 for the cycle tax and the entire 
tax is for the arrears. We may concede for argument’s sake that an assessee 
who knows that the cycle tax is Rs. 2 per year may calculate and imagine that 
this is a tax, for fourteen years. The question, however, is not yet solved. Which 
fourteen years in the past are those for which this is a bill? The wording of 
s. 150(2) requires that ‘the period for which a particular bill is claimed’ must 
be specified. The intention of s. 150(2) is that it must give a clear informa- 
tion to the assessee of the four requirements of this section, so that non-pay- 
ment of that tax will lead to the penal consequences like a notice of demand’ 
and a distress warrant. 

Dr. Naik drew our attention to the provisions of s. 332 of the said Act which 
declares that any informality, clerical error, omission or other defect of form 
in any assessment made or in any distress levied or in any notice, bill, sum- 
mons or other document issued under this Act will not render the assessment, 
distress, notice, bill or any other document as invalid or illegal provided there 
has been a.compliance in substance with the provisions of the Act or the Rules 
or the bye-laws. This section, which seems to be new in the Municipalities 
Act is relied upon by him to show that substantial compliance with the provi- 
sions of the Act or the Rules or bye-laws may be enough. According to him, 
the bill, exh. 3, has substantially complied with the provisions of s. 150. We 
think that so far as the present bill exh. 3 is concerned, it is not possible to 
say that it complies with the provisions of s. 150 even in the manner laid 
down by s. 332. Service of a bill under s. 150 is a mandatory provision. 
While preparing that bill, as one of the documents enumerated in s. 332, the 
particulars which are required to be incorporated in such a document may find 
place though not exactly in the manner required by the section, but substan- 
tially those particulars must appear. In that case, it will be possible to say 
that in framing a particular bill or assessment order there has been substan- 
tial compliance and want of pro forma or the strict manner in which the parti- 
eulars are to be written would not render the bill or the document concerned 
illegal or invalid. For instance, taking into consideration the bill which is 
only for arrears and not for current demand, it might have been enough to 
say that the arrears of Rs. 28 are from or for that period beginning with one 
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year and ending with the other year. It is not enough to give particulars of 
each year’s assessment or each year’s liability, as composite period clubbed. to- 
gether with the requisite amount would give sufficient information to the 
assessee of his liability. This might be a substantial compliance but not a 
mere entry with the amount due as for the past arrears. We are thus satis- 
fied that exh. 3 does seem to contain all other particulars, but does not con- 
tain the particulars regarding the period for which the bill is being claimed. 
The bill made in the current year and the top line which we have quoted 
above, will not be relevant when the bill has to indicate the period for which 
the amount is claimed. The top line quoted above only shows the period dur- 
ing which the claim is being made. In other words, in the year 1973-74 the 
present demand is made for the past arrears of which no particular period has 
been mentioned. The bill also mentions that the assessee has to pay the amount 
within fifteen days or has to satisfy the Chief Officer as to why he should not be 
made liable to pay the bill within the period of fifteen days. It also mentions 
that if the assessee does not want to pay and is unable to satisfy the Chief 
Officer he may file an appeal as provided by s. 150 within the period of fifteen 
days. Lf none of these things are done a notice of demand will be issued. It, 
therefore, appears that out of the four particulars, one particular regarding 
the period for which the arrears are claimed is not mentioned in the bill in 
the manner required by s. 150 read with s. 332. Thus the bill is defective in 
one Important particular and renders the bill exh. 3 as no proper notice under 
s. 150 of the said Act. 


We find that there is another infirmity in the procedure adopted by the 
Municipal Council. The petitioner has disputed the receipt of the bill. Ac- 
cording to him, he never received such a bill. The evidence for the receipt 
of the bill by him is not direct but is again a matter of inference to be drawn 
from the provisions of sub-s. 825(5). Chapter XXV deals with service of 
notices, execution of works on default and compensation. Section 325 normal- 
ly conceives of any notice under the Act being served upon the assessee by 
giving or tendering the notice to him at his address, or alternatively if he is 
not found at his address by giving or tendering it to some adult member or 
servant of his family. If none of these modes are available and the person to 
whom the notice sent refuses to accept it, then by causing the notice to be 
affixed on some conspicuous part of the building to which the notice relates, 
These are clearly modes by which any notice under the Act is required to be 
served upon an asSessee. 


However, another mode of service is available in case of ‘A’ or ‘B’ class coun- 
cils by sending a bill for any municipal tax to a person who is liable there- 
for by post. The requirements of this service are that the bill must be sent 
by post with a prepaid letter under certificate of posting addressed to such 
person at his ‘‘last known place of abode or place of business in the muni- 
cipal area.” When the communication answers this description it is permis- 
sible under the Act to raise a presumption that the bill must have reached the 
party on the next day. This is a deeming provision contained in sub-s. (5) 
of s. 825. Reliance is placed in this case upon this mode of service even 
though the petitioner has denied from the beginning receipt of any such bill 
by him. 

In order to prove the service of this bill a certified copy of the certificate 
of posting is produced. From the central column of this certificate, it appears 
that the municipality has despatched three different letters under the same 
certificate of posting on November 1, 1973. So far as the petitioner is con- 
cerned, the total address written is ‘Shri Dr. S. S. Nawal, Chopda.’ There 
are no other particulars of address. The provisions of sub-s. (5) of s. 825 
which enable a presumption to be drawn that a communication sent through 
post must have or must be deemed to have been received by the assessee con- 


cerned, in our view, must be strictly construed. a 
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‘The last clause of sub-s. (5) of s. 325 further makes it clear that m such a 
case it will be sufficient to prove that the letter was properly addressed and 
posted under a certificate ot posting. What must be proved, therefore, In a 
case of dispute primarily ıs that the letter was properly addressed, as con- 
ceived of by the sub-section and it was also properly posted under a certi- 
ficate of posting. The certificate of posting produced along with exh. 3 might 
be evidence that the letter was posted. lt 18 argued before us that there is 
no compliance with the provisions of writing proper address as required by 
that sub-section, and therefore even the presumption which can be raised does 
not arise in this case. However; it is open to a party concerned to show that 
there has been no compliance with the requirements ot sub-s. (5) in the matter 
of address or proper posting and therefore the presumption need not be raised. 

When we exanune the address mentioned on the certificate of posting we 
find that from the instructions contained on the reverse of the form of certi- 
ficate of posting that the sender should enter in ink the class of articles, viz., 
post card, letter ete., the exact address on the article and the total number of 
articles in places provided on the face of this form. No other information 1s 
to be entered, We will assume that the postal instructions were normally fol- 
lowed by the municipal servants and what they wrote on the postal certificate 
as address was the same as was mentioned on the letter concerned. The total 
address therefore is ‘‘Dr. S. §. Nawal, Chopda’’ and there is no mention of 
the place where he resides.) What is required by the provisions of sub-s. (5) 
of s. 325 is that the letter must be addressed to the person ‘‘at his last known 
place of abode or place of business in the Municipal area.’’ ‘‘Place of abode’? 
as the dictionary meaning shows is a dwelling house. The address of the house 
where the person concerned is residing or staying must be mentioned on the 
postal communication. When the address is so written the presumption re- 
quired by that sub-section can be raised and not otherwise. 

So far as the postal certificate accompanying exh, 3 is concerned, it makes no 
reference tothe residential house of the petitioner at all. Neither the lane or 
the locality nor the house where he is residing has been mentioned. Dr. Naik 
argued that the petitioner is a leading medical practitioner and a famous per- 
son of Chopda. It may, therefore, be assumed that the mention of his name 
as Dr. S. S. Nawal, Chopda, is enough. He also relies upon an assertion in 
the affidavit of respondent No. 1 that the petitioner is the only Dr. Nawal in 
the town. We do not think that such consideration can be allowed to creep 
in when a presumption is to be raised which can lead ta penal consequences. 

At any rate when the provisions of s. 325(5) are being construed it is not 
relevant at all to consider whether the person to whom letter is addressed by 
the municipality is a famous one or an insignificant person in the village or 
town. These are considerations which are not at all relevant and cannot be 
allowed to creep in while construing the provisions of law. The provisions of 
law appear to be the same, whether the man is a famous man or an insignificant 
person in the town. Since strict compliance of s. 825(5) can raise a presumption 
in regard to the service of the bill from which penal consequences can follow, 
we are of the view, that whether a letter with insufficient or no details of ad- 
dress at all can reach a particular person is not a consideration which should 
induce a Court in holding compliance with the provisions of s. 325(5). 

This, according to us, is the second infirmity in the case. It is not possible 
to say in the face of clear denial of receipt by the petitioner of any such com- 
munication right from the beginning when the dispute was raised before the 
Returning Officer, that a presumption of receipt should be raised on the basis 
of postal certificate accompanying exh. 3. It appears, therefore, that not only 
the bill is defective but it has not been served upon the petitioner, which is 
a condition precedent for the purpose of attachment of a disability under 
s. 16(7)(b) of the said Act. 

Dr. Naik then referred us to a part of the affidavit of his client wherein it 
is indicated that the petitioner is a defaulter in other respects also. In this 
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Court for the first time earlier bills, for the cycle tax for the years ending with 
March 1971 and March 1978, are sought to be produced. Besides the produc- 
tion of these two bills, an allegation is made that the petitioner has avoided 
deliberately certain octroi taxes for which two prosecutions are pending against 
him. We may point out that this was not the objection raised by respondent 
No. 1 at all at the earlier stage before the Returning Officer. The provisions 
of the Maharashtra Municipalities Election Rules permit the Returning Officer 
to give some time to a candidate to make evidence available to defeat the ob- 
jections that may be raised or to the objector to substantiate the objections, if 
the Returning Officer is satisfied that the time is necessary for that purpose. 
This was not done earlier. 

This point was also not raised before the appellate Authority. For the first 
time such vague allegations are made about prosecutions. Since this was a 
new material included in the return by respondent No. 1, we allowed a counter 
affidavit of the petitioner to go on record. In that affidavit he has alleged that 
nothing at all is due from him to the municipality. The tractor in respect of 
which he is being prosecuted belongs to some one else. It is irrelevant that 
that some one else happens to be his brother. The petitioner has also said that 
he owns a car which he has registered at his residential address at Nandra in 
Jalgaon Taluka. Sometimes he brings that car to Chopda. However, that 
does not mean that the ear is imported within the municipal limits or is sub- 
ject to payment of octroi tax. He says that the interested parties in the muni- 
cipality have prosecuted him on the assumption that he is bringing a new car 
in the municipal limits. 

We need not enter into this controversy for we do not think that any addi- 
tional disqualification is incurred. This is alleged for the first time in this 
Court and not before the Returning Officer, nor before the appellate Antho- 
rity. We have, therefore, refused to look into any other allegations by respon- 
dent No. 1 and have confined ourselves to the liability under the bill, exh, 3, 
alone. 

In the view we take since there is no service at all of a bill in law, and al- 
ternatively even assuming that there was any service, the bill is not in com- 
pliance with the provisions of s. 150. the disqualification which arises only 
after a valid service of a proper notice is not available in this case. The Re- 
turning Officer and the appellate Authority both erred in rejecting the nomi- 
nation paper of the petitioner. The petition thus sueceeds and is allowed. 

The result is that the petitioner will be treated as one of the valid candidates 
for the presidential election. We are told that by the orders of this Court 
voting was allowed and counting has also been. done, and the declaration of 
the counting in the Official Gazette by the Collector has been prohibited. The 
injunction will have to be.made absolute. In view of that injunction making 
ahsolute, there may be no valid and legal declaration of the result of the clec- 
tion at all. However, since the petitioner is now to be treated as a’ valid ean- 
didate for presidential election, we are satisfied that the so-called election of 
the President of the Chopda Municipal Council will have to be set aside, and 
a direction will have to be given that a fresh election be held at which the peti- 
tioner will be allowed to contest the election as a validly nominated candi- 
date. For that limited purpose the Collector, Jalgaon, will appoint a dav for 
the scrutiny by the Returning Officer where the formality of accepting the, 
nomination of the petitioner will be done by the Returning Officer and there- 
after a date for voting will be notified and the elections completed according- 
ly. We, therefore, give a mandate to the Returning Officer to accept the nomi- 
nation of the petitioner as a valid nomination and declare him as a validly 
nominated candidate amongst others whose nominations he has already accen- 
ted. We also direct that the elections be thereafter held according to the 
Rules. 

Mr. Hattangadi made a prayer at this stage that a direction be given to 
hold elections within a specified time. However, Mr. Salik, Assistant Govern- 
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ment Pleader, makes a statement on behalf of the Collector and the Returning 
Officer that after taking into consideration the local situation, the elections to 
the office of President of the Chopda Municipal Council will be held within a 
reasonable time. In view of this statement no direction in that behalf seems to 
he necessary. 

The petition is thus allowed. The petitioner will be entitled to the costs of 
this petition from respondent’ No. 1. However, there will be no order as to 
costs of the other respondents. Petition allowed. 


CRIMINAL APPLICATION. 


Before Mr. Justice Vimadalal and Mr. Justice Gandhi. 


TEJRAJ GHAMANDIRAM GOWANI v. H. N. RAY.* 


Maintenance of Internal Security Act (XXVI of 1971), Secs. 3(1)(c), 8—Constitution 
of India, arts. 226,-227, 17—Distance of time between detention order and prejudi- 
cial activity—Lapse of time whether snaps rational connection between such acti- 
vity and purpose of detention—Live link—Test of reasonable person in considering 
validity of grounds. 

There is no inflexible rule with regard to the distance of time between the date 
of the order passed by the authority under s. 3(1)(c) of the Maintenance of Internal 
Security Act, 1971 and the past prejudicial activity of the detenu on which the 
authority is satisfied about the possible recurrence of the activities which are hit 
by the Act. The Courts, however, must see (1) whether the activities stated in 
the grounds furnished to the accused have a rational connection with the purpose 
of detention and (2) whether lapse of time has snapped that connection. Not only 
the past antecedents or acts should be relevant but they should also be proximate 
in time to raise the inference that the detenu is likely to repeat the act. This 
can be done only by showing the live link between the past with the present acti- 
vities of the man. 

Rameshwar v. Dist. Magistrate,1 Sushanta v. State of W. B.,2 Nagen Murmu v. 
State of W. B.,3 Lakshman Khatik v. State of W. B.,4 Malwa Shaw v. State of W. BS 
and Golam Hussain v. Police Commr., Calcutta,6 referred to. 

The important question, which the Court has to consider while considering the 
validity of the grounds on which the detaining authority relied upon, is, whether 
any reasonable person could possibly infer that detention is necessary for the pur- 
pose of preventing the detenu from indulging in similar or such activities in future. 
Where, therefore, from the grounds supplied to the detenu and after considering the 
statements which were made in the affidavit by the authorities, the Court found 
that the materials did not show any continuity or live link, or, in other words, they 
suffered from the vice of staleness, it was held that’ under such circumstances no 
reasonable person could possibly infer that it was necessary to detain the person 
for the purpose of preventing him from indulging in similar such activities in the 
future. 

Borjahan v. State of W. B.T Mohd. Subrati v. State of W. B.8 A. K. Gopalan v. 
The State? State of Bombay v. Atmaram and G. B. Singh v. Govt. of India,l 
referred to. — 


‘ Tum facts appear in the judgment. 


A. K. Sen, Porus Mehta, Ashok H. Desai, Hiralal G. Mehta, Dinesh Parekh, 
instructed by Gagrat & Co., for the petitioner. 


* Decided, November 1, 1974. Criminal Ap- 6 ite A.LR. S.C. 1886. 
plication No. 800 of 1974. ? [1972] A.LR. S.C. 2256. 

1 [1964] A.LR. S.C. 884, 8 aro) A.ILR. S.C. 207. 

2 ie A.I.R. §.C. 1004. 9 [1950] 1 S.C.R. 88. 

8 [1978] A.LR. 8.C. 844. 10 (1651) 58 Bom. L.R.. 487, S.C 

4 [1974] A.LR. S.C. 1264 11 [1978] A.LR. S.C. 2667. 

5 [1974] ALR. S.C. 
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8. J- Sorabyjs, T. R. Andhyarujina and A. D. Mane, for respondents Nos. 1 
to 4 and also for the Attorney General. 

M. R. Kotwal for A. V. Sawant, Public Prosecutor, on October 30, 1974, for 
the State. 

A. V. Sawant, Public Prosecutor, for the State, on October 31, 1974 and 
November 1, 1974. 


GANDHI J. This is an application filed by the son of the detenu Ghaman- 
diram Gowani under arts. 226 and 227 of the Constitution of India praying 
that this Court should issue a writ of habeas corpus or a writ in the nature of 
habeas corpus or any other appropriate writ, direction or order under art. 226 
of the Constitution of India, directing the respondents forthwith to produce 
the detenu before the Court and to forthwith set the detenu at liberty. There 
are other prayers but it is not necessary to refer to them in the view which I 
take of this matter in disposing of this petition. 

This petition arises out of the order of detention dated September 17, 1974 
whereby H. N. Ray, Secretary to the Government of India, in the Ministry of 
Finance, Government of India, passed the following order: 

“No. 1/86/FS/74/10. 

Whereas the Central Government are satisfied with respect to the person known 
as Ghamandiram Kewalji Gowani s/o Shri Kewalji,Gowani, Flat No. 21, Satnam Sagar, 
IVth Floor, Peddar Road, Bombay, that with a view to preventing him from smuggling 
goods or abetting other persons to smuggle goods, it is necessary to make the following 
order:-—~ 

Now, therefore, in exercise of the powers conferred by Section 3(1) (c) of the Main- 
tenance of Internal Security Act, 1971, the Central Government direct that the said 
Ghamandiram Kewalji Gowani s/o Shri Kewalji Gowani of Bombay, be detained and 
kept in custody in Central Jail, Yerawada, Poona. 

Sd/- H. N. Ray. 
Dated Secretary to the Government of India. 
the 17th Sept. 1974.” 

It appears that in order to serve this order on the detenu, the Police Officer 
in the Crime Branch, CID visited the premises of the detenu and made en- 
quiries about him. On September 20, 1974 the detenu presented himself at the 
Office of the Deputy Commissioner of Police, Crime Branch, Bombay, and he 
was detained thereafter. On September 23, 1974 grounds on which the deten- 
tion order was made were furnished. There are only two grounds. They read 
as follows: Á 

“1. On 9th April, 1969, a Police Party searched a room on the ground floor o 
‘Fernandez Building’, Dr. Deshmukh Lane, Bombay-4, and seized 10,054 smuggled wrist 
watches, with packings, valued at Rs. 9,51,090/-. Ganpat Gopal Shivalkar, who was 
occupying the room, was arrested and Inter released on bail. Investigations into the 
case revealed that after about half an hour of the seizure of the wrist watches by the 
Police Party, four persons, namely, yourself, Amichand Meganaji Jain, Champalal Pun- 
jaji Shah and Rajabali Hirjee Meghani came to the said room in the Fernandez Building’ 
and inguired as to who had taken away the goods from the said room. On receipt of 
information about your visit, two constables were sent to cause further inquiries. They 
noticed two persons, viz., yourself and Amichand Meganaji Jain, in the vicinity of the 
‘Fernandez Building’. Both you and Amichand Meganaji Jain were apprehended. Fur- 
ther inquiries revealed that one or two days prior to 9th April 1969, Ganpat Gopal 
Shivalkar, whose real name was Dasharath Babaji Bangal, was taken by Phulchand 
to your ‘Pedhi’ at ‘Zehara Mansion’, Ist Floor, Yusuf Meheralli Road, Bombay-3, where 
you, Amichand, Phulchand, Champalal and others had discussions, whereafter Ganpat 
Gopal Shivalkar was instructed to sleep in the said room at ‘Fernandez Building’ and 
guard the smuggled goods. All the watches seized have been confiscated by the order 
of the Collector of Customs (Prev.), Bombay, passed on the 17th December, 1970. A 
prosecution case No. 182/CW of 1972 was filed before the Chief Presidency Magistrate, 
Esplanade, Bombay, on the 14th September, 1972 against you, Shivalkar (Dasharath 
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Babaji Bangal), Amichand Meganaji Jain, Phulchand Hazarimal Jain, Champalal Pun- 
jaji Shah and others for Criminal conspiracy. In this case, you were arrested and 
released on bail and the case is pending trial. 

2. On 3/4.12.1969, the Customs Officers recovered 9006 wrist watches valued at 
Rs. 8,68,070/- from a room in Anil Niwas, 148, Walkeshwar Road, Bombay 6. Enquiries 
showed that the sald room was in the occupation, possession and control of one Parasmal 
Nenaji Bimani. Soon after the seizure, the said Parasmal N. Bimani went underground. 
In February/March 1971, information was received that the said person regularly visit- 
ed your office In Yusuf Meher Ali Road, Masjid Bunder, Bombay. On 4.3.1971, on 
receipt of definite information, the Customs Officers went to the said office and appre- 
hended Parasmal Bimani. Enquiries showed that you were harbouring Parasmal N. 
Bimani with the knowledge that he was a smuggler who was wanted by the Customs 
Authorities.” 

After mentioning these two grounds, it is stated in the said order thaf the 
detenu was furnished these grounds in order to give him a right to make a 
representation in writing against the said order of detention. 


The case of the petitioner very shortly stated is as follows: The petitioner 
has challenged the MISA, Ordinance and the impugned order dated Septem- 
ber 17, 1974 and the continued detention of the detenu submitting that they 
are void and ultra vires the Constitution of India; that they are illegal, with- 
out the authority of law and without jurisdiction. It is also challenged on 
the ground that MISA, Ordinance and the impugned order of continued deten- 
tion of the detenu are also void and ultra vires arts. 14, 19(1) (d), 21 and 22 
of the Constitution of India. Referring to the grounds of detention, it is stated 
that each of the said grounds is stale, irrelevant, extraneous, invalid, non-exis- 
tent and such that neither of them has any nexus with or can possibly sustain 
an order made under s. 3(7)(c) of the said Act. Referring to the facts stated 
in ground No. 1, the petitioner has stated that the allegations contained there- 
in are incorrect in material particulars and are non-existent. There is a refer- 
ence to the prosecution which is going on and the delay in the prosecution. I 
do not wish to refer to this part as I do not think it is relevant for the pur- 
pose of consideration for this petition. It is also submitted that the same set 
of facts cannot be used by the State, both to prosecute a person and to detain 
the same person even while the prosecution is pending. It is further submit- 
ted that in any event, ground No.1 relates to an incident dated April 9, 1969 
1.e.`more than five years old and that the said ground is a stale ground and 
does not have any proximate relation with the activity or tendency of the de- 
tenu in September, 1974 nor any rational connection to the necessity of deten- 
tion. With regard to ground No. 2, it is submitted that at the time when Paras- 
mal Bimani was arrested from the office at Yusuf Meherali Road, the alleged 
office of the detenu-——-neither the petitioner nor the detenu was present. It is 
also stated that Bimani is the first maternal cousin of the detenu and the 
uncle of the petitioner. The petitioner has denied having any business re- 
lationship with the said Bimani or Bimani having any business relationship 
‘with the detenu. It is further submitted that on the allegations mentioned in 
the said‘ grounds, the said allegations do not amount to any harbouring in law 
and therefore it is a non-existent ground. With regard to the recond ground 
also it is stated that even assuming that the said allegations are correct. the 
said action of harbouring has no nexus with and could not furnish any ground 
for the satisfaction that the detenu was abetting other persons to smuggle goods. 
It is lastly submitted with regard to the second ground that even assuming 
that the allegations with regard to 1971 incident to bé true, the said ground is 
stale and more than three years old and does not have any proximate relation- 
ship with the activity or tendency of the detenu in September 1974 nor any 
rational connection therewith. It is further submitted in the petition that the 
detention is more in the nature of punitive in character rather than preven- 
tive. It is further submitted that the impugned order is purported to be pass- 
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ed by the Government of India and that respondent No. 1 had no power, autho- 
rity, or jurisdiction to pass the impugned order and further the said order was 
not passed in accordance with the mandatory requirements of art. 77 of the 
Constitution. It is further submitted that the said order appears to have been 
passed mechanically and without any application of mind and that the said 
order betrays non-application of mind and was passed mala fide and was, there- 
fore, void. This submission of non-application of mind has been with refer- 
ence to the submission that the order was passed on September 17, 1974 and 
the Ordinance was passed on September 17, 1974, and also on the ground that 
it contains Serial No. 10, presumably suggesting that it is the 10th order on 
that day. Lastly, it is submitted that even assuming that the grounds are cor- 
rect, the same had nothing to do and would not lead to any reasonable de- 
taining authority to hold that the said grounds indicate that it is necessary to 
detain the detenu with a view to preventing him from smuggling goods or abet- 
ting other persons to smuggle goods. The rest of the submissions in the peti- 
tion are not relevant because they relate to events subsequent to detention. 


In reply, the respondents have filed three affidavits. They are the affidavits 
of C.T.S, Pillai, Joint Secretary, Ministry of Finance, Department of Revenue 
and Insurance, Government of India, affidavit of H. N. Ray, Secretary to the 
Government of India, Ministry of Finance and the affidavit of B. K. Doshi, Col- 
lector of Customs for Union of India. As far as the affidavit of C. T. 8. Pillai 
is concerned, in view of the statements made by Mr. Sen, appearing for the 
petitioner, before we proceeded with this case, I do not think it is necessary to 
refer to it at this stage. The important affidavit is that of Ray and it is con- 
tended in the said affidavit that it is not open to the petitioner to challenge the 
correctness or the truth of the statements contained in either of the grounds 
of the impugned detention order in the present petition. It is further con- 
tended that it is not open to the petitioner to challenge or question the cor- 
rectness or sufficiency or justification of the detaining authority or call in ques- 
tion the formation of the opinion of the detaining authority. Then it is fur- 
ther contended that the impugned order has been passed after due application 
of mind to the material placed before him and after he honestly and bona fide 
arrived at the conclusion that it was necessary to pass the impugned order in 
the ease of the detenu with a view to preventing him from smuggling goods or 
abetting other persons to smuggle goods. Then there is a denial that the in- 
eident of April 9, 1969 in respect of the first ground or the incident of 
December 3/4, 1969 in respect of the second ground is stale, or does not have 
any proximate relationship with the activity or tendency of the detenu in 
September 1974 or has no rational connection to the necessity of the deten- 
tion. It is further stated that considering the grave nature of the acts re- 
ferred to in the said grounds and in view of the nature and gravity of the 
activities of the detenu they disclose, the deponent was bona fide satisfied that 
there was sufficient and reasonable prognosis of the detenu smuggling goods or 
abetting other persons to smuggle goods. Referring to certain parts of the 
statements made in the petition with regard to the ownership of the office, it 
is stated that the question of precise ownership of the said office or the person 
in whose name the rent receipt stand was not material, as the statements in 
the said grounds in the impugned order relating to the office have reference 
to the activities of the said detenue. Then there are references to certain 
other allegations and complaints made by the detenu but I do not think it is 
relevant for the purpose of determination of this case and I do not refer to the 
same. It is further stated in that affidavit by the deponent that he has power, 
authority and jurisdiction to pass the impugned detention order. That the 
impugned detention order had been passed by the Central Government, which 
was authorised to pass the said order under s. 3(7) (c) of the said Act. It is 
submitted that over a period of time, factual information about smuggling and 
smugglers had been collected by the Directorate of Revenue Intelligence and the 
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Collectorates of Customs and Central Excise and this material was under the 
scrutiny of the Government for consideration as to what action could be taken 
in law in respect of such activities. As a reason for promptitude on the pro- 
mulgation of the Ordinance and issuing of different orders, it has been stated 
that the smugglers and persons abetting such smugglers were likely {to go 
underground as in fact had happened in some cases. It is further stated that 
after the said Ordinance had been signed by the President of India, the de- 
ponent carefully scrutinised each individual case and the material before mak- 
mg the detention order, including the material in the case of the detenu in 
this petition. He has denied that the detention order was mechanically pass- 
ed without application of mind. 

In the affidavit of Doshi, referring to the grounds, it has been denied that 
the statements in ground No. 1 in the impugned order of detention are incorrect 
in material particulars or are non-existent. With regard to the contention rais- 
ed by the petitioner in his petition that the detenu was not arrested on April 
9, 1969, it has been made clear that what was meant was that the detenu was 
apprehended and not arrested. In order to show the connection between the 
detenu and Parasmal Bimani as stated in the ground, the deponent has relied 
upon the statement made by Bimani on March 4, 1971 before an authority and 
it has been reproduced which is as under: 

‘f.. Nowadays, I am doing Satta business in Bombay and during day time, I sit in 
Ghamandiram’s office situated at Masjid Bunder Road. Ghamandiram is my relation. 
Today also I was there when your officers came at about 2.00 p.m.” 


With regard to the question of harbouring of Parasmal Bimani with the know- 
ledge that he was a smuggler, the deponent has reproduced from the statement 
made by Parasmal Bimani, under s. 108 of the Customs Act, on March 4, 1971, 
as under: 

“On 25th February 1971, I and Ghamandiram went to Bhinmal because the wedding 
ceremony of my nephew was to take place. Both of us went up to Ahmedabad by 
plane. From Ahmedabad, we went to Bhinmal by rail. I had paid the money towards 
my fare to Ghamandiram and he gave me the Air ticket. I travelled by plane in the 
name of Ramesh Mehta. Before the purchase of the ticket, I had telephoned Ghamandi- 
ram and told him to purchase a ticket for me in the name of Ramesh Mehta. I was aware 
that Customs were on my look out and I was trying to hide (my identity) by giving this 
name. Thereby I wanted to mislead them....” 


It is also denied that harbouring a smuggler with the knowledge that he is 
wanted by the customs authorities for smuggling could not amount to abet- 
ment of a person in smuggling the goods and could not furnish any ground 
under s. 3(7) (c). There are denials of all other allegations of the petition in 
ihe other affidavit. 

Before the arguments started in this case, Mr. Sen appearing on behalf of 
the detenu and the petitioner, made a statement to the effect that he gave up 
all the constitutional points raised by him in the petition, regarding the vali- 
dity of MISA, MISA Ordinance or the impugned order and this statement he 
made after obtaining the instructions from the detenu who was present in 
Court. Mr. Sen has confined himself to the contention of invalidity of the 
grounds furnished to the detenu. Mr. Sen with reference to ground No. 1 
submitted (1) that it is not even stated that Shivalkar was asked to sleep by the 
detenu. (2) That it is not even alleged that the goods belonged to the detenu 
or that the detenu had any interest in the goods seized. (3) That it is not 
stated that the discussion at the alleged office was in connection with the 
watches which were subsequently seized. Mr. Sen submitted that in view of 
the absence of these allegations in the ground. there is no relevant material to 
come to the conclusion that the detenu is either a smuggler or a person abet- 
ting a smuggler. Reference was made to the affidavit of the petitioner as well 
as what has been stated with regard to ground No. 1 by the deponents on be- 
half of the Union of India. 
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Mr. Sorabji has drawn our attention to the grounds and stated that it is 
not necessary to make these allegations to make ground No. 1 relevant for the 
purpose of consideration of the present order. The statements made in the 
erounds are sufficient material according to Mr. Sorabji, to show the connec- 
tion of the detenu with the smuggled goods as well as the person who was 
found in possession of the smuggled goods and it is sufficient for the purpose 
of an order to be passed under the legislation of preventive detention. 
Mr. Sorabji submitted that it is not necessary to say anything more but the 
ground has very clearly stated thaf the detenu along with others has been pro- 
secuted in connection with the same seizure on April 9, 1969. I see consider- 
able force in the arguments of Mr. Sorabji and I do not think that merely be- 
cause the things which Mr. Sen pointed out not having been stated, it can be 
said that the ground is irrelevant. It is not necessary for the purposes of sub- 
jective satisfaction of the authority appointed, to have stated, that a particular 
offence has been committed or a particular abetment of smuggling has been 
committed. These grounds are to furnish the activities of the detenu, which 
activities in the opinion of the detaining authority were sufficient to show the 
connection of the detenu with either the smuggling or the abetment of 
smuggling. 

The next submission of Mr. Sen with regard to ground No. 1 is that it is 
stale. It is submitted by Mr. Sen that the incidents referred to therein are of 
April 9, 1969 and the alleged meeting two days before at the office of the de- 
tenu before the seizure of the smuggled wrist watches. Mr. Sen has submitted 
that this incident referred in ground No. 1 is in point of time so remote that 
no reasonable person can have a reasonable suspicion about the same activity 
being continued or a possibility of the same or similar activity being continued 
at the time of passing the detention order, which was on September 17, 1974. 
Mr. Sen has relied upon the following authorities: 

(1) Rameshwar v. Dist. Magistrate! (2) Sushanta v. State of W.B.,” 
(3) Nagen Murmu v. State of W.B.,3 (4) Lakshman Khatik v. State of W.B.,4 
for the purpose of substantiating his arguments on the ground of staleness. 
All these four authorities have been dealt with in the previous judgment,* 
which my brother Judge Vimadalal has given and to which I am a party, but, 
in order to appreciate the point, I will refer to the ratio laid down by these 
authorities. 

, In the case of Rameshwar v. Dist. Magistrate, it has been held as under 
p. 3387): 

“It is also true that in deciding the question as to whether it is necessary to detain 
a person, the authority has to be satisfied that if the said person is not detained, he 
may act in a prejudicial manner, and his conclusion can be reasonably reached by the 
authority generally in the light of the evidence about the past prejudicial activities 
of the said person.... 

In this connection, it is, however, necessary to bear in mind that the past conduct 
or antecedent history of the person on which the authority purports to act, should 
ordinarily be proximate in point of time and should have a rational connection with 
the conclusion that the detention of the person is necessary. It would, for instance, 
be irrational to take into account the conduct of the person which took place ten years 
before the date of his detention and say that even though after the said incident took 
place nothing is known against the person indicating his tendency to act in a preju- 
dicial manner, even so on the strength of the said incident which is ten years old, the 
authority is satisfied that his detention is necessary. In other words, where an autho- 
rity is acting bona fide and considering the question as to whether a person should be 
detained, he would naturally expect that evidence on which the said conclusion is 
ultimately going to rest must be evidence of his past conduct or antecedent history 


1 Hos A.LR. S.C. 884. 4 [1974] A.LR. S.C. 1264. 
2 [1969] A.T.R. S.C. 1004. *Govind Shivshankarlal v. M. G. Mugwe, 
3 [1973] A.LR. S.C. 844. (1974) 77 Bom. L.R. 1. 
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which reasonably and rationally justifies the conclusion that if the sald person is 
not detained he may indulge in prejudicial activities.” 


In Sushanta v. State of W.B., dealing with this aspect, it has been held that 
(p. 1010): 
“...We have read the grounds and we consider that some of them are so irrele- 
vant that it is incomprehensible how any order of detention could have been made 
on those grounds.” 


Then further discussing the grounds, it is observed (p. 1010): 

“,..Æ such grounds can be considered to be relevant to public order it would be 
open to the authorities to detain citizens without a trial for such petty matters as have 
Leen mentioned in these grounds. Moreover the first ground is also not reasonably 
proximate in time. It relates to some incident which happened in the year 1965 whereas 
the detention order was made on July 6, 1968. The detention of the petitioner cannot 
possibly be upheld and is hereby set aside.” 


In Nagen Murmu v. State of W.B., referring to this aspect, it has been ob- 
served (p. 845): 

“Coming to the first ground the incident which is the subject matter thereof is 
said to have taken place on the midnight of October 13/14, 1969. The impugned order 
was made on December 24, 1971, more than two years thereafter. This, in our opi- 
nion, is far too remote for the purpose of raising any rational and reasonable inference 
of any apprehension of a repetition of such an act so as to justify the petitioner’s 
detention.” 


Tt has been further observed (p. 846): 

“_,.But in order to justify such an inference it is necessary to bear in mind that 
such past conduct or antecedent history should ordinarily be proximate in point of time 
and should have a rational connection with the conclusion that the detention of the 
person is necessary. No doubt, it is both inexpedient and undesirable to lay down any 
inflexible test as to how far distant the past conduct or the antecedent history should 
be for reasonably and rationally justifying the conclusion that the person concerned if 
not detained may Indulge in prejudicial activities,” 


In Lakshman Khatik v. State of W.B. the Supreme Court referring to this 
aspect of the case has observed after mentioning the three incidents of thefts, 
which had taken place between August 3, and August 20, 1971 and the deten- 
tion order being passed on March 22, 1972, as follows (p. 1265): 

“|. However that might be, it appears to us that the District Magistrate could not 
have been*possibly satisied about the need for detention on 22-3-1972 having regard to 
the detenu’s conduct some 7 months earlier. Indeed mere delay in passing a detention 
order is not conclusive, but we have to see the type of grounds given and consider whe- 
ther such grounds could really weigh with an officer some 7 months later in coming to 
the conclusion that it was necessary to detain the petitioner to prevent him from acting 
in a manner prejudicial to the maintenance of essential supplies of foodgrains. It is not 
explained why there was such a long delay in passing the order.” 


Mr. Sorabji while referring to the same authorities has emphasised certain 
words which appeared in the observations of the Supreme Court and it is sub- 
mitted by him that as laid down by all the authorities, mere delay per se does 
not negative rational connection. He has further submitted that there could 
be no inflexible test regarding the length of time. It all depends on the nature 
of the acts and the nature of the activities by the detenu disclosed from those 
acts. He snbmitted that in order to succeed on the ground of staleness, the 
petitioner has to show that the satisfaction is rather sham or colourable perti- 
eularly when a high officer has sworn on affidavit to that effect and relied up- 
on Malwa Shaw v. State of W.B5 I have carefully considered the submissions 
made both by Mr. Sorabji and by Mr. Sen. I am also conscious of the facts 


5 [1974] ALR. S.C. 957. 


~ 


1974. ] TEJRAJ GHAMANDIRAM V, RAY (A.CR.J,)— Gandhi J. 657 


pointed out by Mr. Sorabji that special features of this case should be borne 
m mind, viz., the nature of the goods, the quantity of the goods, the value of 
the goods, the circumstances of seizure and the concern and mterest evinced by 
the detenu with the goods. It is true that the authorities have stated that there 
cannot be any hard and fast rule with regard to the distance of time between 
the date of the order and the past activities on which the authority 1s satis- 
fied with regard to the possible recurrence of the activities which are hit by 
the Act. In my opinion, taking into consideration all the submissions made at 
the Bar, and going through all the relevant authorities which have been poin- 
ted out what is laid down is the activities stated in the ground, must have a 
yational connection with the purpose of the detention and whether lapse of 
tume snaps that connection would depend on the nature ot tue activivies. ‘Lue 
test is Whether trom the activities stated in tne grounds, no reasonable persou 
could possibly inter that ıt is necessary for the purpose ot detaimmg the de- 
tenu from indulging in such activities in future. Mr. Sorabji has very torce- 
fully urged before us that it is not for the Court to come to any conclusion or 
to torm any opimion and to substitute Court’s opinion in the place of the opi- 
nion, which 1s required under the Act of the authorities concerned. It 1s the 
subjective satisfaction of the authority concerned and unless the Court comes 
to the conclusion that no reasonable person could possibly infer that it is neces- 
sury to detain for the purpose of preventing the detenu from indulging in such 
or similar activities, the Court has no jurisdiction to set aside the order, espe- 
vially when the officer has apphed his mind, when he has sworn on affidavit 
that there has been connection of the detenu in the past activities, which has 
given him the substantial ground, to raise a suspicion from the said conduct. 
if, what is submitted by Mr. Sorabji is to mean that irrespective of the time 
lag, once there are activities in the past, which are relevant to show that there 
is a possibility by those activities establishing the connection between the de- 
tenu and the act of smuggling or abetment of smuggling, any authority en- 
trusted with the power to act on such activities could come to the conclusion 
and if he says that he has come to the conclusion bona fide and swears bona fide, 
the Courts are prevented from going into the question, I think, that is not 
what the authorities of the Supreme Court lay down. What the authorities 
nave laid down is that there are two things which are required to be consider- 
ed. There must be a rational connection and there must be proximity of the 
evidence and to show from the proximity that there is a sort of continuity, 
which creates an impression or creates a suspicion in the mind of the authority 
that he is likely to repeat. It is true that as the authorities have laid down 
that there is no hard and fast rule about it and having considered all the 
facts and circumstances of this case, even bearing in mind the gravity and 
the determined act on the part of the detenu in the year 1969 and having 
taken up the same activity and continued till 1971, as mentioned in ground 
No. 2, in my opinion, there is no material before the authority who is to have 
the subjective satisfaction to connect the activities referred to in the ground 
with either the present activities or to connect each of his activities regarding 
the same which the detenu has done 34 years or 5 years before. What the 
authorities lay down, in my opinion, is that not only the past antecedents or 
acts should be relevant but it should also be proximate in time to raise the in- 
ference that the detenu is likely to repeat the act. This could be done only 
by showing the live link between the past with the present activities of the 
man. As laid down in Golam Hussain v. Police Commr., Calcutta’ (p. 1339): 

“...It is true that there must be a live link between the grounds of criminal activity 
alleged by the detaining authority and the purpose of detention, namely, inhibition of 
prejudicial activity of the species specified in the statute. This credible chain is snapped 
if there is too long and unexplained an interval between the offending acts and the order 
of detention. Such is the ratio of proximity in Lakshman Khatik.” 


6 [1974] A.LR. S.C. 1886. 
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No doubt it is further observed in that judgment that (p. 1339): 

“...But no mechanical test by counting the months of the interval is sound. It all 
depends on the nature of the acts relied on, grave and determined or less serious and 
corrigible, on the length of the gap, short or long, on the reason for the delay in taking 
preventive action, like information of participation being available only in the course of 
an investigation. We have to investigate whether the causal connection has been broken 
in the circumstances of each case.” 


Mr. Sorabji has relied upon the subsequent portion, which I have referred to 
above and it is submitted by Mr. Sorabji that looking to the grave and deter- 
mined nature of the acts of the detenu in the year 1969 in the month of April 
1969, which continued in the month of December, and which further shows a 
connection with a man, who was concerned even in 1971, shows a continuity 
which is sufficient for the purpose of drawing the necessary inference. Mr. Sen 
submitted that if even lapse of 34 years does not snap the live link, then it 
would be open to the authority to refer to any past incident, without showing 
any activity in the present, which would indicate the future repetition of 
similar conduct. Mr. Sen has submitted that dealing with the personal liberty 
of a man, what is required is that the authority, which is to have a subjective 
satisfaction, need not have any suspicion. What is required is reasonable sus- 
Picion or reasonable ground. If the lapse of 34 years in the case snaps the 
connection, then no reasonable man could have inferred the possibility of re- 
currence after a lapse of 84 years. I see considerable force in the argument 
of Mr. Sen and I do not hold that the satisfaction, which has been averred 
by the detaining authority can be said to have been based on past antecedents 
or incidents, which are both having rational connection and proximity of 
time. 

Coming to ground No. 2, Mr. Sen has again submitted that this ground .also 
suffers from the vice both of irrelevance and staleness. He has submitted that 
even assuming that the detenu was harbouring Bimani, it does not mean an 
act of abetment on the part of the detenu. if observed before, in my opi- 
nion, it is not necessary to establish that there was an offence of smuggling 
having been committed or an offence of abetment of smuggling has been com- 
mitted as the detenu in the past. What is required by the ground is material, 
material which is having a rational connection with the subjective satisfaction 
of the possibility of the future activity of the detenu. I do not think that 
even. ground No. 2 can be said to be irrelevant. The statements made in 
ground No. 2 clearly reveal that there was connection between the detenu and 
the person by name Bimani, who has gone underground and who has avoided 
arrest and it was not a sort of connection without the knowledge of the de- 
tenu that he was required in a customs case. As I have already referred to 
the two statements in the grounds, under the Customs Act, it clearly establishes 
the connection between Bimani and the detenu and that the detenu was fully 
aware that Bimani was required in a smuggling case and that Bimani was 
avoiding the arrest and also travelling in a false name. With this knowledge, 
if the detenu has actively assisted Bimani to travel from Ahmedabad to Bom- 
bay, not only he procured the ticket in the Benams name but travelled along 
with him and it establishes the connection between the detenu and Bimani. It 
may not be within s. 107 of the Indian Penal Code, an act which amounts to 
an abetment of what Bimani has done. As it is not required to establish any 
offence having been committed, what is required is the activity of the detenu 
which raises suspicion in the ‘mind of the detaining authority of connection 
between the smuggler or a person concerned in the smuggling activities and the 
goods smuggled would make it relevant for the purpose of consideration of the 
order to be passed under the preventive detention of smuggling or abetment 
in smuggling. In my opinion, Mr. Sorabji is justified in saying that the ground 
as disclosed in the order is sufficient material to show that there is a connec- 
tion between the detenu and the person concerned in smuggling as also the 
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goods smuggled. In this view of the matter, Mr. Sorabji submits that it is 
not irrelevant for the purpose of consideration and the petitioner cannot suc- 
ceed on that score. 

But, again on this ground, there is a vice of staleness and assuming every- 
thing that has been stated in the grounds to be true, the latest part of the 
evidence which can be referred to as relied upon by the detaining authority is 
in the month of February or March 1971. lt must not be lost sight of that 
the order was passed on September 17, 1974, that is, 84 years after the last 
piece of antecedent conduct which can be said to be connecting the detenu with 
any act of smuggling or any person involved in smuggling. As I have al- 
ready discussed above the question of delay in passing the detention order and 
the authorities thereon, I need not repeat the same, but in my opinion, even 
for the second ground, it suffers from the vice of staleness and Mr. Sen must 
pucceed on the ground because of the staleness, which ground is also invalid. 

There are two or three other submissions made by Mr. Sen for the detenu. 
With regard to his submission regarding non-application of mind by the de- 
taining authority by referring to the order, wherein it is stated smuggling or 
abetting others in smuggling; he has referred to Akshoy Konm v. State of 
W.B.7 Mr. Sen has relied upon the observations made by the Supreme Court 
viz. (p. 302): 

“ „According to the submission the use of the disjunctive ‘or’ in that order indi- 
cates that the District Magistrate was not sure in his mind about the precise ground for 
detaining the petitioner and that he had mechanically reproduced the language used in 
5, 3(a) (ii) of the Act.” 


Here the question was whether the detenu’s activities endangered the 
security of the State or public order and the detaining authority had 
passed the order, without referring to one or both conjointly who had 
stated that the activities of the detenu endangered security of the State or 
public order. In the present case, no doubt the words in the order are: ‘‘ With 
a view to preventing him from smuggling goods or abetting other persons to 
smuggle goods’’. I do not think the observations of the Supreme Court in the 
judgment, which I have referred to above, can have any application to the 
facts of the present case. There the reference was to distinct grounds which 
were not related to each other but here it is possible to say that a man, who 
1s abetting smuggling but at the same time he may be responsible for smug- 
gling. In this view of the matter, I do not think that the submission of 
Mr. Sen that there was no application of mind of the authority for this pur- 
pose can hold good. 

Mr. Sorabji, however, pointed out to me that the petitioner is not entitled 
to raise this point, at the time of the arguments, of non-application of mind, 
which he has referred to in this petition. He submitted that that was not in 
connection with the order mentioning smuggling or abetting other persons in 
smuggling. I see considerable force in the arguments of Mr. Sorabji. But, 
as on the main question of staleness, I have come to the conclusion that the 
erounds furnished by the detaining authorities are stale and as I am of the 
opinion that what is laid down in Akshoy Kona v. State of W. B. is in con- 
nection with the facts which were there in that case, the observation in that 
ease is not relevant to the facts of the present case. 

There is one more point which has been relied upon by Mr. Sen and very 
shortly stated, Mr. Sen challenged the order as it has not been in the name 
of the President. Mr. Sen, however, fairly stated that if the Union of India 
could show that under the Allocation of Rules of Business framed under 
art. 77(3), the allocation of the business in connection with this order has been 
made to the Finance Ministry, then this ground may not be a ground for con- 
sideration. No doubt, Mr. Sen has submitted that even if there is allocation to 
the Finance Ministry and as Mr. Sorabji has pointed out a Notification issued 


7 [1973] A.I.R. S.C. 800, para 4. å 
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from the Rashtrapati Bhavan, New Delhi, there have been rules further to 
amend the Government of India (Allocation of Business) Rules, 1961 and it is 
specifically stated that: ‘‘In the Second Schedule to the Government of India 
(Allocation of Business) Rules, 1961 under the heading ‘‘Ministry of Finance 
(Vitta Mantralaya)’’ and under the sub-heading ‘‘D. Department of Revenue 
and Insurance (Rajaswa Aur Bima Bibhag)’’, eof entry 16, the following 
entry shall be inserted, namely: ‘‘17. Preventive detention for reasons con- 
nected with the conservation of foreign exchange or prevention of smuggling; 
persons subjected to such detention.’’ 

In view of the production of the above Notification, I think it will be a matter 
of technicality if one were to say merely because the order has not been signed 
in the name of the President, the order is not valid, after the Rule having 
been amended and the detaining authority, who has passed the order is the 
Secretary in the Ministry of Finance. Mr. Sen submitted that ordinarily this 
was attended to by the Home Ministry and the orders of detention are passed 
under the signature of Home Minister. Even if the Notification regarding 
the allocation of business rules permits the Ministry of Finance, it is not shown 
that H. N. Ray, Secretary, Ministry of Finance, was authorised to sign such 
an order. I do not propose to deal with this aspect of the case as on the’ 
main aspect I have come to the conclusion that the grounds suffered from the 
vice of staleness and I have only indicated the submissions made on behalf of 
both the sides. 

Mr. Sorabji has further pointed out that the Court should not ank in- 
to the question regarding either the truth or sufficiency of the grounds except 
to the extent to see that there is a connection in some manner to the grounds 
given and the object of the Act to achieve which the order has been passed. 
He has further submitted that the jurisdiction of the detaining authority is 
one of suspicion founded on past incidents and depending on the subjec- 
tive satisfaction. He has submitted that the correct test is not whether a ration- 
al person would come to the conclusion that a particular act has been com- 
mitted. The correct question is whether it is impossible for a rational person 
to suspect that the person detained is likely to engage in smuggling activities 
specified in future. Mr. Sorabji has relied upon four or five authorities, viz., 
Borjahan v. State of W.B. on the observations made at p. 2257, viz.: 

“| ..This jurisdiction is sometimes called the jurisdiction of suspicion founded on 
past incidents and depending on subjective satisfaction. The jurisdiction for trial or for 
preventive proceedings under Chapter VIII, Code of Criminal Procedure cannot be suc- 
cessfully invoked in such a situation. In other words a case under the Code of Criminal 
Procedure whether punitive or preventive depends on the proof of objective facts which 
have already taken place whereas a case under the Act providing for preventive deten- N 
tion depends on the subjective satisfaction of the authorities concerned of the likelihood 
of the person to be detained to act in future in a manner similar to the one seen from 
his past acts.” 

He has also relied upon the further observations, viz. (p. 2258): 

“| .The authorities mentioned in s. 3(2) which include the District Magistrate are, 
in our view, best suited to decide whether it is necessary to proceed under the Act 
which decision rests on their subjective satisfaction.” 


It is further observed (p. 2258) : 

« ..We have discussed this aspect somewhat elaborately so as to eliminate any mis- 
understanding of the true import of our decision and to exclude the possibility of any 
impression that the Act vests in the authority arbitrary power to select one or the other 
course dealing with the same or exactly similar situation.” 


It is also observed (p. 2258) : 
« | .His assessment of facts and his opinion on the propriety of making a detention 
order ‘must be given due consideration and respect by this Court.’ 


8 [1972] A.LR. S.C. 2266. 
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Mr. Sorabji further relied upon Mohd. Subrats v. State of W.B? which more 
or less reiterates the same principle as stated in Borjahan v. State of W.B. 
He relied upon these observations (p. 209) : 

“...The Act creates in the authorities concerned a new jurisdiction to make orders 
for preventive detention on their subjective satisfaction of grounds of suspicion of com- 
mission in future of acts prejudicial to the community in general,” 


He further relied upon the observation in, para. 8 (p. 211): 

“No doubt, the right to personal liberty of an individual is jealously protected by 
our Constitution but this liberty is not absolute and is not to be understood to amount 
to licence to indulge in activities which wrongfully and unjustly deprive the community 
or the society of essential services and supplies. The right of the society as a whole is, 
from its very nature, of much greater importance than that of an individual. In case 
of conflict between the two rights, the individuals right is subjected by our Constitution 
to reasonable restrictions in the larger interests of the society.” 


Mr. Sorabji also relied upon A. K. Gopalan v. The State for preventive de- 
tention action must be taken on good suspicion. 

Mr. Sorabji also relied upon State of Bombay v. Atmaram? where it is ob- 
served : 

“...The satisfaction of the Government however must be based on some grounds. 
There can be no satisfaction if there are no grounds for the same. There may be a 
divergence of opinion as to whether certain grounds are sufficient to bring about the 
satisfaction required by the section. One person may think one way, another the other 
way. If, therefore, the grounds on which it is stated that the Central Government or 
the State Government was satisfied are such as a rational human being can consider con- 
nected in some manner with the objects which were to be prevented from being attained, 
the question of satisfaction except on the ground of mala fides cannot be challenged in 
a Court,” 


Mr. Sorabji has further relied upon G. B. Singh v. Govt. of India: 


“...It is now settled law that preventive detention is not a punishment for the past 
activities of a person but is intended to prevent the person detained from indulging in 
future in activities which may produce the results mentioned in Section 3 of the Main- 
tenance of Internal Security Act. It is also well settled that the Court will not go into 
the truth or otherwise of the facts alleged as grounds of detention. The sufficiency of 
the grounds for detention is not also a matter which the court will go into. There can 
also be no doubt that the appellant’s activities detailed in grounds (a) to (c) bring his 
case squarely within the ambit of sub-clauses (i) and (ii) of cl. (a) of sub-section (1) 
of Section 3 of the Maintenance of Internal Security Act.” 


I have carefully gone through all the observations referred to in this judg- 
ment but as analysed in the Supreme Court judgments, the important ques- 
tion, which the Court has to consider while considering the validity of the 
grounds on which the detaining authority relied upon, is, whether no reason- 
able person could possibly infer that it is necessary to detain for the purpose 
of preventing the detenu from indulging in similar or such activities in future. 
In other words, the detaining authority, who has relied upon only these two 
grounds—it must be assumed, that this is all the material, which the detaining 
authority has, against the detenu—has failed to show any continuity after 1971 
and in the view, which I have taken, taking into consideration all the Supreme 
Court decisions, it is not only the rational connection but also the proximity 
and the live link which must be shown in order to draw even a reasonable sus- 
picion or good suspicion that there is a possibility in future of recurring of inci- 
dents which had happened in the past. If from the grounds supplied and after 
considering the statements which are made in the affidavit, if no further material 
is shown, showing the continuity or the live link, in my opinion, no reasonable per- 
son could possibly infer that it is necessary to detain for the purposes of prevent- 


9 [1973] A.LR. S.C. 207. 10 (1051) 58 Bom. L.R. 487, S.C., at p. 441. 
9a [1950] 1 S.C.R. 88. 11 [1978] A.LR. S.C. 2667, para. 2. 
B.L R.— 43. 
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ing the detenu from indulging in similar or such activities in future in the case 
before us. In this view of the matter, both the grounds suffer from vice of 
staleness and the order of detention cannot be sustained. 

One more authority has been cited by Mr. Sen in support of his case after 
Mr. Sorabji’s arguments. It is the judgment of the Division Bench of the 
Madras High Court, viz., K. M. Ramalinga v. Collector & Addl. D.M.,"* which 
was a case with regard to smuggling of rice from State of Tamil Nadu to the 
State of Kerala. The relevant passages relied upon by Mr. Sen are paras. 18, 
14, 15 and 16. After referring to the allegations in the order and the refuta- 
tion by the petitioner in his petition and referring to the arguments advanced 
at the Bar and referring to Nagen Murmu v. State of W.B. the learned Judges 
have observed that the Supreme Court held that the past proximate conduct of 
a person if it has a rational connection with the necessity of detention is a re- 
levant factor for ordering detention and that the detention for a two year old 
solitary incident must fail. It is also observed (p. 1116): 

“ ..There is no likelihood of repetitive proclivities in a detenu to commit such 
offences. The activities of smuggling and such various instances constituted a con- 
tinuous threat spanning over a number of years like, for example, the instances cited 
against Arthur Hendrose in the detention order in question. Nevertheless we can act on 
the reason behind the Supreme Court judgment by applying the same to the facts relating 
to the two detenus.” 

It has been further observed that (p. 1116): 

(|. The efflux of time and the consequential interregnum from 29-11-1971 to 4-10-1973 
(so far as C. H. Dhas is concerned) and from 11-9-1971 to 410-1973 (so far as C, Wilson 
is concerned) cannot be treated as furnishing a close proximity to, or connection with, 
the smuggling activities of Arthur Hendrose. The instances in which the two detenus are 
involved are far ioo remote for the purpose of raising any rational and reasonable in- 
ference of any apprehension of a repetition of such an act so as to justify their detention.” 


In my opinion, this judgment reiterates what the Supreme Court has laid 
down in various cases and it is for the Court to consider whether the grounds 
supplied to the detenu by the detaining authority are valid or not. As ob- 
served above, I have come to the conclusion that both the grounds are suffer- 
ing from vice of staleness; the order of detention must, therefore, be struck 
down. 

Mr. Sorabji has drawn our attention to some paras. in the affidavit of Pillai, 
wherein it is stated: 

“The organisers of smuggling issue directions and transact business orally. There is 

hardly anything in writing. Actual handling of contraband is done by carriers, fisher- 
men, truck drivers and the traders. The organisers keep themselves completely aloof. 
There are a number of persons in the entire chain of smuggling and one person may or 
may not know even the next link in the chain. The persons who handle contraband 
and get caught do not open their mouth as they are afraid of physical harm. In these 
circumstances usual preventive and legislative measures are not adequate to muster the 
necessary evidence to bring to book the real organisers of smuggling.” 
Even if the offence of smuggling can be considered requiring organisation and 
finance as stated in the said affidavit, still the question remains to be seen is 
whether an individual who is concerned himself in a case of smuggling or has 
evinced any interest in a person who is concerned in the smuggling activities 
5 years or 34 years before the date of the detention order, could it be said 
that the ground by itself provides the live link? If this activity does not pro- 
vide the live link or continuity of the action from the date when it is alleged 
that that activity having been done by the detenu, I am of the opinion that it 
cannot be said that the order can be sustained. In this view of the matter, I 
would strike down the order of detention passed against the detenu. 

One point which I have forgotten and on which submissions were made by 
Mr. Sen, and that is, on the question whether on the same grounds there was a 


18 [1974] Cr. L.J. 1114. 


1974,] TEJRAJ GHAMANDIRAM V. RAY (A.cR.J.}+—Gandhi J. 668 


prosecution pending against the detenu and this very ground has been made 
the ground of detention. Mr. Sen relied upon Biram Chand v. State of U.P.» 
which authority, it is pointed out by Mr. Sorabji, is overruled in an unreported 
judgment of the Supreme Court in Haradhan Saha v. The State of West Bengal.'4 
The Supreme Court has observed in that judgment that: 

“« ..merely because a,detenu is liable to be tried in a criminal court for the com- 
mission of a criminal offence or to be proceeded against for preventing him from com- 
mitting offences dealt with in Chapter VIOI of the Code of Criminal Procedure would 
not by itself debar the Government from taking action for his detention under the Act. 
Second, the fact that the Police arrests a person and later on enlarges him on bail and 
initiates steps to prosecute him under the Code of Criminal Procedure and even lodges 
a first information report may be no bar against the District Magistrate issuing an order 
under the preventive detention.... Fourth, the mere circumstance that a detention 
order is passed during the pendency of the prosecution will not violate the order. 
Fifth, the order of detention is a precautionary measure. It is based on a reasonable 
prognosis of the future behaviour of a person based on his past conduct in the light of 
the surrounding circumstances.” 

In view of this judgment, I do not think that even the submission of Mr. Sen 
that this detention order has been passed when the prosecution was pending can 
also succeed. 


Per Vimadatal J: 
I agree with the reasoning and the conclusion of my brother Gandhi in the 
judgment just delivered by him. 


By the Court: 
Rule absolute in terms of prayer (a). Detenu be set at Liberty forthwith. 


Rule made absolute. 


APPELLATE CIVIL. 
Before Mr. Justice Deshmukh and Mr. Justice Mukhi. 
THE UNION OF INDIA 


v. 
MANSINGKA INDUSTRIES PRIVATE LIMITED.* 


Central Excises and Salt Act (I of 1944), Secs. 4, 40 [before amendment of 1973], 2(d) 
and (Ð) 3, 35, 36, First Schedule, item No. 13—Central Excises Rules, 1944, 
R., 173-C—Finance Act (14 of 1969)—In computing excise duty on hydrogenated 
vegetable oil whether cost of container and railway freight to be included—Whether 
they are post-manufacturing cost and thus excluded—Scope of s. 40 of Act I of 1944— 
Attempé to levy duty on goods not excisable, whether illegal—Vegetable Oil Products 
Control Order, 1947. 


The product, which is made subject to excise duty under item No. 13 of the First 
Schedule to the Central Excises and Salt Act, 1944, is the hydrogenated vegetable 
oil itself; the item does not contemplate the container in which the hydrogenated 
vegetable oil may be put as being part of the product. Therefore, in computation 
of excise duty under s. 4 of the Central Excises and Salt Act, 1944, the cost of the 
tin container must be treated as post-manufacturing cost and it must be excluded 
from the value of the excisable product. 

Railway freight charges also cannot be taken as part of the value of the excisable 
product; they are nothing but post-manufacturing expense. 

Voltas Ltd. v, A. K. Roy! and A. K. Roy v. Voltas Ltd. relied upon, 


18 [1974] A.I.R. S.C. 1161. of D.S. Paropkarj, Joint Civil Judge, Senior 
14 (1974) Writ Petition No. 1999 of 1973, Division, at Jalgaon, in Special Regular Civil 
dated August 21, 1974 (Supreme Court, Suit No. 68 of 1969. 
Unrep.). 1 (1970) 78 Bom. L.R. 229. 

“Decided, September 6, 1974. First Ap- 3 [1978] A.LR. S.C. 225. 
peal No. 257 of 1072, against the decision- . 
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Section 40 of the Central Excises and Salt Act, 1944 merely provides for immu- 
nity or protection against claims of damages to the Government itself or any of its 
Officers for acte done in good faith under the Act; the section does not deal with 
questions of collection of illegal duty and/or its recovery or refund. 

B. Poornaish v. Union of India,3 Union of India v. B. Ramaiah,4 Rohtas Industries 
v. Union of India5 and Muljibhai v. The Union of India,6 referred to. 

The Central Excises and Salt Act, 1944 only provides for the imposition of the 
duty on excisable goods; when an attempt is made to levy duty of excise on goods 
which are not excisable, then such a levy will fall outside the law and will be illegal. 

Dhulabhai v. State of M.P.,7 relied upon. 


Vilas V. Kamat, Assistant Government Pleader, for the appellant. 
P. L. Nan, for the respondent. 


Moxm J. This is an appeal by the Union of India in the Department of 
Central Excise against a decree passed by the learned Joint Civil Judge, Senior 
Division, Jalgaon, in favour of the respondents Mansingka Industries Private 
Limited, a company incorporated under the Indian Companies Act and inter 
alia manufacturing vegetable products at Pachoda in district Jalgaon. 

The respondent-plaintiff filed a suit in the Court of the Civil Judge, Senior 
Division, at Jalgaon, contending that the Union of India had illegally recover- 
ed from them certain moneys purported to be excise duties under the Central 
Excises and Salt Act, 1944 (hereinafter referred to as ‘‘the Act of 1944’’). 

As stated the suit was decreed by the learned trial Judge, who inter alta 
ordered that an amount of Rs. 60,334.66, being the balance amount illegally 
collected as excise duty, be refunded to the respondents. 

Two short points arise in this appeal. But before we discuss them it is 
necessary to set out some facts. 

It has been stated that the respondents are manufacturers of vegetable pro- 
ducts and under Item No. 18 of the First Schedule to the Act of 1944 the excise 
duty leviable before March i, 1969 was by weight Le. per quintal of the ex- 
cisable goods. 

By the Finance Act of 1969, which came into force on March 1, 1969 Item 
No. 13 of the said First Schedule was amended so that from that date the ex- 
cise duty leviable was made ad valorem. Therefore, the duty of excise which 
was earlier chargeable on the actual weight of the vegetable products i.e. the 
excisable goods, was altered to ad valorem duty on the value of the vegetable 
products. 

Under Rule 173C the respondents were required to file a price list of goods 
assessable ad valorem for the purpose of determination of value in accordance 
with s. 4 of the Act of 1944. It would appear that the respondents’ price lists 
were not accepted by the Central Excise Authorities and that the respondents 
were ordered to pay excise duty on higher prices. 

After some correspondence with the Central Excise Authorities, the respon- 
dents disputed the power of the Central Excise Authorities to levy excise duty 
on the basis of a wholesale price, which included the price of the tin-containers 
and freight. The respondents filed the suit in the Court of the Civil Judge, 
Senior Division, at Jalgaon, being Special Regular Civil Suit No. 58 of 1969, 
praying therein that the orders of the defendants modifying fhe price lists 
furnished by the respondents and then approving the price lists as prepared by 
the defendants and purported to have been made under the provisions of the 
Act of 1944 and the Central Excise Rules, 1944, and demanding from the res- 
pondents duty of excise on a higher value than warranted should be declared 
illegal and that the amount charged in excess of what should be lawfully 
charged under the Act of 1944 and the Rules be declared to have been illegally 


8 [1967] A.LR. A.P. 388, 6 (1962) 8 Guj. L.R. 762. 
4 [1961] A.LR. A.P. 540. 7 [1969] A.LR. S. C. 78. 
5 [1967] A.LR. Pat. 368. 
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charged and an order for refund should be made. The respondents also prayed 
for an order and injunction restraining the appellants from making such ille- 
gal orders and collecting duty of excise on such basis which, according to the 
respondents, was an illegal levy. 

It requires to be noticed that the principal ground on which such demand 
for duty of excise was challenged was that, the value at which the vegetable 
product duly packed in tin-containers of 16.5 kgs. of net capacity having been 
determined by the Government as not to exceed the maximum sale price fixed 
statutorily under the Vegetable Oil Products Control Order, 1947, the cost of 
non-excisable tin-containers in which the excisable goods were packed and the 
freight paid thereon ought to be deducted before the levy of the duty of excise 
could be made on. the value of the vegetable product. 

It is to be noticed that the respondents, after lodging their protests, made 
payments of the duty as sought by the appellants without prejudice to their 
right to resort to legal steps to obtain relief. 

It is appropriate at this stage to refer to the fact that with effect from 
September 1968 the maximum prices for sale of the relevant vegetable product 
was fixed by the Government of India in exercise of powers conferred by the 
Vegetable Oil Products Control Order, 1947, read with the relevant provisions 
of the Essential Commodities Act, 1955. . 

The grievance of the respondents, therefore, is that to the value of the veget- 
able product, that is to say, hydrogenated oil in the case before us, falling 
under Item No. 13 of the First Schedule of the Act of 1944 the appellants have 
illegally and improperly added the value of the tin-containers, which are not 
excisable goods under Item 18, as well as the railway freight. In other words, 
the contention of the respondents is that the appellants have illegally and im- 
properly disallowed the deduction of the cost of the tin-containers and the rail- 
way freight. It is not disputed that the value of the tin-containers is Rs. 3.78 
and the railway freight is Re. 0.99 p. per tin of 16.5 kes. 

On the question of quantum, therefore, there is no dispute. It may also be 
mentioned that there was at one time a difference of opinion between the par- 
ties as to, which maximum price was applicable because the Government of 
India in the relevant Notifications prescribed different maximum prices as be- 
tween the producer and wholesaler, and the wholesaler and the dealer. For- 
leet this dispute has been resolved and need not therefore be discussed 

y us. 

The claim of the respondents, as the plaintiffs in the suit, is, therefore, for 
recovery of the amount levied illegally on the value of the tin-containers and 
on account of the freight on the products. 

The appellants have taken up two defences. According to the appellants, 
the article manufactured by the respondents, viz. the vegetable oil, is such that 
it cannot be presented for sale in the market without a container. The appel- 
lants even contended that the vegetable product becomes fully manufactured 
and assessable only after the same is packed in tins and that this process is 
ancillary to the manufacture of the product, without which the vegetable 
product cannot be sold in the market. According to the appellants, their act 
in not allowing abatement on account of the cost of the tin container and the 
cost of freight is quite consistent with the Explanation to s. 4 of the Act of 
1944 (as it was before the amendment in 1973). It was also the contention 
of the appellants that the Central Excise Authorities were bound to accept the 
maximum price fixed by the Central Government from time to time as the res- 
pondents had been selling their vegetable oll products at such prices. In other 
words, the attitude of the Department seems to have been that the tin-con- 
tainers were to be taken as part of the product presented in the market and 
the argument which was urged was that packing hydrogenated vegetable oil is 
incidental to the process of manufacture of the vegetable product itself, 

+ 


666 THE BOMBAY LAW REPORTER. [VOL. LXXVII., 


The second defence taken up by the appellants was that the respondents had 
not exhausted the remedies provided by the Act of 1944 and that, in any event, 
the suit was barred under s. 40 of the Act of 1944, as it stood then. 

It would appear that this defence was taken up in the form that the suit 
was not maintainable by the respondents without exhausting the remedies pro- 
vided by the Act of 1944. Actually it would seem that the defence intended 
to be taken up by the appellants was not that the remedy provided by the Act 
of 1944 had first to be exhausted before a suit could be filed but that a suit 
could not be instituted at all and that the respondents’ only remedy was under 
the Act of 1944 itself. 

Now, ‘taking the question of value on which the ad valorem duty of excise 
could be lawfully levied by the Central Excise Authorities, it is appropriate 
to notice one of the price lists which is on record. This price list, which is 
for the period from March 1, 1969 to March 7, 1969 mentions the whole- 
sale price by producer to wholesale buyer for the vegetable product packed in 
tin-containers containing 16.5 kgs. as being Rs. 65.58. The freight to desti- 
nation is shown as 0.99 p. and the cost of tin-containers at Rs. 3.78. 

According to the respondents, the value for the purpose of assessment under 
s. 4 of the Act of 1944 would, therefore, be Rs. 65.58 less Rs. 4.77. The Cen- 
tral Excise Authorities contend that the value for the purpose of ad valorem 
duty must include the value of the container as well as the cost of freight. 

Some of the relevant provisions of the Act of 1944 and the Rules made there- 
under may now be noticed. 

Section 2(d@) of the Act of 1944 defines ‘‘excisable goods’’ to mean ‘‘goods 
specified in the First Schedule as being subject to a duty of excise and include 
salt”. 

Section 2(f) defines ‘‘manufacture’’ as including any process incidental or 
ancillary to the completion of a manufactured product. 

Item No. 13 of the First Schedule with which we are concerned refers to 
vegetable product in the following words: 

“vegetable product’ means any vegetable oil or fat which, whether by itself or in 
admixture with any other substance, has by hydrogenation or by any other process been 
hardened for human consumption.” 


It is obvious that Item No. 13 read with s. 2(d) of the Act of 1944 would clear- 
ly show that the excisable goods which are the subject-matter of this appeal con- 
sist of hydrogenated vegetable oil or what is popularly known as ‘‘vanaspati’’. 
Section 3 is the charging section and it provides in terms that: 
“There shall be levied and collected in such manner as may be prescribed duties of. 
excise on all excisable goods... which are produced or manufactured in India,...” 


This shows that the duties specified in the First Schedule are duties leviable 
only on exctsable goods and as we have noticed the duty may be levied on the 
basis of weight or at a fixed tariff or ad valorem. 

Section 4 of the Act of 1944 which at least before its amendment in 1973 
has been the subject-matter of consideration in various cases provides for de- 
termination of value for the purposes of duty. Thus the value of any article 
or excisable goods which is chargeable to duty at a rate dependent on the value 
of the article is to be determined in the manner provided. 

It is important to notice that under s. 4 such value is deemed to be the 
value as provided therein. This will show that the authorities concerned are 
to determine the value of an article on the basis of the several factors en- 
umerated viz. (1) the wholesale cash price, (2) the time factor i.e. when the 
article is removed from the factory, and (3) the place at which the wholesale 
market exists. 

Now, there.was an Explanation to s. 4 of the Act of 1944 (before its amend- 
ment), which provided as follows: 


“In determining the price of any article under this section, no abatement or deduc- 
tion shall be allowed except in respect of trade discount and the amount of duty payable 
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at the time of the removal of the article chargeable with duty from the factory or other 
premises aforesaid.” 


The next provision of law which may be noticed is Rule 173C of the Central 
Excise Rules, 1944, which provides that an assessee has to file the price list of 
the goods assessable ad valorem and that the proper officer shall approve the 
price list in such a manner as to bring the value shown to be the correct value 
for the purpose of assessment as provided in s. 4 of the Act. <A duty is, there- 
fore, cast on the proper officer to determine the value in terms of s. 4 of the 
Act of 1944 and not otherwise. 

As we have mentioned, s. 4 of the Act of 1944, before its amendment, came 
in for determination in many cases. In Voltas Lid. v. A. K. Roy,' a Division 
Bench of this Court, interpreted the term ‘‘ wholesale cash price’’ as contained 
in cl. (4) of s. 4 of ‘the Act of 1944 and held that the phrase ‘‘wholesale cash 
price’’ as used in the section was in contradistinction with retail price and 
that that price is relieved of the loading represented by post-manufacture ex- 
penses unless they form part of the profits of the manufacturer himself. 

The matter went in appeal to the Supreme Court and the Supreme Court 
affirmed the judgment of this Court and held that s. 4 of the Act of 1944 pro- 
vides that the value should be found after deducting the selling cost and the 
selling profit and that the real value can include only the manufacturing cost 
and the manufacturing profit. 

This is what the Supreme Court observed in A. K. Roy v. Voltas Ltd? 
(p. 280) : 

“Excise is a tax on the production and manufacture of goods (see Unton of India 
v. Delhi Cloth and General Mils). Section 4 of the Act therefore provides that the 
real value should be found after deducting the selling cost and selling profits and that 
the real value can include only the manufacturing cost and the manufacturing profit. 
The section makes it clear that excise is levied only on the amount representing the 
manufacturing cost plus the manufacturing profit and excludes post-manufacturing cost 
and the profit arising from post-manufacturing operation, namely selling profit. The sec- 
tion postulates that the wholesale price should be taken on the basis of cash payment 
thus eliminating the interest involved fn wholesale price which gives credit to the whole- 
sale buyer for a period of time and that the price has to be fixed for delivery at the 
factory gate thereby eliminating freight, octroi and other charges involved in the trans- 
port of the articles.” 


This state of the law clearly shows that only the value of the excisable pro- 
duct itself is to be taken into consideration at the point where manufacture 
of the excisable product is complete. 

In the case before us we have noticed that the product which can be made 
subject to excise duty under Item No. 13 of the First Schedule to the Act of 
1944 is the hydrogenated vegetable oil itself. Item No. 13 does not contem- 
plate the container in which the hydrogenated vegetable oil may be put as be- 
ing part of the product. It was sought to be contended by the appellants that 
the tin-container should be treated as a part of the product and the manufac- 
ture of the vegetable product is not complete until it is packed in a tin-con- 
tainer. We find no warrant for such a construction. 

First of all, it can never be stated with any show of reason that manufacture 
of hydrogenated vegetable oil is incomplete until it is packed in tin-containers. 
It cannot be forgotten that hydrogenated vegetable oil is also sold and trans- 
ported in bulk containers, in tankers and it may be indeed sold by a manu- 
facturer to a wholesale buyer who brings his own container for receiving the 
product. 

In fact, our attention has been drawn by Mr. Nain, the learned advocate for 
the respondents, to certain items of the First Schedule to the Act of 1944 it- 
self which go to show that where it was the intention of the Legislature to in- 


1 (1970) 78 Bom. L.R. 229. 8 [1968] A.LR. S. C. 791. 
2 [1978] ALR. S.C, 225. 
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clude the packaging in the definition of excisable goods it has said so. For 
instance, Item No. 3 of the First Schedule which deals with ‘‘Tea’’, speci- 
fically provides that tea may be sold in bulk and would be assessed to excise duty 
at a particular rate. But sub-cl. (2) of Item No. 3 refers to ‘‘Package tea, that 
is to say, tea packed in any kind of container not more than 27 kgs. net of 
tea’’ as being excisable goods within the meaning of s. 2(d). Thus, in the case 
of loose tea there is one rate per kilogram and in the case of package tea there 
is a different rate. 

Now, Item No. 13, which deals with vegetable product, does not mention 
any packaging at all and it follows that the only article on which duty can be 
levied is the vegetable product or the hydrogenated vegetable oil which consti- 
tutes excisable goods and not the container. 

Mr. Nain has also referred to s. 2(f) of the Act of 1944 which defines ‘‘manu- 
facture’’ and has shown to us that where it was intended that packaging should 
be included as a process of manufacturing, the Legislature has said so. In 
subl. (414) to s. 2(f) there is a provision that in relation to patent or pro- 
prietory medicines as defined in Item No. 14E as also in relation to cosmetics 
and toilet preparations as defined in Item No. 14F of the First Schedule to 
the Act of 1944 manufacture would include labelling or relabelling of con- 
tainers intended for consumers and re-packaging from bulk packs to retail 
packs, or the adoption of any other treatment to reader the product marketable 
to the consumers. This shows that in the case of medicines, the packaging 
thereof is by statute considered to be a part of the manufacturing process. It 
is a matter of common knowledge that patent and proprietory medicines are 
sold in bottles, tins and foil packing and cosmetics like beauty creams or talcum 
powders or lotions are also sold in some kind of containers. 

It is to be noticed that the duty on items comprised in Items Nos. 14E and 
14F is also ad valorem and it was, therefore, the specific intention of the Legis- 
jature that the value of the container should be included in the value of ex- 
eisable goods. It is also significant that by the amended s. 4 of the Act of 
1944, it has now been provided in terms that value in relation to any excisable 
goods is to include the cost of packing except the cost of such packing which 
is of a durable nature and is returnable by the buyer to the assessee. 

The argument of Mr. Kamat, the learned Assistant Government Pleader, that 
packaging of vanaspati in tin-container was an integral part of the manufac- 
ture of hydrogenated vegetable product even before the amendment of s. 4 is 
untenable and cannot be accepted. =e 

If this is the correct position, then the cost of the tin-container must be 
treated as post-manufacturing cost and in the words of the Supreme Court in 
Voltas’ case it must be excluded from the value of the excisable product on 
which duty of excise is to be levied. 

Now, as regards the freight is concerned, it cannot be contended with any 
show of reason that that item of expenditure could be anything but a post- 
manufacturing expense. 

It is to be noticed that the cost of freight has nowhere in the Act of 1944 
been taken as part of the value of the excisable product. 

The view taken by the learned trial Judge that packaging in a tin-container 
and incurring of freight charges for transporting of the relevant excisable 
goods could not form part of the value for the purpose of assessment of excise 
duty is, therefore, correct and we affirm the same. 

The next point to be considered is the challenge to the maintainability of 
the suit on the ground that such a suit is barred because the respondents have 
not availed of the remedies provided by the Act of 1944 itself in form of an 
appeal under s. 85 and revision under s. 36 of the Act of 1944 as well as by 
a. 40 of the Act of 1944, which, according to the learned Assistant Government 
Pleader, bars the filing of a suit in matters arising under the Act of 1944. 

Section 35 of the Act of 1944 provides that any person deeming himself 
aggrieved by any decision or order passed by a Central Excise Officer under 

© 


1974. ] UNION 0. MANSINGKA INDUSTRIES (A.C.J.)—Mukhi J. 669 


the Act may file an appeal as therein provided and that every such order pass- 
ed in appeal under s. 35 shall, subject to the power of revision conferred by 
s. 86, be final. 

Section 36, of course, provides for a revision by the Central Government. 
These two sections obviously come into play when an order has been passed 
under the Act and any person is aggrieved by any such decision or order. 

Section 40 of the Act of 1944 as it stood before 1973 provided for ‘‘bar of 
suits and limitation of suits and other legal proceedings’’ and its specifie phra- 
seology may be noted. It read as follows: 

“(1) No suit shall lie against the Central Government or against any officer of the 
Government in respect of any order passed in good faith or any act in good faith done or 
ordered to be done under this Act. 

(2) No suit, prosecution or other legal proceeding shall be instituted for anything 
done or ordered to be done under this Act after the expiration of six months from the 
accrual of the cause of action or from the date of the act or order complained of.” 


The learned Assistant Government Pleader has argued that by reason of these 
three sections, which we have referred to above, recourse to a civil Court by a 
suit is denied to a manufacturer who is liable to pay excise duty on the pro- 
ducts manufactured by such a person. 

Now s. 9 of the Code of Civil Procedure provides that a civil Court shall 
have jurisdiction to try all suits of a civil nature ‘‘excepting suits of which 
their cognizance is either expressly or impliedly barred’’. On the basis of 
s. 9 of the Code of Civil Procedure and s. 40 of the Act of 1944 the learned 
Assistant Government Pleader has contended that the suit as filed is barred. 

Our attention has been invited to a decision of the Supreme Court of India 
in Dhulabhas v. State of M.P.,4 where this question in relation to various en- 
actments has been considered in depth and Hidayatullah C. J. who spoke for 
the Court after analysing the several decisions of the Supreme Court and other 
Courts summarised the state of the law. The relevant portions of the summary 
are as follows: 


“(1) Where the statute gives a finality to the orders of the special tribunals the 
civil court’s jurisdiction must be held to be excluded if there is adequate remedy to do 
what the civil Courts would normally do in a suit. Such provision, however, does not 
exclude those cases where the provisions of the particular Act have not been complied 
with or the statutory tribunal has not acted in conformity with the fundamental prin- 
ciples of judicial procedure. 

(2) Where there is an express bar of the jurisdiction of the Court, an examination 
of the scheme of the particular Act to find the adequacy or the sufficiency of the re- 
medies provided may be relevant but is not decisive to sustain the jurisdiction of the 
civil Court. 

Where there is no express exclusion the examination of the remedies and the scheme 
of the particular Act to find out the intendment becomes necessary and the result of 
the inquiry may be decisive. In the latter case it is necessary to see if the statute 
creates a special right or a liability and provides for the determination of the right or 
liability and further lays down that all questions about the said right and liability shall 
be determined by the tribunals so constituted, and whether remedies normally associated 
with actions in civil courts are prescribed by the said statute or not.... 

(5) Where the particular Act contains no machinery for refund of tax collected in 
excess of constitutional limits or illegally collected a suit lies... 

(7) An exclusion of the jurisdiction of the civil court is not readily to be inferred 
unless the conditions above set down apply.” 


Now, in the case before us we have held that imposition of central excise 
duty on the tin-container and on freight was not warranted by any of the pro- 
visions of the Act of 1944. Thus any levy of central excise duty on the value 
of the tin-container and the cost of freight was wholly outside the law and it 


4 [1960] A.LR. S.C. 78. 
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could not be said to be a mere question of an error in the exercise of jurisdic- 
tion. The Central Excises and Salt Act of 1944 only provides for the imposi- 
tion of the duty of excise on excisable goods so that when an attempt is made 
to levy duty of excise on goods which are not excisable then such a levy falls 
outside the law and, therefore, would be illegal. 


Even if s. 40 of the Act of 1944 were to be construed as the learned Assis- 
tant Government Pleader would have us do, that is to say, that it bars the 
jurisdiction of civil Courts, the legal position as enunciated by the Supreme 
Court clearly shows that the jurisdiction of the civil Courts would not be there- 
hy excluded. But the question may be asked—Does s. 40 of the Act of 1944 
really bar a suit for recovery of an amount levied illegally as duty? It is 
manifest from a plain reading of the section itself that it applies only to suits 
for damages and compensation in respect of act said to be done under the Act 
of 1944. The section merely enacts immunity or protection against claims of 
damages against the Government itself or any of its officers for acts done in 
good faith under the Act of 1944. Questions of collection of illegal duty and/ 
or its recovery or refund are not questions dealt with by the said provision. 
There are a number of authorities on this proposition, but it is not necessary to 
refer to them in detail. (See B. Poornatsh v. Union of Indta> Union of India 
v. B. Ramatah® Rohtas Industries v. Union of India! and Muljibhai v. The 
Union of India’). 

It requires to be noticed that in 1973 the Act of 1944 was amended and 
among other amendments, ss. 4 and 40 have been substituted. Now the new 
s. 40 reads as follows: 

“(1) No suit, prosecution or other legal proceeding shall lie against the Central 
Government or any officer of the Central Government or a State Government for any- 
thing which is done, or intended to be done, in good faith, in pursuance of this Act 
or any rule made thereunder. 

(2) No proceeding, other than a suit, shall be commenced against the Central Gov- 
ernment or any officer of the Central Government or a State Government for anything 
done or purported to have been done in pursuance of this Act or any rule made there- 
under, without giving the Central Government or such officer a month’s previous notice 
in writing of the intended proceeding and of the cause thereof or after the expiration of 
three months from the accrual of such cause.” 

Tt is significant that the new phraseology itself suggests that this provision 
like the former section was a protection section and was not intended to bar 
a remedy by way of a suit. Indeed, the sub-heading has been changed from 
‘‘Bar of suits’’ to ‘‘Protection of action under the Act”. 

The amendment is not only of a clarificatory nature but some further pro- 
tection to the Government and its officers (who act in good faith and under the 
Act) is provided for, in the form of a previous notice in relation to the pro- 
posed prosecution or legal proceedings other than a suit and the period of limi- 
tation has been shortened. 

It is, therefore, clear that s. 40, as it stood before the amendment and even 
as it stands now, does not bar the jurisdiction of civil or criminal Courts. 

The contention of the Assistant Government Pleader that the civil Court had 
no jurisdiction to try the suit fails. 

In the result the decree of the trial Court is affirmed and this appeal dis- 
missed with costs throughout. 

Appeal dismissed. 


LR. A. P. 888. ? [1967] ALR. Pat. 868. 
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Before Mr. Justice Vaidya and Mr. Justice Sapre. 


VYANKATESH DHONDDEV DESHPANDE 
v. 
KUSUM DATTATRAYA KULKARNI? 


Land Improvement Loans Act (XIX of 1883), Sec. 7—Land Improvement Loans Rules, 
1916, Form No. 1 and 2—Bombay Land Revenue Code (Bom. V of 1879), Secs. 150, 
155, 147—Auction sale held in respect of land standing in the names of wife and sons 
of the borrower who had separated from him—Land neither security for loan nor 
land in respect of which loan taken—Whether auction void—“Borrower” in s. 7 of 
Land Improvement Loans Act, meaning of—Doctrine of pious liability, whether appli- 
cable in respect of loan under Act of 1883—Modes of recovery, whether restricted to 
modes mentioned in Act—Decree obtained against father alone after partition, how 
executed. 


An auction sale held under s. 7 of the Land Improvement Loans Act, 1883, in res- 
pect of land, which, on the date of the auction sale, stood in the names of the 
plaintiffs (wife and sons of the borrower who have partitioned from him) and which 
was neither land in respect of which the tagai loan was advanced nor land which 
was security for the tagai loan is wholly void and ultra vires the Revenue Autho- 
rities, as the plaintiffs were neither borrowers within the meaning of s. 7(1) of the 
Land Improvement Loans Act, 1883 nor were they ‘“‘defaulters” within the meaning 
of s. 155 of the Bombay Land Revenue Code, 1879. 

The word “borrower” occurring in s. 7 of the Land Improvement Loang Act, 1883 
cannot be interpreted as “borrower and his sons” or “borrower and all the members 
of his joint family” in case the borrower is a Hindu: the Act is essentially an agri- 
cultural economic legislation to benefit agriculturists irrespective of their religion. 

It is not open to the Court to extend the doctrine of “pious liability” of the sons 
under the Hindu Law, which arises from obligation of religion and piety, to the debts 
contracted by the father under the Land Improvement Loans Act, 1883, which ap- 
plies to all citizens of India irrespective of their religion. 


The right of the Government to recover loans advanced under the Land Improve- 
ment Loans Act must be determined in accordance with the provisions of that Act. 
The modes of recovery and the persons from whom recovery can be made also must 
be determined in accordance with the provisions of that Act and not in accordance 
with the general principles of Hindu Law. 


Amrit Lal v. Jayanttilal,| Lakshman v. Secretary of State? and Shivrao Shesgiri v. 
Secretary of State, referred to. 


J. D. Rao v. I-T. Officer, Anantapur+ and M. R. Radhakrishnan v. Union of India,5 
discussed and explained. 

Even assuming that the plaintiffs, at least the sons of the borrower, were liable to 
pay the tagai loan of their father, under Hindu law a decree obtained against the 
father alone in a Mitakshara joint family cannot be executed against his sons’ in- 
terest in the property after partition, which partition in the instant case, was made 
by a registered deed before the date of the auction sale, without making the song 
parties to the execution proceedings, which, in the instant case, was not done by the 
Revenue Authorities. 

Ganpatrao Vishwanathappa v. Bhimrao® and Padmavatibai v. Manilal,7 agreed with. 

Pannalal v. Mst. Naraini,8 referred to. 


S. M. Jakati v. S. M. Borkar,9 explamed. 


*Decided, October 10/11, 1974. First Appeal 4 [1970] A.I.R. A. P. 426, F.B. 
No. 160 of 1966 (with First Appeal No. 173 5 [1959] A.I.R. Mad. 71. 
of 1966), against the decision of V.S. Junnar- 6 (1948) 52 Bom L.R. 154. 
kar, Civil Judge, Senior Division, at Satara, 7 (1958) 60 Bom. L.R. 1015. 
in Special Civil Suit No. 7 of 1961. 8 Toa) S.C.R. 544. 
1 [1960] A.LR. S.C. 964. n 1958) 61 Bom. L.R. 688, S.C., s.c. [1959] 
.R. S.C, 282. 


2 es 41 Bom. L.R. 257. A. 
8 (1942) 44 Bom. L.R. 668. 
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First Appeal No. 160 of 1966: 


M. A. Rane, for the appellant. 

H. D. Gole, for respondents Nos. 1 and 4. 

D. 8S. Marathe, for respondents Nos. 2, 3, 5 and 6. 
First Appeal No. 173 of 1966: 

M. A. Rane, for the appellant. 


H. D. Gole, for the respondents. 


Vaya J. These two appeals involve an interesting question regarding the 
validity of an auction sale of the suit lands which originally belonged to the 
joint family of the respondents and Dattatray Govind Kulkarni, the husband 
of respondent No. 1 and the father of respondents Nos. 2 to 6, and which were 
allotted at a partition made prior to the auction sale which was held for recover- 
ing the Tagai loan advanced in respect of other lands belonging to the family 
of the said Dattatray. 

The allegations made by the respondent-plaintiffs can be briefly summarised 
as under: 

Plaintiff No. 1 1s the wife and plaintiffs Nos. 2 to 6 are the sons of Dattatray 
Govind Kulkarni. Plaintiff No. 1 happens to be the second wife of Dattatray 
and plaintiffs Nos. 2 and 8, who were minors when the suit was filed, are her 
sons from Dattatray. Plaintiffs Nos. 4 to 6 are the sons of Dattatray from 
his first wife. A partition was effected by Dattatray with a view to avoid 
future disputes under a registered partition deed, exh. 79, on July 6, 1956. 
Under the said partition deed, the father, Dattatray, took Survey No. 140/1, 
admeasuring 18 acres and 13 gunthas and assessed at Rs. 2-8-0, and Survey 
No. 141/1, admeasuring 10 acres and 1 guntha and assessed at Rs. 27-9-0, in 
which the joint family had a one-fourth undivided share, and the remaining 
land, Survey No. 487, was allotted to the plaintiffs in equal shares and it is 
the shares in that Survey No. 487 which are the subject-matter of the suit filed 
by the plaintiffs. It was alleged that the shares were partitioned equally by 
metes and bounds and the respective shares were handed over to each of the 
plaintiffs at the time of the execution of the partition deed and since that time 
the ownership of each one had become independent and mutation was also effec- 
ted in the names of the plaintiffs showing their respective shares in the suit 
land in the Record of Rights. The shares were also separately assessed to land 
revenue, 

In the year 1949, Dattatray Govind Kulkarni had taken a Tagai loan by exe- 
cuting a bond prescribed under the Land Improvement Loans Act, 1883 with 
a view to increase his income. The application made by Dattatray for the 
loan is on the record at exh. 128 and mentions lands, Survey No. 167, Pot Hissa 
No. 2, area 16 acres and 5 gunthas, assessed at Rs. 3-13-0, and Survey No. 170, 
Pot Hissa No. 1, area 17 acres and 8 gunthas, assessed at Rs. 4-1-0, as the lands 
for improving which the loan was taken. The purpose is mentioned as for 
constructing wells. The security consisted of the said lands, which were des- 
eribed as completely owned by Dattatray. It was the case of the plaintiffs 
that the suit land, Survey No. 487 was not a security for the said loan. As the 
loan was not repaid by Dattatray, the Government put up for sale on April 
6, 1957, without any legal authority, the suit land for recovery of the balance 
of the Tagai loan payable by Dattatray. The defendant being the highest 
bidder at the auction sale was put in possession of the suit land on May 20, 
1960, despite the protest made in writing on behalf of all the plaintiffs at the 
time of the handing over of the possession, which is at exh. 156. It was, there- 
fore, submitted in the plaint that having regard to the partition acted upon 
by Dattatray and the plaintiffs, the auction sale and all incidental acts were 
nnjust, illegal, void and ultra vires and the possession of the defendant-appel- 
lant, against whom they filed the suit, was illegal. The plaintiffs, therefore, 
filed the suit on April 19, 1961 praying for actual possession of the suit land 
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bearing Survey Nos. 487/1 to 487/6, which will be referred to for convenience 
hereafter as ‘‘Survey No. 487”. 

The defendant resisted the suit by filing his written statement, exh. 17. His 
first contention was that as the plaintiffs had previously filed Special Suit 
No. 14 of 1958 against the defendant and the State of Bombay and had with- 
drawn it with liberty to file a fresh suit on the same cause of action on pay- 
ment of costs, which was made a condition precedent, and as the plaintiffs 
had failed to deposit the costs of the State, the suit was not maintairfable. It 
was also submitted that as the State of Maharashtra was not made a party to 
the present suit, it was bad for non-joinder. On merits, it was contended that 
the family of the plaintiffs and Dattatray contmued to be joint and Dattatray 
was and is the manager of the family, no partition, as alleged, having 
ever taken place. It was contended that Dattatray was indebted to the tune 
of Rs. 25,000 to various creditors, He had taken the Tagai loan of Rs. 12,000 
from the Government in 1949 as the manager of the joint family for the con- 
struction of the well and bandhs in the land. The Collector, therefore, started 
proceedings against him in 1954 for the recovery of the Tagai loan. Other 
ereditors also filed suits for the recovery of their money. With a view to de- 
feat the recovery, Dattatray and the plaintiffs colluded with each other frau- 
dulently and brought into existence a bogus partition deed which was never 
intended to be acted upon and continued to live together and the mess was 
common and they were in jomt enjoyment of the property. It was also sub- 
mitted that the partition deed itself showed that all the inferior lands or the 
lands mortgaged to the creditors were allotted to Dattatray and good and fer- 
tile lands were allotted to the plaintiffs. All this showed that the partition it- 
self was bogus. It was further contended that the Tagai loan was obtained by 
Dattatray as the manager of the family for the benefit of the family and for 
legal necessity and the family derived benefit therefrom. In 1955, the charged 
Jands were sold on a nominal bid of Re. 1 and hence the Government had to 
sell the suit land for recovering the balance of the amount. The defendant 
submitted that, in these circumstances, the auction sale in his favour was valid 
and binding on the plaintiffs. Plaintiff No. 1 as the wife and plaintiffs Nos. 2 
to 6 as the sons of Dattatray were bound by the debt contracted by Dattatray. 
The sale effected to recover the debt, that is, the Tagai loan; was, therefore, 
binding on them. 

The learned Civil Judge framed eleven issues and tried the issues with regard 
to the maintainability of the suit as preliminary issues and overruled the con- 
tentions of the defendant with regard to the non-joinder of the State of Maha- 
rashtra and the non-compliance with the condition precedent to instituting the 
present suit. Thereafter, the remaining issues were tried. On behalf of the 
plaintiffs, plaintiff No. 1, Knsum Dattatray Kulkarni; one Bhalchandra Datta- 
tray Prabhune, the pleader of Wai, who had drafted the partition deed accord- 
ing to the instructions given by plaintiffs Nos. 1 and 4 and Dattatray Kul- 
karni; and Vithal Balkrishna Mandke, the Sarpanch of the Grampanchayat, 
Shirwal, and the brother of the scribe of an application made on May 20, 1960 
to Kamgar Talathi, his brother being dead when he gave evidence in 1966, were 
examined, On behalf of the defendant, one Mallappa Chavan working as Cada- 
stral Surveyor and the defendant himself were examined. The defendant also 
examined Babu Raut, who was a panch with regard to the giving of possession 
of the suit land to him; Balkrishna Teli of Shirwal, who claimed to know the 
plaintiffs and who said that the plaintiffs and Dattatray were staying together 
and messing together; and one Yeshwant Rajamane, who was working as Mahal- 
kari at Khandala from May 1956 to December 1957 and who proved the sale 
warrant and the proclamation issued against Dattatray for the Tagai loan and 
the memos in the file and other orders passed in respect of the Tagai Joan. 
The parties also led voluminous documentary evidence. 

On a careful consideration of the oral and documentary evidence in the case, 
the learned Civil Judge, Senior Division, Satara, by his judgment and decree 
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dated January 31, 1966 came to the conclusion that the sale of the suit land 
effected by the Collector was void ab initio and decreed the plaintiffs’ suit for 
possession with costs and future mesne profits. The judgment and decree are 
challenged by the defendant by filing First Appeal No. 160 of 1966. 

As 10 acres and 37 gunthas of Survey No. 487 were acquired under the Land 
Acquisition Act for the Veer Dam project, a reference was made under s. 80 
of the Land Acquisition Act for determining the persons to whom the amount 
of compensation should be paid. The learned Civil Judge, in view of his afore- 
said judgment, ordered the amount of compensation to be paid to plaintiff 
No. 1 or her pleader by a judgment of the same date. The said judgment is 
challenged by the auction-purchaser Vyankatesh Deshpande in First Appeal 
No. 173 of 1966. 

The first question which arises in these appeals is whether the auction sale 
held on April 6, 1957 after the partition between the plaintiffs and Dattatray 
made on July 7, 1956 is valid. It is undisputed that the auction sale was held 
under s. 7 of the Land Improvement Loans Act, 1883, popularly called the 
Tagai Loans Act. The purpose of the Act was to consolidate and amend the 
law relating to loans of money by the Government for agricultural improve- 
ments. Section 4 of the Act lays down that subject to such rules as may be 
made under s. 10 of the Act, loans may be granted under the Act by such 
officer as may, from time to time, be empowered, for the purpose of making 
any improvement, to any person having a right to make that improvement, or, 
with the consent of that person, to any other person. The word ‘‘improve- 
ment’’ is defined in s. 4(2) of the Land Improvement Loans Act as meaning 
any work which adds to the letting value of land, including the construction 
of wells, tanks and other works, the preparation of land for irrigation, the 
drainage, reclamation from rivers or other waters, or protection from floods 
or from erosion or other damage by water, of land used for agricultural pur- 
poses or waste-land which is culturable, the reclamation, clearance, enclosure 
or permanent improvement of land for agricultural purposes, the renewal or 
reconstruction of any of the foregoing works, or alterations therein or additions 
thereto, and such other works as the State Government may declare to be im- 
provements for the purposes of the Act. It is, therefore, manifest that Datta- 
tray borrowed the loan for improvement as defined under that Act. 

Section 5 of the Land Improvement Loans Act deals with the mode of deal- 
ing with the applications for loans and requires the Officer to whom the appli- 
cation is made to follow a particular procedure with regard to objections to 
the loan being given. Section 6 lays down the period for repayment of the 
loans and says that it shall be made repayable by instalments in the form of 
an annuity or otherwise, within such period from the date of the actual ad- 
vance of the loan, or, when the loan is advanced in instalments, from the date 
of the advance of the last instalment actually paid, as may, from time fo time, 
be fixed by the rules made under the Act, and provides that the period so fixed 
shall not ordinarily exceed thirty-five years. 

Section 7(1), which is the material provision, the effect of which we have to 
consider for the purposes of these appeals, runs as follows: 

“7 (1) Subject to such rules as may be made under section 10, all loans granted 
under this Act, all interest (if any) chargeable thereon, and costs (if any) imcurred 
in making the same, shall, when they become due, be recoverable by the Collector in 
all or any of the following modes, namely:— 

(a) from the borrower—as if they were arrears of land-revenue due by him; 

(b) from his surety (if any)—as if they were arrears of land-revenue due by him; 

(c) out of the land for the benefit of which the loan has been granted—as if they 
were arrears of land-revenue tue in respect of that land; 

(d) out of the property comprised in the collateral security (if any)—according 
to the procedure for the realization of land-revenue by the sale of immoveable pro- 
perty other than the land on which that revenue is due; 
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Provided that no proceeding in respect of any land under clause (c) shall affect 

any interest in that land which existed before the date of the order granting the loan, 
other than the interest of the borrower, and of mortgagees of, or persons having charges 
on, that interest, and, where the loan is granted under section 4 with the consent of 
another person, the interest of that person, and of mortgagees of, or persons having 
charges on, that interest.” 
Sub-section (2) of that section provides for recovery of the amounts from sure- 
ties and owners of the property given as colleteral security. Sub-section (3) 
confers a discretion on the Collector to determine the order in which he would 
resort to the various modes of recovery permitted by it. 

It is clear from this section that the recovery which is provided under s. 7 
is only against the borrower and his surety and out of the land for the bene- 
fit of which the loan has been granted. So far as the borrower is concerned, 
the mode prescribed is under the Land Revenue Code. The relevant provi- 
sions under which the auction sale was held are of the Bombay Land Revenue 
Code, 1879, s. 150 of which lays down the setae processes : 

“(a) by serving a written notice of demand on the defaulter under section 152; 

(b) by forfeiture of the occupancy or alienated holding in respect of which the 
arrear is due under section 153; 

(c) by distraint and sale of the defaulter’s moveable property under section 154; 

(d) by sale of the defaulter’s immovable property under section 155; 

_(e) by arrest and imprisonment of the defaulter under sections 157 and 158; 

(f) in the case of alienated holding consisting of entire villages, or shares of vil- 
lages, by attachment of the said villages or shares of villages under sections 159 to 163.” 

It was contended by Mr. Rane for the appellant that the auction sale in the 
present case beld on April 6, 1957 was under s. 155 of the Bombay Land Re- 
venue Code, 1879, which runs as follows: 

“155. The Collector may also cause the right, title and interest of the defaulter in 
any immovable property other than the land on which the arrear is due to be sold.” 
It was contended by Mr. Rane that although in the original application for 
loan, exh. 128, and the Tagai Loan Bonds at exh. 184 and exh. 135, the bor- 
rower was mentioned as Dattatray and there was no mention of the family of 
Dattatray, the loan was for the family lands and the defaulter was not mere- 
ly Dattatray but also the family; and hence the suit land, which originally 
belonged to the family, though subsequently allotted to the plaintiffs, was liable 
to be sold in auction under s. 155 of the Bombay Land Revenue Code. 

We do not find any substance in the above contention of Mr. Rane. The 
loan which is advanced under the Land Improvement Loans Act, 1883 is a 
loan granted on an application in the prescribed form under an order passed 
under s. 5 of that Act. There is admittedly nothing in exh. 128, the applica- 
tion made on February 7, 1949, or the bonds, exhs. 184 and 135, dated March 
24, 1949, to indicate that the family was the borrower, or that all the other 
family properties were security for the loan, or that, in the event of default 
being committed by the borrower, Dattatray, the plaintiffs, who had interest 
and share in the family lands, including the suit land, would be liable to pay 
the Tagai loan. The form of application was prescribed under the Land Im- 
provement Loans Rules, 1916 framed by the Governor in Council at Bombay 
under s. 10 of the Act. The form of application preseribed under the said 
Rules requires the applicant to state his name and residence; amount and ob- 
ject of loan and nature of the proposed improvement; village, Survey No., 
assessment and Judi if alienated of land to be improved, with extracts of 
Village Form No. VI or No. VIL; applicant’s rights in the land to be improved; 
and nature of security, whether personal or otherwise. 

The form also prescribed the mode in which the Inquiry Officer should make 
entries with regard. to the various points mentioned in that form. One of the 
points to be inquired is that, when the security offered is the land itself, the 
Inquiry Officer must find out the applicant’s interest in it. In exh. 128, what 
we find is that the purpose is mentioned as building the wells im Survey Nos. 
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167/2 and 170/1; and besides these two lands, security is given of lands, Sur- 
vey Nos. 165/1, 166/1, 2 and 172/1, in all 109 Bighas of land assessed at Rs. 36; 
and it is merely stated that all these lands are free from any encumbrances. 
There is nothing in it to show that Dattatray had described himself as the 
manager of the joint family, whose ancestral property they were. There is 
nothing in it to show that the Inquiry Officer had found out that the plaintiffs 
had interest in the loan, or that the loan was being advanced for the benefit 
of the family, or that the wells were being constructed for the benefit of the 
family lands other than the lands in which the wells were being constructed. 

In exh. 128, the opinion and recommendation of the Mamlatdar runs as 
follows: 

“The applicant ıs a big landlord and so far has spent more than Rs. 20,000 for the 
better improvement of the land. He has dug another well also and constructed it, but 
now he requires some help to construct the two wells that he has recently dug. Merely 
50 or 60 Bighas would be watered under this water. I, therefore, strongly recommend 
that Rs. 12,000/- should be paid to the applicant as Tagai.” 


The work of completing the wells was to be done within one year and the first 
instalment was to be repaid on February 1, 1950, the instalment being of 
Rs. 1,000 with interest. The repayment was, therefore, to be made within twelve 
years, that is, before 1962. There is nothing in the application or the bond 
executed by the borrower to suggest that the wells were for the benefit of the 
joint family of the plaintiffs and Dattatray, or for the benefit of the lands other 
than the lands mentioned in the application which, including the other secured 
lands, measured, as stated above, 109 Bighas. 

The bond is also in the form prescribed under the Bombay Land Improve- 
ment Loans Rules, 1916, namely, Form No. 1, which is in respect of a single 
borrower, and not in Form No. 2 which is in respect of a loan for more than 
one borrower. One of the conditions mentioned in the bond is that neither 
the borrower nor his executors, heirs, administrators or assigns shall transfer 
by way of mortgage, sale, gift, partition or otherwise any ‘‘land mortgaged as 
security for this loan’’. The loan bond, exh. 184, as stated above, does not refer 
to the interest of the members of the family or to any other family lands, and, 
in particular, the suit land. Under the bond, Dattatray was bound to repay 
the loan of Rs. 12,000 in two instalments, one of Rs. 6,000 on March 24, 1949 
and another also of Rs. 6,000. There is nothing in the provisions of the Land 
Improvement Loans Act or the Rules to indicate that such a loan and such a 
bond will bind the sons and wife of a coparcener. 

Mr. Rane submitted that as Dattatray was the manager of the family, it must 
be held that the borrower in the case was the family and the defaulter was 
also the family and any property of the family, which existed at the time of 
the loan and at the time of the auction sale under s. 155 of the Bombay Land 
Revenue Code, 1879, could be sold by the Collector under s. 7 of the Tagai 
Loans Act. Jt must be remembered that this Act is applicable to all commu- 
nities in India and not merely to Hindus. There are many communities which 
do not have the system of joint family. If the Legislature intended to in- 
elude in the word ‘‘borrower’’, where the borrower was a manager of the family, 
the ‘‘entire family’’, it should have said so in express terms. 

Similarly, if the Legislature wanted to include in the word ‘‘defaulter’’, 
where the defaulter happened to be a manager of the joint family, ‘‘members 
of the joint family’’, then express terms should have been used to indicate that 
all the members of the joint family could be held responsible. Section 147 of 
the Bombay Land Revenue Code, 1879 runs as follows: 


“Any sum not so paid becomes thereupon an arrear of land revenue, and the per- 
sons responsible for it, whether under the provisions of section 136 or of any other 
section, become defaulters.” 

Section 136 deals with liability for land revenue. ‘‘Any other section” refer- 
red to in s. 147 must mean a section of the Bombay Land Revenue Code, 1879 
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and not general principles of Hindu law relating to liability of members of 
a joint family in connection with debts incurred by the manager of the family. 

It is, therefore, patent, in our view, that the auction sale of the suit land, 
which was on the date of the auction sale in the name of the plaintiffs and which 
was not a land in respect of which the Tagai loan was advanced or land 
which was a security for that loan, would not be an auction sale under s. 7 
of the Tagai Loans Act, 1883. The plaintiffs were not ‘‘borrowers’’ within 
the meaning of s. 7(Z) of the Land Improvement Loans Act, 1888, which 
is relied upon by Mr. Rane for supporting the sale. They were not also the 
‘‘defaulters’’ within the meaning of s. 155 of the Bombay Land Revenue Code, 
1879. On this ground alone, the plaintiffs’ suit is entitled to succeed, though 
it seems that the attention of the lower Court was not properly drawn to the 
provisions of the said Act and the relevant provisions of the Bombay Land 
Revenue Code, 1879 in this connection. 

Mr. Rane, however, submitted that the Tagai loan was a debt and the sons 
of Dattatray were bound to pay the debt in view of the pious obligation of the 
sons of a Hindu to pay all debts contracted by the father, except avyavaharika 
or illegal debts, and the Tagai loan having been obtained for improving the 
lands of the family at the time when the family was joint cannot be considered 
to be avyavaharika or illegal. In our opinion, it is not open to the Court to 
extend the principle of the pious liability of the sons under Hindu Law, which 
arises from obligation of religion and piety, to the debts contracted under the 
Tagai Loans Act, which applies to all citizens of India irrespective of their re- 
ligion. In Amrit Lal v. Jayantilal! the Supreme Court laid down as follows 
(p. 966): 

“The doctrine of pious obligation under which sons are held liable to discharge their 
father’s debts is based solely on religious considerations; it is thought that if a person’s 
debts are not paid and he dies in a state of indebtedness his soul may have to face evil 
consequences, and it is the duty of his sons to save him from ‘such evil consequences. 
The basis of the doctrine is thus spiritual and its sole object is to confer spiritual 
benefit on the father. It is not intended in any sense for the benefit of the creditor.” 


The Tagai Loans Act cannot be considered to be an Act which was contemplated 
by Hindu religion as laid down in the Dharmashastras and the customs and 
usages. It was essentially an agricultural econontic legislation intended to 
benefit agriculturists irrespective of their religion and to improve agriculture 
in this country by providing cheap loans to agriculturists for the purposes 
mentioned in the Act which are referred to above. 

The statutory provisions contained in the Land Improvement Loans Act must 
be interpreted exclusively on the basis of the object and scheme of the Act. 
We do not think that the law makers ever contemplated engrafting of the pious 
obligation of the sons under Hindu law to the provisions of the Act. In effect, 
the argument of Mr. Rane requires us to read for the word ‘‘borrower’’ in s. 7 
as ‘‘borrower and his sons” if the borrower is a Hindu. We do not think that 
such a course is open to the Court while interpreting the statutory liability and 
remedies in respect of that liability existing independently of the religion of 
the borrower. The law makers were fully aware of the existence of the Hindu 
law and the Hindu joint families and if they wanted to make the sons liable 
for the father’s Tagai loan, nothing was easier than to provide for it expressly. 
It is clear from the scheme of s. 7 that it is the borrower and the surety against 
whom the modes of recovery are prescribed as if the dues were arrears of land 
revenue. If the original borrower and surety are not available, the dues have 
to be recovered in the manner prescribed under s. 7(J)(e) and (d) out of the 
property for the benefit of which the land was granted or out of the property 
comprised in the collateral security. The proviso to s. 7(J) is intended to affect 
only the interest of the borrower and of mortgagees ôf, or persons having charges 
on, that interest or where the loan is granted under s. 4 with the consent of 
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another person, the interest of that person. If the law makers wanted to make 
the sons of the borrower liable, they would have added that in the case of a 
Hindu borrower, his sons or all the members of his family would be liable to 
repay the debt and their interest would be affected. In the absence of such 
express provisions and particularly when the provisions are made with regard 
to other interests, it is not open to us to read for the word ‘‘borrower’’ the words 
‘borrower and his sons’’, or ‘‘borrower and all the members of his joint family.’’ 

The scheme of the section was considered by this Court in Lakshman v. Secre- 
tary of State? In that case, the appellant, who was the plaintiff, purchased 
Survey No. 399 of Mangoli from one Dastgir in 1926, Seven years before that, 
on May 19, 1919, Dastgir had taken a Tagai loan of Rs. 2,000 from Govern- 
ment for the purpose of weeding land and for making the stone pavement. 
Under the terms of the Tagai bond, two other lands owned by Dastgir, Survey 
Nos. 383 and 412, were hypothecated for a loan. In the same year, in which 
Dastgir sold Survey No. 399 to the plaintiff, he also mortgaged the other two 
lands, Survey Nos. 383 and 412, to one P. A. Desai. Dastgir failed to repay 
the Tagai loan in accordance with the terms of the bond, and the Prant Officer 
ordered that the arrears due from Dastgir should be reeovered by sale of Survey 
No. 383, one of the hypothecated lands mentioned in the Tagai bond. Against 
that order, an application was made to the Collector, and the Collector ordered 
that Survey No. 399, the land for the benefit of which the loan had been taken, 
should be forfeited and sold. The Mamlatdar of Bagewadi gave notice to the 
appellant-plaintiff informing him that unless he paid Rs. 1,089 and odd, the 
arrears of the Tagai loan, which were due from Dastgir, Survey No. 399 would 
be forfeited and sold. The plaintiff having failed in appeals before the Revenue 
Officer filed a suit for a declaration that Survey No. 399 was not liable to be 
forfeited and sold for the arrears of the Tagai loan due from Dastgir, and for 
a permanent injunction restraining the defendant, the Secretary of State for 
India, from forfeiting and selling Survey No. 399. The suit was dismissed by 
the lower Court. In appeal, N. J. Wadia, J. confirmed the decree, holding that 
on a perusal of s. 7 of the Land Improvement Loans Act, it was the intention of 
the Legislature that the liability for the Tagai loan should rest primarily on 
the land for the benefit of which the loan was taken, and observing as follows 
(p. 268): 

“.,.This appears from sub-cl. (2) of s. 7 which provides that when any sum due on 
account of any such loan, interest or costs is paid to the Collector by a surety or an 
owner of property comprised in any collateral security, or is recovered under sub-s. (1) 
by the Collector from a surety or out of any such property, the Collector shall, on the 
application of the surety or the owner of that property (as the case may be), recover 
that sum on his behalf from the borrower, or out of the land for the benefit of which 
the loan has been granted, in manner provided by sub-s. (1). Sub-clause (3) of the 
section gives the Collector absolute discretion to determine the order in which he should 
resort to the various modes of recovery permitted by the section, and the Collector in 
exercising his discretion in the way in which he did was not in any way acting un- 
fairly. The land in the hands of the plaintiff is, therefore, in my opinion, liable to for- 
feiture and sale for the arrears of the tagavi loan due from Dastgir.” 


The provisions were considered by Sir John Beaumont C.J. and Sen J. in Shtv- 
rao. Shesgiri v. Secretary of State? That was a first appeal arising out of a suit 
filed by the plaintiff against the Secretary of State for India for damages for 
the wrongful sale of the goods and cattle belonging to the plaintiff. The ques- 
tion at issue arose in this way. In 1929, the Collector of Kanara executed a 
lease in favour of the plaintiff for four years of certain lands on the terms that 
the plaintiff should bring the lands into cultivation during the term. In order 
to bring the lands into cultivation, the plaintiff, on September 8, 1930, borrowed 
a sum of Rs. 2,500 from Government under the provisions of the Land Improve- 
ment Loans Act of 1883, and the plaintiff’s brother acted as his surety for the 
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loan. On April 29, 1934, the Collector seized certain goods of the plaintiff, 
including wire fencing on the land, and removed these goods to his own custody. 
The plaintiff being in difficulties about repaying the loan applied in June 1934, 
to the Collector to be granted a permanent tenancy, which he could dispose of, 
and eventually the plaintif secured a man named Harite, who agreed to take 
over the plaintiff’s interest in the land and also to take over his obligation for 
the loan, and the plaintiff and Harite wrote to the Mahalkari of Mundgod, a 
letter dated July 26, 1934, signed by both of them, informing him that the plain- 
tiff had relinquished all his rights over the lands in favour of Harite and Harite 
was willing to pay to Government the amount of Tagai taken by him for wire 
fencing and requesting that the Khata of the lands in both the villages standing 
in his name be cancelled and be made in the name of Harite. 

The Mahalkari made a report to the Collector of Kanara for leave to accept 
Harite’s offer. On August 6, 1934, the Collector returned the report to the 
Mahalkari saying that the loan would be better secured after the transfer to 
a solvent man and the lands would be transferred subject to the liability to pay 
the Tagai; and hence the Mahalkari’s terms were accepted. It was thus clear 
that the Government, the plaintiff and Harite agreed to substitute Harite’s lia- 
bility for the plaintiff’s liability and in consequence, the plaintiff’s original 
liability was discharged, and it also followed from that that the Collector should 
have returned to the plaintiff the goods which he had seized in order to ensure 
the fulfilment of the plaintiff’s contract. However, that was not done. Harite, 
on December 27, 1984, paid Rs. 1,000 towards the Tagai loan, and the attach- 
ment on part of the plaintiff’s goods was discharged. On January 21, 1935, 
the land was transferred to Harite, and on April 13, 1935, the plaintiff applied 
to the Collector to raise the whole attachment. That was not done. Subse- 
quently, the other goods of the plaintiff were seized, including the suit goods. 
Hence, the plaintiff filed the suit. The learned Subordinate Judge held that 
the effect of the attachment was merely to make Harite a surety for the plaintiff 
and dismissed the plaintiff’s snit. 

The decree was reversed and it was held by this Court that the plaintiff 
was entitled to succeed. Beaumont C.J. observed in the course of the judgment 
with respect to the argument that even though Harite became the principal 
debtor under the arrangement between the plaintiff, the Government and him- 
self, the Collector was entitled: to sell the goods under s. 7(7)(a) of the Land 
Improvement Loans Act, 1883, as follows (p. 671): 

“| ..That section provides that all loans granted under the Act shall be recover- 
able by the Collector from the borrower, as if they were arrears of land revenue due 
by him. But that plainly means, from the borrower, as long as he remains in that posi- 
tion, that is to say, from the borrower for the time being. If the contract with the 
original borrower is discharged, and a new borrower is substituted, that provision ap- 
plies to the new borrower. It is one of the complaints of the Government against the 
plaintiff that Harite never executed a bond which made him a borrower under the Act. 
But that has nothing to do with the plaintiff. If my view is right that exhibit 28, when 
accepted by Government, constituted a contract binding upon Harite, it is not the fault 
of the plaintiff if Government did not take the trouble to see that the contract was 
carried out,” 


It was held that the sale of the wire fencing, etc. after removal from the land 
could not be made by the Government under s. 7(7) (c), as once the Government 
removed oa they were not lable to seizure as part of the land under 
s. (D (Ce). 

These decisions, in our opinion, show that the right of the Government to 
recover the loans advanced under the Tagai Loans Act must be determined in 
accordance with the provisions of that Act. The.emodes of recovery and the 
persons from whom the recovery can be made also must be determined in ac- 
cordance with the provisions of that Act and not in accordance with the general 
principles of the Hindu Law. The plaintiffs, who were the wife and sons of 
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Dattatray were not borrowers_within the meaning of s. 7(1)(@). The suit 
land was not a land for the benefit of which the loan had been granted, as this 
land was not mentioned in the Tagai loan bond. The suit land did not be- 
long to the borrower, Dattatray, and yet it was sold, as if Dattatray had some 
right, title and interest in the suit land, in the auction held on April 6, 1957, 
That, in our opinion, could not be done under s. 7(J). The auction sale was 
clearly ultra vires the powers of the Revenue Authorities under s. 7(/), inas- 
much as the plaintiffs were not borrowers within the meaning of s. 7(/) (a) 
and the suit land was not a land for the benefit of which the loan had been 
granted within the meaning of s. 7(/)(c) and the Collector acted illegally in 
selling the suit land as the land of the borrower, Dattatray, after the land was 
allotted to the plaintiffs in the partition made on July 6, 1956. 

Dharmashastras of Hindus never contemplated improvement loans being given 
by the Governments of the day, which were usually monarchies, and, therefore, 
a debt of the kind which is contemplated under the Tagai Loans Act could 
never have been under the contemplation of the writers like Brihaspati and 
Narada in whose texts the pious liability is imposed on the sons and others. 
We do not think that the Courts in modern India can extend the scope and 
ambit of Dharmashastra Rules so as to embrace liabilities under statutes, like 
the Tagai Loans Act, and thereby supplement the statutory modes of recovery 
prescribed under the Act with Dharmashastra Rules. It is the function of the 
Legislature to express itself clearly and make such provisions if it intended to 
do so. In the absence of such clear provisions, the ordinary rule of interpreta- 
tion of statute that a statute does not create new jurisdictions or enlarge exist- 
ing ones, and express language is required if an Act is to be interpreted as 
having this effect, must apply. It is impossible to suppose that the Legislature, 
which must be presumed to know Hindn law, could have intended under a gene- 
ral statute, like the Tagai Loans Act, as it were by a side-wind, to impose on 
sons of borrowers, who were free to separate from their father, a liability to re- 
pay the loan on the basis of the religion of the Hindus. . The Tagai Loans Act 
was a secular Act applicable to Hindus, Muslims, Christians, Buddhists and all 
other citizens and it is not open to us to read into the Act the pious obligation 
of sons to pay the Tagai loan. 

Similarly, the argument of Mr. Rane that because the Tagai loan was taken 
by Dattatray for constructing the wells in the lands helonging to the family, 
the family was benefited and, therefore, the plaintiffs would be liable as bor- 
rowers, cannot be accepted, because, as already stated, the recovery is to be 
made from the borrower, the surety and the secured lands and not from the 
members of his family who have been benefited by the loan. If the Legislature 
wanted to have that mode open for recovery, it should have said so. We are, 
therefore, of the opinion that the auction sale held in favour of the appellant 
was ulira vires 8.7 of the Land Improvement Loans Act, 1883. 

Mr. Rane submitted that having regard to the conditions of modern existence 
in this country, it would be wrong to exclude from the purview of pious lia- 
bility debts owed to the State, like the Tagai loan. In support of his argu- 
ment, he relied on the decision of a Division Bench of the Madras High Court 
in M. R. Radhakrishnan v. Union of Indiat and the decision of tha Full Bench 
of the Andhra Pradesh High Court in J. D. Rao v. 1.-T. Officer, Anantapur. 3 

In the Madras case, the sons filed a suit for a declaration that their share of 
the joint family property was not liable for income-tax arrears of their father. 
The sons submitted that the unpaid tax arrears were a debt which was an 
avyavaharika debt. No other contention was raised. Rajamannar C. J. and 
Ganapatia Pillai J., with respect, rightly relied on the proviso to s. 46(2) of 
the Income-tax Act and s. 60 of the Code of Civil Procedure and dismissed the 
plaintiffs’ suit observing (p..72): 

“It cannot be disputed that in execution of a decree against the father the decree- 


4 [1959] ALR. Mad. 71. ' B [1970] A.LR. A.P. 426, F.B. 
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holder can bring to sale the entire family property alleging that the sons are bound 
by the debt on the foot of which the decree had been obtained. Of course it will be 
open to the sons to intervene and object to the sale of their shares on the ground that 
the debt is not binding on them. All that the plaintiffs have done in the suit is that in- 
steal of intervening in the course of the sale by the Collector they have themselves 
brought the suit raising the question whether their shares are also liable to be sold to 
recover the tax assessed on their father. There is no substance in this contention.” 


They also held that the sons cannot escape the lability by saying that the 
arrears of income-tax were avyavaharika debts, observing as follows (p. 73) : 


“The appellant’s learned Counsel did not develop the point; nor did he cite any 
authority for the position that the word sulka occurring in the Smriti texts would apply 
to arrears of income-tax. We have no doubt that the plaintiffs cannot escape their Itabi- 
lity to discharge the debt incurred by the second defendant, that is, the arrears of 
income-tax, on the ground that the obligation to pay the tax is an avyavaharika debt.” 


It was not contended before them that the pious obligation of the sons can- 
not be read into the Income-tax Act. Moreover, the Income-tax Act, 1922 had 
a special machinery of recovery from the members of the joint family under 
s. 25-A and hence, with respect, the decision of the Madras High Court may be 
right. Besides, the tax which a State recovers is something different from a 
loan given by the Government to an agriculturist, like the Tagai loan. Even 
the monarchs during whose period the Dharmashastras were written were re- 
covering taxes, whether they were called income-tax or any other tax, and it 
may be that the writers of the Dharmashastras contemplated that there was a 
pious obligation to pay the debts to those monarchs. What applies to a tax 
cannot be applied to a statutory recbvery under the Tagai Loans Act, as in the 
present case. 


The aforesaid decision of the Andhra Pradesh High Court also is a decision 
under the Income-tax Act of 1922, although the texts of Manu, Gautama, Yajna- 
valkya, Narada, Brihaspati and Vyasa or Usanas are all quoted in the said 
judgment, and it is observed at page 429 as follows: 


“..As observed already these texts refer to the exceptions to the general rule that 
a son is Hable to pay the debts of his father. As pointed by the Privy Council in 
Hemraj alias Babu Lal v. Khem Chand,6 most of the debts mentioned in the texts as 
debts which he need not pay, are of objectionable character, even if some type of taxes 
or duties were exempt from the doctrine of pious obligation for certain reasons which 
appealed to the ancient Smriti text writers; it is for the court to decide in the cons 
text of the present society whether any particular tax Ifability is of such a nature 
as could be treated as one tainted with illegality or immorality or opposed to right con- 
duct as to bring it within the exceptions to the general ;rule that the son is Hable to_ 
pay the father’s debt. We have no hesitation in holding that the lability to pay arrears 
of income-tax cannot be regarded as one such. On the other hand it appears to us that 
it is obligatory on the son that he should pay taxes which are legitimately due to the 
State by his father. Even from ancient times till the present day the liability to pay 
tax to the State is regarded as one of the foremost duties of the citizens. We cannot 
believe that the ancient law givers who laid so much stress upon the duty of the son 
to hig father’s debt would have exempted him from payment of the taxes legally due 
by the father to the State. It has been repeatedly held that the son is liable to pay 
the debts of the father incurred during the course of trade which he had lawfully car- 
ried on. It does not stand to reason that while the son is liable to pay the debts of 
the father so incurred, he is not liable to pay the tax due in respect of the profits of 
that trade, or debts incurred by the father for the purpose of the payment of those 
texes. In interpreting these ‘Smritis’ which were rendered thousands of years ago it ia 
not safe to merely to take the dictionary meaning and apply it to the texts. In this con- 
nection it has to be remembered that these ‘Smritis’ also’"deal with religious and moral 
law.” 


6 (1948) L.R. 70 LA. 171, s.o. 46 Bom. L.R. 508. 
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With very great respect to the Full Bench of the Andhra Pradesh High Court, 
it is unnecessary for us to deal with the wide aspects of the matter of pious 
obligation which they have referred to, as there are specifice statutory provi- 
sions in the Income-tax Act itself determining the liability of .the 
members of the joint family in s. 25A of the 1922 Act and s. 171 of the 
Income-tax Act, 1961. It must be, however, noted that it was not argued þe- 
fore the Full Bench that the pious obligation of the Hindu law cannot be ap- 
plicable to statutory liabilities and statutory recoveries under the Income-tax 
Act, which was secular in nature and applicable to incomes of all and made 
special provisions with regard to recoveries from properties of joint families. 

Mr. Rane was unable to cite any authority or any text of any Dharmashastra 
to show that a loan given by the State, like the Tagai loan, 1s on the same foot- 
ing as a tax recoverable by the State. We are, therefore, of the opinion that 
the said Madras and Andhra Pradesh decisions cannot help us in interpreting 
the provisions of the Tagai Loans Act. 

Even assuming that the -doctrine of pious lability could be invoked by the 
Collector recovering the balance of the Tagai loan under s. 7 of the Tagai 
Loans Act and under the provisions of the Bombay Land Revenue Code for 
recovery of arrears of land revenue, we find that the auction sale held in this 
case was illegal, as, admittedly, the plaintiffs were not made parties to the re- 
covery proceedings and no notice at all was given to the plaintiffs before the 
suit land allotted to the share of the plaintiffs at the partition was put up for 
auction sale. The plaintiffs had protested in writing before the Revenue 
Officers by filing exh. 156 on May 20, 1960. Those protests were not heeded 
before delivering possession of the suit land to the defendant. It is true that 
where the sons are joint with their father and debts have been contracted by 
the father in his capacity as manager and head of the family for family pur- 
poses, all the members of the joint family are bound to pay debts to the extent 
of their interest in the coparcenary property. The pious obligation of the 
sons to pay their father’s debts lasts only so long as the liability of the father 
subsists. The text of Brihaspati, which said that he who having received a 
sum lent or the like does not repay it to the owner will be born hereafter in 
his creditor’s house, a slave, a servant, a woman, or a quadruped, has been 
modified by the Legislature by enacting the law of Limitation. If the debts 
are irrecoverable from the father under the Limitation Act, the son also ceases 
to be liable. 

The question of the liability of son, however, after partition, for debt con- 
tracted by father before partition, was considered by the Supreme Court in 
Pannalal v. Mst. Naram. In that case, after a review of all the previous de- 
cisions and consideration of Brihaspati’s text, the Supreme Court authorita- 
tively laid down the law at pp. 559.to 561 as under: 

“Thus, in our opinion, a son is liable, even after partition for the pre-partition debts 
of his father which are not immoral or illegal and for the payment of which no arrange- 
ment was made at the date of the partition. The question now is, how is this liability 
to be enforced by the creditor, either during the life-time of the father or after his 
death? .It has been held in a large number of cases—all of which recognise the liability 
of the son to pay the pre-partition debts of the father—that a decree against the father 
alone obtained after partition in respect of such debt cannot be executed against the 
property that is allotted to the son on partition. They concur in holding that a sepa- 
rate and independent suit must be instituted against the sons before their shares can 
be reached. The principles underlying these decisions seems to us to be quite sound, 
After a partition takes place, the father can no longer represent the family and a decrea 
obtained against him alone, cannot be binding on the separated sons. In the second place, 
the power exercisable by the father of selling the interests of the sons for satisfaction 
of his personal debts comes to an end with partition. As the separated share of the 
sona cannot be said to belong to the father nor has he any disposing power over it or its 
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profits which he can exercise for his benefit, the provision of section 60 of the Civil 
Procedure Code would operate as a bar to the attachment and sale of any such property 
in execution of a decree against the father. The position has been correctly stated by 
the Nagpur High Court the Jainarayan v. Sonaji,8 in the following passages: 

‘,..to say a son is under a pious obligation to pay certain debts is one thing; to say 
his property can be taken in execution is another. In our view, property can only be 
attached and sold in execution if it falls within the kind of property that can be attached 
and sold. What that is is found by looking at S. 60. When one looks at S. 60 one finds 
that the property in question should either belong to the judgment-debtor or he should 
have a disposing power over it. After partition the share that goes to the son does not 
belong to the father and the father has no disposing power over it. Therefore such 
property does not fall within S. 60.... It by no means follows that a son cannot be made 
liable. He could be made liable for his father’s debts if he had become a surety; he 
can be made liable under the pious obligation rule. In neither of the cases put, could his 
liability take the form of having his property taken in execution and sold without any 
prior proceedings brought against him, leaving him to raise the question whether his 
liability as surety or under the pious obligation rule precluded him from claiming in 
execution’.”’ (Italics supplied). 


Having regard to these principles, it is clear that the auction sale held in 
this case without recovery proceedings being started against the plaintiffs was 
patently illegal, even assuming that the plaintiffs or at least the sons, plaintiffs 
Nos. 2 to 6, were liable to pay the Tagai loan of their father. In any event, 
the doctrine of pious obligation does not include in its piety the wife, plaintiff 
No. 1, and hence also the auction sale would be illegal. 

Mr. Rane, however, submitted that the view which we have taken is contrary 
to the view taken by the Supreme Court in a later decision in S. M. Jakati v. 
S. M. Borkar? He relied on the five propositions contained in the last para- 
graph of the judgment and particularly, proposition No. 4. The propositions 
are -as follows (p. 697): 

“(1) ...that the liability of the sons to discharge the debts of the father which are 
not tainted with immorality or illegality is based on the pious obligation of the sons 
which continues to exist in the lifetime and after the death of the father and which 
does not come to an end as a result of partition of the joint family property. All that 
results from partition is that the right of the father to make alienation comes to an end. 
(2) Where the right, title and interest of a judgment-debtor are set up for sale as to 
what passes to the auction-purchaser is a question of fact in each case dependent upon 
what was the estate put up for sale, what the Court intended to sell and what the 
purchaser intended to buy and did buy ‘and what he paid for. (3) The words ‘right, title 
and interest’ occurring in s. 155 of the Bombay Land Revenue Code have the same con- 
notation as they had in the corresponding words used in the Code of Civil Procedure 
existing at the time the Bombay Land Revenue Code was enacted. (4) In execution 
proceedings it is not necessary to implead the sons or to bring another suit if sever- 
ance of status takes place pending the execution proceedings because the pious duty of 
the sons continues and consequently there is merely a difference in the mode of enjoy- 
ment of the property. (5) The liability of a father, who is a managing director and who 


draws a salary or a remuneration, incurred as a result of negligence in the discharge of . 


his duties is not an Avyavaharika debt as it cannot be termed as ‘repugnant to good 
morals’.” 

But all these propositions must be understood in the context of the discus- 
sion in the judgment. While stating that there was no divergence of judicial 
opinion in regard to the Hindu son’s liability to pay the debts of his father 
after partition and by the mere device of entering into partition with their 
father the sons cannot get rid of this pious obligation, as held in Pennalal’s 
ease, the Supreme Court went,on to observe (p. 693) : 

“The question then arises how the liability of the sqns is to be enforced. Another 


8 bred A.LR. Nag. 24, at p. 29. [1959] A.LR. S.C. 282, 
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principle of Hindu law is that in a coparcenary family the decree obtained against the 
father is binding on the sons as they would be deemed to have been represented by the 
father in the suit: Kishan Sarup v. Brijgraj Singh© As was pointed out in Sidheshwar 
Mukherjee v. Bhubneshwar Prasad Narain Singh!) the sons are not necessary parties to 
a money suit against the father who is the karta, but they may be joined as defen- 
dants. The result of the partition in a joint family is nothing more than a change in 
the mode of enjoyment and what was held jointly is by the partition held in severalty 
and, therefore, attachment of the whole coparcenary estate would not be affected by 
the change in the mode of enjoyment, because the liability of the share which the sons 
got on partition remains unaffected as also the attachment itself which is not ended by 
partition, (Section 64, Civil Procedure Code, is a useful guide in such circumstances).... 
In our opinion, where the pious obligation exists and partition takes place after the decree 
and pending execution proceedings as tn the present case, the sale of the whole estate in 
execution of the decree cannot be challenged except on proof by the sons of the im- 
moral or illegal purpose of the debt and partition cannot relieve the sons of their pious 
obligation or their shares of their liability to be sold or be a means of reducing the 
efficacy of the attachment or impair the rights of the creditor.” (Italics supplied). 


Again, at page 696 it Js observed: 

“,.. There is litttle doubt, therefore, that what was put up for auction sale was the 
whole bungalow and what the auction-purchaser purported to buy and paid for was also 
the whole bungalow and not any fractional share in it. It is a case where not only was 
the payment order passed before the partition, but the attachment was made and the 
sale proclamation was issued before the suit for partition was filed and the sale took 
place of the whole property without any protest or challenge by the sons and without 
any notice to the Collector or the judgment-creditor of the filipg of the suit for partition. 
In such a case respondent No. 1 is entitled to defend his title upon the grounds which 
would have justified the sale had the appellants been brought on record tn execution 
proceedings. The binding nature of the decree passed on the father’s debts not tainted 
with immorality or illegality and the pious obligation imposed on the sons under the 
Mitakshara law would be sufficient to sustain the sale and defeat the sons’ suit in the 
same way and on the same grounds as in the case of execution proceedings. Mussamut 
Nanomi Babuasin v. Modun Mohun.2 Consequently whether the sons were made par- 
ties to the execution proceedings or brought a suit challenging the sale of their shares 
the points for decision are the same—the nature of the debts and liability of the sons 
under Hindu law and these are the determining factors in both the cases ie. the sons 
being parties to the execution proceedings or their suit challenging the sale of their 
shares.” 


With respect, therefore, there is nothing in the Ja@kats’s case which would 
apply to the present case, where the partition was effected prior to the auction 
. sale. The partition was effected on July 6, 1956 under a registered partition 
deed and the auction sale was held thereafter on April 6, 1957. 

The learned Civil Judge has rightly relied on a Division Bench judgment of 
this Court in Ganpatrao Vishwanathappa v. Bhimrao, where it was laid down 
that under Hindu law a decree obtained against the father alone in a Mitak- 
shara joint family cannot be executed against the sons’ interest in the pro- 
perty after partition without making the sons parties to the execution pro- 
ceedings. In that case, in execution of a money decree which the plaintiff had 
obtained against the father in a joint Hindu family governed by the Mitak- 
shara, the joint family property was attached. Before the property was 
brought to sale, a partition was effected between the father and his sons. The 
property was subsequently sold in execution of the plaintiff’s decree and it was 
purchased by the plaintiff himself. On the question whether the sons’ interest 
in the property passed to the plaintiff, it was held that as the sons were not 
made parties to the execution proceedings, their interest in the property did 
not pass to the plaintiff. It was further laid down in that case that under 


10 (1920) LL.R. 51 All. 982. 12 (1885) L.R. 18 I.A. 1. 
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Hindu Law, where the intention to separate was clear, whatever the motive 
with which the partition was effected, whether the intention was to defraud 
the creditors or merely to make it more difficult for the creditors to obtain 
the fruit of their decree in execution, the division of the status which it is 
within the will of the members of the joint Hindu family to bring about must 
be given full effect, and as long as that is so, what will pass in the execution 
sale to which the sons were not made parties when the sale took place after 
the partition is the interest of the father alone. Ganpatrao’s case was re- 
ferred to by the Supreme Court in Jakati’s case and it was observed that the 
decision must be confined to its facts. It was not overruled by the Supreme 
Court. We are bound by this Division Bench judgment and we also agree 
with the very reasonable and equitable view taken by Bavdekar and Jaha- 
eirdar JJ., particularly as the view is consistent with the view expressed in 
the Nagpur Bench judgment, which is affirmed by the Supreme Court in Pan- 
nalal’s case. 

Mr. Rane is, therefore, not right in his contention that there is something in 
the decision in Jakeft’s case, which helps him to contend that the auction sale 
of the suit land for the pre-partition Tagai loan, in pursuance of the orders 
for recovery of the loan passed before the partition, can be said to be valid 
even on the footing that the sons are bound to pay the Tagai loan on the basis 
of their pious obligation to pay their father’s debt. 

The argument of Mr. Rane is also inconsistent with the decision of Mudhol- 
kar Ag. C. J., as he then was, in Padmavatibai v. Manial.4 In that case, the 
defendant instituted a suit on a promissory note against N who formed a joint 
Hindu family with his son. ing the pendency of the suit, a partition was 
effected between N and his son. r the defendant obtained a decree against 
N, he attached various properties which formerly belonged to the joint family, 
including properties allotted at the partition to the share of the son. In a suit 
by the son for a declaration that the properties allotted to his share at the 
partition were not liable to be attached and sold, Mudholkar Ag. C. J., as he 
then was, held that the properties which were allotted to the share of the son 
at the partition could not be reached in execution of the decree obtained by 
the defendant, applying the ratio in Pannalal’s case. With respect, we are in 
complete agreement with Mudholkar Ag. C. J., as he then was. 

Mr. Rane then submitted that the order for recovery was made in the pre- 
sent case long before the partition and the lands for the benefit of which the 
loan was taken were sold on May 26, 1955 and, therefore, the ratio which is 
applicable to the present case is the ratio in Jakats’s case. But Jakatt’s case 
itself, as pointed out above, can be of no assistance as the propositions therein 
must be understood in the light of the discussion which is quoted above. Prior 
to the partition in the present case, there was no order for recovery against 
the properties allotted to the plaintiffs. The order was only for recovery of the 
Tagai loan from the lands for the benefit of which the loan was taken. 
Mr. Rane submitted that so far as the sale of those lands was concerned, it 
was held to be invalid in Suit No. 114 of 1957 decided on April 23, 1968 fol- 
lowing the decision of the Supreme Court in Ramrao Jankiram v. State!5 where 
it was laid down that a purchase by the Government for a pre-determined 
nominal price of rupee one for the defaulter’s property, whatever its actual 
market value, is not a sale by public auction within s. 167 of the Bombay 
Land Revenue Code, 1879, and hence Dattatray has already recovered posses- 
sion of those lands and the Government has recovered its Tagai loan from the 
sale of the suit land and in these circumstances it would be unjust to deprive 
the appellant-defendant of the possession of the land which was given to him. 

It is not possible to aceept this argument, because it has no relevance to the 
legality of the auction sale. Whether we hold that the auction sale was held 
nltra vires s. T of the Tagai Loans Act or contrary to the principles laid down 
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by the Supreme Court regarding the mode of enforcing the sons’ liability under 
the pious obligation, the auction sale must be held to be illegal as found by 
the learned Civil Judge in this case. It is true that the order for recovery of 
the Tagai loan was made in this case as per exh. 95-D-1 on April 30, 1954, 
but that was an order to recover the Tagai loan for non-compliance with the 
conditions of the Tagai loan bond passed against the borrower, Dattatray. No 
order was passed against the plaintiffs or any of them. The basis on which 
the auction sale was held on April 6, 1957, namely, that the Government could 
sell the lands for the benefit of which the loan was given at a nominal bid of 
Re. 1 being illegal, the auction sale also must be considered to be without any 
legal authority or validity. Further, on the date of the auction sale, Datta- 
tray had no right, title or interest whatsoever in the suit land and hence the 
Revenue Authorities had no power to sell the suit land for recovering the loan 
from Dattatray. In any view of the matter, therefore, the auction sale in the 
present case must be held to be invalid. 


It was next contended by Mr. Rane, relying on a ration card, exh. 125, dated 
May 3, 1965, including the plaintiffs as well as Dattatray, and a freeship ap- 
plication, exh. 87, dated June 15, 1961, and the statement recorded by the Land 
Acquisition Officer as per exh, 101, which showed that although the sub-divi- 
sions had been entered in the Record of Rights in respect of the suit land, the 
suit land was not actually divided and the names of the plaintiffs had been 
entered as common, that notwithstanding the registered partition deed dated 
July 6, 1956, exh. 79, there was in fact no partition between the plaintiffs and 
Dattatray. In support of his argument, he relied on the decision in Arwindlal 
Bhukandas v. Khandu.© It was a case arising under the provisions of the 
Bombay Tenancy and Agricultural Lands Act, where it was laid down that the 
Tenancy Court could find out whether the partition had really taken place or 
whether the members of the landlord’s family had entered into only a sham 
partition which had not been acted upon. That case is distinguishable because 
the scheme of the provisions of the Bombay Tenancy and Agricultural Lands 
Act relating to partition of the lands of the landlord’s family when the lands 
are in the possession of the tenants has no relevance to the question as to whe- 
ther after partition the lands allotted to the sons can be sold in auction for the 
pre-partition debts of the father which were not secured by the lands allotted 
to the sons. 


The rest of the arguments of Mr. Rane are inconsistent with the well-settled 
law relating to the concept of partition stated in para. 322 of Mulla’s Hindu 
Law, 14th Edition, 1974, as follows (p. 409): 

“According to the true notion of an undivided Mitakshara family, no individual mem- 
ber of that family, whilst it remains undivided, can predicate of the joint property, that 
he—that particular member—has a certain definite share, one-third or one-fourth. Parti- 
tion, according to that law, consists in a numerical division of the property; in other 
words, it consists in defining the shares of the coparceners in the joint property; an 
actual division of the property by metes and bounds is not necessary. Once the shares 
are defined, whether by an agreement between the parties or otherwise, the partition is 
complete. After the shares are so defined, the parties may divide the property by metes 
and bounds, or they may continue to live together and enjoy the property in common 
as before. But whether they do the one or the other, it affects only the mode of enjoy- 
ment, but not the tenure of the property. The property ceases to be joint immediately 
the shares are defined, and thenceforth the parties hold the property as tenants-in- 
common.” 

Reference in this connection may be made to the aforesaid decision in Qan- 
patrao Vishwonathappa v. Bhimrao. Reference may also be made in this con- 


nection to the decision of the Full Bench of the Patna High Court in Atul 
Krishna Roy v L. Nandanjs Y 
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In view of what appears to be the aforesaid settled principles of Hindu law 
relating to partition and its effect, the fact that the plaintiffs and Dattatray 
had a common ration card, exh. 125, or that Dattatray applied for freeship for 
one of the minor plaintiffs, exh. 87, or the fact that the Land Acquisition 
Officer found that though the shares were indicated in the Record of Rights, 
they were shown as common or Samaik, does not render the partition between 
the plaintiffs and Dattatray unreal. The plaintiffs say that there was a parti- 
tion. The unequivocal will of the members of the family to separate is ex- 
pressed in a registered partition deed. In these circumstances, the argument 
of Mr. Rane that the partition was sham or that the partition was intended to 
defeat the creditors, including the Government, is wholly irrelevant. 

It was next contended by Mr. Rane that as the main relief in the suit was 
based on setting aside the auction sale held by the Revenue Authorities, the 
Government of Maharashtra was a necessary party to the present suit. It is, 
however, well established that where the plaintiffs can obtain complete and effec- 
tive reliefs from the Court in respect of the subject-matter in dispute against 
a party, it is not necessary to join any other party, whether it is Government 
or others. In the present case, as already stated above, the contention of the 
plaintiffs was that the auction sale of the suit land was ultra wires, illegal, un- 
authorised and void and, therefore, the possession of the defendant was also 
illegal. The plaintiffs were entitled to a complete and effective relief by obtain- 
ing possession of the land from the defendant. They sought no relief against 
the Government. They were not bound to seek any relief against the Govern- 
ment, It is well established that where a Revenue Officer purports to do an 
act or pass an order which is invalid and without jurisdiction, the purported 
order is a mere nullity; and it is not necessary for anybody, who objects to 
that order, to apply to set it aside. He can rely on its mvalidity when it is 
set up against him, although he has not taken steps to set it aside. Such an 
order does not give any right whatsoever, not even a right of appeal. (See 
Abdullamiyan Abdulrehman v. Government of Bombay! and Jethalal Nagh 
v. B’bay Mumctpaltty.5). Therefore, the contention that the plaintiffs’ suit is 
bad for non-joinder of the Government is without any substance. 

Lastly, it was urged by Mr. Rane that the suit was barred by time, as it 
was not filed within one year from the date of the auction sale as required by 
art. 14 of the Limitation Act. A similar contention was raised before the 
learned Civil Judge and the learned Civil Judge rightly rejected the contention 
as the present suit is not a suit for setting aside any order of a Revenue Officer 
but for recovering possession of the suit land. It is governed by art. 142 of the 
Limitation Act, 1908. The suit was filed on April 19, 1961 after the dispos- 
session of the plaintiffs on May 20, 1960 and was very well within time. 

Mr. Rane submitted that the auction sale cannot be said to be ultra vires or 
without jurisdiction and null and void, but it was only voidable. In this con- 
nection, Mr. Rane drew our attention to the pleadings and submitted that the 
word ‘‘ulira vires’’ was not used in the plaint. The plaint is in Marathi and 
we think that the word ‘‘anadhukrita’’ is equivalent to ‘‘ultra veres’’ and the plea 
was properly made in the plaint. For the reasons, which we have already stated, 
the auction sale was wholly void and patently ultra vires the Revenue Athorities. 
No other ground was urged by Mr. Rane in support of the appeals. 

In the result, the decree passed by the learned Civil Judge on January 31, 
1966 in Special Civil Suit No. 7 of 1961 is confirmed and First Appeal No. 160 
of 1966 is dismissed with costs and the judgment and order passed by the learn- 
ed Civil Judge, Senior Division, Satara, on the same day in Land Reference 
No. 58 of 1961 must be also, therefore, confirmed and First Appeal No. 173 of 
1966 is dismissed with costs. Appeals dismissed. 
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ACCUSED, right of, to get copies of state- ! BOMBAY COURT-FEES ACT, S. 43(2) 


ments and documents relied upon by prose- 
cution. 

In a case under the Railway Property 
(Unlawful Possession) Act, 1966, in the in- 
terest of fair trial, statements of witnesses 
who were examined by the complainant be- 
fore the framing of the charges and also of 
witnesses who are likely to examined in 
proof of the case should be produced in 
Court by the complainant and inspection of 
such documents, including the right to take 
copies of the said statements in Court, if so 
required, should be available to the counsel 
of the accused. 

BALKISHAN DEVIDAYAL vy. STATE, 
77 Bom. L.R. 295. 


ADMINISTRATIVE ORDER, requirement 
of 


The fundamental requirement of a good 
and fair administration expects an efficient 
and impartial officer exercising powers under 
any law to tell the citizen who has made an 
application for granting a licence as to why 
he is not being granted the licence. It is not 
merely a matter of law but of elementary 
decency between a democratic Government 
and its citizen. 

HIPOLITO GREGORIO y. JAGDISH. 
77 Bom. L.R. 31. 


AGRARIAN REFORM, meaning of—Con- 
stitution of India, art. 31A. 

The expression “agrarian reform” cannot 
be understood in a limited sense of distribu- 
tion of surplus land to landless labourers and 
apriculturists, It has been given a comprehen- 
sive meaning by the Supreme Court and the 
expression embraces provisions for the 
development of rural economy. The grant of 
surplus land taken over from the industrial 
undertakings to one or more corporations 
(including a company) owned and controlled 
by the State subj however, to such terms 
and conditions including in particular the 
condition of maintenance of the integrity of 
the surplus land in one or more compact 
blocks and conditions which are calculated 
to ensure the full and continued supply of 
raw material to the undertaking at a fair 
price, is a scheme of agrarian reform in the 
interest of rural economy, promotion of agri- 
culture and welfare of agricultural popula- 
tion. 

GODAVARI SUGAR MILLS yv. KAMBLE. 
77 Bom. L.R. 261. 


BOMBAY COURT-FEES ACT (Bom. 
XXXVI of 1959), 8. 43%2}Rules of the 
High Court of Bombay (Original Side), 1957, 
RR. 151(3), 154—Third-party notice, whe- 
ther plaint for purpose of refund of Court- 
fee under Bombay Court-fees Act. 

A third party notice, taken out under the 
procedure prescribed in R. 151 of the Rules 





—(Contd.) 


of the High Court of Bombay (Original 
Side), 1957, is not a plaint for the supose 
of the Bombay Court-fees Act, 1959. The 
Court-fees paid by a defendant in respect of 
hif claim against the third party is paid on 
the precipe as an application to obtain the 
reliefs claimed in the third party notice, As 
a claim for refund of Court-fees must be 
founded on some express provision having 
statutory force and as there is no provision 
either in the Bombay Court-fees Act, 1959 or 
in any notification issued by the State Gov- 
ernment thereunder, under which a refund 
can be claimed in the case of such an appli- 
cation, the claim for refund must be re- 
jected. 
PAL HIRE PURCHASE v. B. V. SHAH & Co. 
77 Bom, L.R. (0.C.J.) 81. 


BOMBAY HIGH COURT APPELLATE 
SIDE RULES, 1960, PART I, CHAP. I, 
RULE 2—Court-fees Act (VH of 1870), 
Sec. 7 (iv) (f)—-Bombay Court-fees Act (Bom. 
XXXVI of 1959), Secs. 6(iv) (i), 8—Suits 
Valuation Act (VU of 1887), Sec. 8—Bom- 
bay Civil Courts Act (Bom. XIV of 1869), 
Secs. 24, 26—Rule 2 of Appellate Side Rules, 
application of—Word “stil?’ in Rule 2, mean- 
ing of—-Suit for accounts—Valuation of such 
suit for purposes of Court-fees—Valuation 
for purpose of jurisdiction. 

Rule 2 of Chapter I, Part I of the Bom- 
bay High Court Appellate Side Rules, 1960 
is in conformity with the provisions of the 
Bombay Civil Courts Act, 1869, the Court- 
fees Act, 1870 and the Suits Valuation Act, 
1887. It is a rule supplementary to the pro- 
visions of the Court-fees Act and the Suits 
Valuation Act and is further explanatory of 
the jurisdiction to be exercised by a single 
Judge or Judges according to the value of 
of the “subject matter in dispute in the Court 
of first instance” and “ in dispute in 
appeal”, 

The word “still” used in Rule 2 presup- 
poses that there was a larger dispute earlier 
but parties have reconciled to a part of it 
but still want to continue the dispute in res- 
pect of the remaining part. 

Where, therefore, valuation of the sub- 
ject-matter in the Court of first instance was 
Rs. 13,319.63 p., that is less than Rs. 20,000 
and, the value of the subject-matter still in 
dispute in the High Court was only Rs. 600, 
that is less than Rs. 10,000, it was held that 
in such a case the appeal was, under Rule 2, 
properly classified as a matter for single 
Judge to hear and dispose of. 

When in a suit for accounts, the plaintiff, 
in terms of last para. of cl. (iv) of s. 7 of 
the Court-fees Act, 1870, in his discretion 
puts his value on the “relief sought” that 
value becomes the “value of the subject- 
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BOMBAY HIGH COURT APPELLATE 
SIDE RULES, 1960, PART I, CHAP. I, 
RULE 2-—({Conid.) 


matter” for the purposes of Court-fees. Once 
it becomes a value for the purpose of Court- 
fees, it is also the value of the subject-matter 
of the suit for the purpose of determining 
the jurisdiction of the Court where such re- 
lief should be claimed. Such value represents 
the value of the subject-matter not only for 
the purposes of the suit but also for the ‘pur- 
pose of appeal to be carried thereafter, so 
long as the appeal retains the character of 
being appeal only against relief of accounts. 
Both the conditions mentioned in s. 8 of 
the Suits Valuation Act, 1887, are satisfied in 
the case of a suit for accounts falling under 
s. 7(iv) of the Court-fees Act, 1870: the suit 
for accounts is not covered by any of the 
paras. of s. 7 mentioned in s. 8 of the Suits 
Valuation Act, 1887 and the Court-fee pay- 
able is according to the value of the. relief 
claimed by the plaintiff and on that value it 
is ad valorem. The provisions of s. 8 of the 
Suits Valuation Act thus being attracted, the 
value put by the plaintiff on his relief of ac- 
counts for the purposes of Court-fees be- 
comes not only the value for the computation 
of Court-fees but it also becomes the value 
for the purposes of jurisdiction of the Court. 

G. L. THOKAL v. R. J. DESHMUKH. 
77 Bom. L.R. 580. 


BOMBAY MUNICIPAL CORPORATION 
ACT (Bom. Ill of 1888), Ss. 500, 3(m), 354, 
503-506—-Liability of others in management 
of property of owner vis-a-vis liability of 
owner himself for things required to be done 
under Act--Ordinary remedy in s, 506, whe- 
ther available in addition to summary re- 
medy provided under ss. 504 and 505. 

Under s. 500 of the Bombay Municipal 
Corporation Act, read with s. 3(m) of the 
Act, persons who are in management of the 
property of the owner are liable only to the 
extent of the funds of the owner in their 
hands. Such persons are not liable to do any- 
thing which is by Act required to be done by 
the owner, unless they have sufficient funds 
of or due to the owner to pay for the same. 
But that exemption from liability to persons 
mentioned in s. 500 does not result in the 
exoneration of the owner from the liability 
which may be imposed on him under the 
terms of the statute. 

Section 506 of the Bombay Municipal Cor- 
poration Act makes it clear that in addition 
to the summary remedy provided by the Act 
the party can also avail of the ordinary re- 
medy of filing a suit in a Court of competent 
jurisdiction; the summary procedure provid- 
ed in ss. 503 to 505 of the Act does not in 
any manner affect that right. 

JivRAJ GALA v. S. M. KHATRI. 
77 Bom. L.R. 432. 
+ 


BOMBAY POLICE ACT (Bom. XXU of 

1951), 8. 33(1) (wa)—Rules for Licensing 

and Controlling Places of Public Amusement 
o 
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BOMBAY POLICE ACT, 8. 33—{Conid.) 


(other than Cinemas) and Performances for 
Public Amusement, including Melas and 
Tamashas, 1960, RR, 138, 139, 2(b), G), 
116, 117, 122, 137—Section 33(1) (wa) of 
Bom. Act XXH of 1951, whether suffers 
from vice of excessive delegatlon—Rules 138 
and 139 whether offends art. 19, Constitution 
of India—User of two different words in 
section or Rule, effect of—Constitution of 
India, art. 19. 

Section 33(1) (wa) of the Bombay Police 
Act, 1951, is not void because of the vice of 
excessive delegation of legislative power. The 
character of the Bombay Police Act, its pre- 
amble and its provisions furnish guidelines 
for the exercise of the rule making power 
under the section. 

The fact that rule 138 of the Rules for 
Licensing and Controlling Places of Public 
Amusement (other than Cinemas) and Per- 
formances for Public Amusement, including 
Melas and Tamashas, 1960, does not provide 
for any reasons being recorded or communi- 
cated to the applicant for a deletion or modi- 
fication in the script ordered by the Stage 
Performances Scrutiny Board and the fact 
that the said Rule does not provide for an 
opportunity being given to applicant to 
be heard before a deletion is decided upon 
by the Board, and also the fact that both 
Rules 138 and 139 do not confer any right 
of appeal against an adverse decision of the 
Stage Performances Scrutiny Board nor do 
they provide for any directions for the pre- 
servation and promotion of art are all rele- 
vant considerations while considering whe- 
ther these Rules constitute an unreasonable 
restriction on the fundamental right of the 
applicant under art. 19(/)(a) of the Consti- 
tution of India. In view of these considera- 
tions both Rules 138 and 139 of the Rules 
for Licensing and Controlling Places of 
Public Amusement (other than Cinemas) and 
Performances for Public Amusement, includ- 
ing Melas and Tamashas, 1960, are void as 
they contravene the rights guaranteed under 
art. 19(7) (a) of the Constitution of India. 

Where two different words are used in a 
single Rule or in a single section of an en- 
actment, normally speaking, it should be as- 
sumed that the two words have different 
connotations, 

PANDURANG v. ,GODSE, 
77 Bom. L.R. (0.C.J.) 13. 


BOMBAY POLICE MANUAL, VOL. JI, 
1959 edn., Paragraphs 445, 441-444, 30, 32, 
33—Bombay Civil Services Rules, 1959, Rule 
9, Serial No. 23, Appendix 11, Serial Nos. 14, 
38—Bombay Police Act (Bom. XXII of 
1951), Secs. 6, 23, 25—Constable charged 
with offence under Bombay Prohtbition Act, 
1949, and acquitted— “Departmental head”, 
competent authority to consider propriety of 
holding departmental inquiry thereafter, who 
is—Acquittal in criminal prosecution, whe- 
ther bar against holding departmental inquiry. 

Under paragraph 445 of the Bombay 
Police Manual, Vol. I, 1959 edition, it is the 
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BOMBAY POLICE MANUAL, VOL. I 
—(Contd.) 


“departmental head” as referred to in sub- 
para. (2) thereof, who is the competent 
authority for considering the propriety of 
holding a departmental inquiry after an order 
of acquittal has been passed in favour of a 
constable by a criminal Court. So far as the 
Maharashtra State Police Force is concerned, 
that “departmental head” is the Inspector 
General of Police in respect of a constable 
serving in the district of ‘Kolhapur; the Dis- 
trict Superintendent of Police is not the ap- 
propriate officer in this respect. 

The mere fact that a criminal prosecution 
was undertaken against a police constable 
and it resulted in his acquittal is not a bar 
to a subsequent proceeding for the purpose 
of ascertaining departmentally whether the 
delinquent deserves to be retained as a mem- 
ber of the police force. There is, in such a 
case, no automatic bar for holding such de- 
partmental proceedings. 

THE STATE v. BHIMRAO VITHAL. 
77 Bom. L.R. 593. 


BOMBAY PORT TRUST ACT (Bom. VI 
of 1879), Ss. 43, 43A, 43B—Time Scale of 
Rates charged at the Docks, Section UI, 
Clauses (a), (£)—Goods detained with Port 
Trust authoritles for Import Trade Control 
formalities—Whether authoritles can claim 
penne for period taken for such forma- 
ities, 

The liability to pay demurrage under 
8. 43A of the Bombay Port Trust Act, 1879, 
cannot be imposed upon a party as long as 
his goods are detained for the purpose of the 
operation of the Import Trade Control Re- 
guiations. This is so because the law does not 
compel a man to do that which he cannot 
poy perform: lex non cogit ad impossi- 

ilia. 

Demurrage is a charge for not clearing the 
goods within a reasonable time fixed by Rules 
which fix the demurrage. However, the im- 
porter of the goods cannot be held respon- 
sible for any delay not attributable to his 
own default. Where, therefore, in view of the 
legal impediments created by the Customs 
Department for Import Trade Control forma- 
lities it was impossible for the importer to 
clear the goods, it was held that the importer, 
under such circumstances, was not liable to 
pay demurrage. 

BOMBAY Porr Trust v. I. G., SUPPLY Co. 
77 Bom. LR. 475, 


BOMBAY PROHIBITION ACT (Bom. XXV 
of 1949), §. 66(1)(b)}—Possession of liquor 
under s. 66(1)(b), offence of—Burden to be 
discharged by prosecution. 

Where the prosecution wants to establish 
that an accused has committed the offence of 
possession of liquor under s. 66(7) (b) of the 
Bombay Prohibition Act, 1949, it should not 
only show that the accused was in possession 
of contraband liquor which contained alcohol 
but it should also have to show that such a 
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BOMBAY PROHIBITION ACT, 8. 66 
—(Contd.) 


variety, which was in possession of the ac- 
cused, was not of the kind exempt, under 
s. 24A of the Act, 

Where, therefore, the Chemical Analyser’s 
Er merely stated that the sample contain- 

18 per cent. v/v of ethyl alcohol in water 
and there was no expert evidence to show 
that it was of a variety the use of which was 
prohibited under the law, it was held that, 
under such circumstances, the burden of 
proof was not properly discharged by the 
prosecution. 
AMAR THARUMAL vy. THE STATE. 

77 Bom. L.R. 162. 


BOMBAY PUBLIC TRUSTS ACT (Bom. 
XXIX of 1950), Ss. 58(1), 56—Bombay 
Rents, Hotel and Lodging House Rates Con- 
trol Act (Bom. LVI of 1947)}—“Statutory 
tenancy” under Bom. Rent Act, whether can 
be transferred under s, 56 of Bombay Public 
Trusts Act as “property”. 

The word “property” used in ss. 55(J) and 
56 of the Bombay Public Trusts Act, 1950, 
is wide enough to include statutory tenancy 
created under the Bombay Rents, Hotel and 
Lodging House Rates Control Act, 1947. 

Transferability or assignability cannot be 
considered to be a sine qua non or necessary 
and indispensable incident of every kind of 
property. 

MRS. ATHAIDE v. CHARITY COMMR. 
77 Bom. L.R. 486. 


BOMBAY SHOPS AND ESTABLISH- 
MENTS ACT (Bom. LXXIX of 1948), 
S. 2(4), 2(8)—Insurance Act (IV of 1938), 
Ss. 64UM(1) (D), 42(4), 110H—Partnership 
firm carrying on business of insurance sur- 
veyors—Whether such firm “commercial 
establishment”? under s..2(4) of Bom. Act 
LXXIX of 1948—Whether such firm should 
be registered under s. 7—Liberal profession, 
criteria of. 

A partnership firm era on business of 
insurance surveyors falls within the defini- 
tion of “commercial establishment’ in 
s. 2(4) and “establishment” in s. 2(8) of the 
Bombay Shops and Establishments Act, 1948, 
and must, therefore, register itself under s8. 7 
of the Act. 

The three learned professions, namely the 
ecclessjastical, the medical and the legal may 
be called the traditional liberal professions. 
No doubt, from time to time with industrial 
development and social changes not only new 
vocations but also new professions will come 
into existence. But in order to qualify for be- 
ing reckoned as liberal profession, a 
profession should satisfy certain con- 
ditions: The activity carried on by it must 
not be an activity of a commercial nature as 
a trade or business. The main asset of the 
professional man which he brings into the 
practice of his profession must be intellec- 
tual skill or manual skill controlled by in- 
tellectual skill. There should be a degree of 
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MENTS ACT, S. 2—(Contd.) 


intelligence and integrity. The professional 
man should be a member of an organised 
profession for admission to which high aca- 
demic or professional qualifications are re- 
uired and the professional organisation 
should control admission to, discipline in and 
removal from the profession on account of 
acts of indiscipline and misconduct. There 
must also be a code of professional ethics 
and, in addition, there must be a judictal re- 
medy against exclusion from the profession 
on account of indiscipline or misconduct by 
the professional organisation. 
R. S. DESHPANDE v. MUNICIPAL CORPN. 

77 Bom. L.R. (0.C.J.) 55. 


BOMBAY TENANCY AND AGRICUL- 
TURAL LANDS ACT (Bom. LXVII of 
1948), §. 15—Termination of tenancy by 
surrender by tenant—Whether provisions of 
s. 37 attracted to such case—Conditional sur- 
render, effect of. 

To proceedings taken and orders passed 
under s. 15 of the Bombay Tenancy and 
Agricultural Lands Act, 1948 read with s. 29 
of the Act, the provisions of s. 37 are not 
attracted unless, of course, in a given case, 
on facts, it is found that the surrender itself 
was conditional and the order passed by the 
Mamlatdar under s. 15 directed delivery of 
possession upon condition that the landlord 
shall cultivate the land personally or make 
use of it for non-agricultural purposes, 
VITHAL RANGNATH v. MURLIDHAR. 

77 Bom. L.R. 387, 
overruling 74 Bom. L.R. 315. 


——_——-8S, 43A, 43B—-Reference made to 
Mamlatdar under s. 85A by civil Court to 
fix reasonable rent of lands to which ss. 43A 
and 43B apply—Mamlatdar whether can fix 
such rent retrospectively, 

In a suit filed by the landlord against the 
tenant for recovery of arrears of rent in res- 
pect of a land to which the provisions of 
ss. 43A and 43B of the Bombay Tenancy and 
Agricultural Lands Act, 1948, are applicable, 
if a plea that the agreed rent is not reason- 
able rent is raised by the tenant, then the 
civil Court is competent to make a reference 
to the Mamlatdar under s. 85A of the Act to 
determine the reasonable rent of the land re- 
trospectively for the years for which the rent 
is claimed by the landlord in his suit and 
the Mamlatdar is competent to determine the 
reasonable rent accordingly. 

SITARAM RAJARAM v..SATISH. 
77 Bom. LR. 93. 


BOMBAY RENTS, HOTEL AND LODG- 
ING HOUSE RATES CONTROL ACT 
(Bom. LVII of 1947), Ss. 6, 2(3)—Premises 
let for purpose of residence and shop—Part 
Il extended to area where premises situate in 
respect of premises let for residence-—Whe- 
ther “residence” in context of s. 6(1) takes 
in residence and trade or business. 
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BOMBAY RENTS, HOTEL AND LODG- 
ING HOUSE RATES CONTROL ACT, 
SS. 6, 2—Contd.) 


Where, in pursuance of powers conferred 
under gs. 2(3) and 6(2) of the Bombay 
Rents, Hotel and Lodging House Rates Con- 
trol Act, 1947 the Government of Maha- 
rashtra by a notification made in the Official 
Gazette directed that in a certain area all 
the provisions of Part IT of the Act shall on 
and from the date of the notification apply 
to premises let for the purpose of residence, 
it was held that by the said Notification the 
provisions of Part II of the Act were not 
made applicable to premises let for the com- 
bined purpose of residence and shop. This 
is so because in the context of s. 6(/) of the 
Act, wherein, inter alia, the purposes of resi- 
dence, business and trade afe expressly men- 
tioned, the omission in the notification of any 
such other purpose for which permises may 
be let out, e.g. business, trade etc. is deli- 
berate and the meaning of the word “resid- 
ence” used in the notification cannot be en- 
larged to take in the composite purpose of 
residence and business or trade. 

BABURAO RAGHUNATH v. CHANDULAL. 
77 Bom. L.R. 197. 


. 13—Whether in every case under 
S. I3(1)(g) Court should mandatorily re- 
cord finding on both parts of s. 13(2). 
There is nothing in s. 13(2) of the Bom- 
bay Rents, Hotel and Lodging House Rates 
Control Act, 1947 which requires the Court 
in every case falling under s. 13(7) (g) of the 
Act to mandatorily record a finding on both 
the parts of sub-s, (2) even without a plea 
oe the parties themselves, or evidence and 
need. 
Ordinarily it must be left to the parties to 
choose what to plead, prove or urge and 
how to advance their cause. It is not proper 
or even advisable for any Court to decide a 
question of its own, unless it happens to be 
a statutory preliminary issue or it feels im- 
pelled to do so by the equities of a given 
case without causing prejudice to any one. 
P. A. MACHIAH y. CHAMPAKLAL, 
77 Bom. L.R. 99. 


—————S, 18—Agreement under s. 18(3) 
whether should be in writing and registered 
—Under what circumstances contravention of 
conditions (i) to (vi) committed—“ Reason- 
able excuse” within s. 18(4)—~Registration 
Act (XVI of 1908), Sec. 32(a). 

The agreement contemplated under s. 18(3} 
of the Bombay Rents, Hotel and Lodging 
House Rates Control Act, 1947, must be ir 
writing and registered and must include alk 
the six conditions, viz. conditions (4) to (vi), 
listed therein. It is only in such a case that 
the offence of contravention of the conditions 
can be committed within the meaning of 
s. 18(4) of the Act. 

Where it was found that the original agree- 


ment to advance a construction loan to the 


landlord was throughout with the tenant and 
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‘no suggestion was made that more agree- 
ments than one were executed by the parties 
and where it was further found that there 
was a dispute between the parties about bear- 
ing the cost of registration, it was held: 

(1) that, under the circumstances, it was 
open to the tenant to get the document re- 
gistered under s. 32(a) of the Registration 
Act, 1908; 

(2) that the landlord had shown his will- 
ingness to get it registered provided the tenant 
bore' half the costs of registration; and 

(3) that, therefore, there was a reason- 
able excuse which would exonerate the land- 
lord from the penal liability under s. 18(4) 
of the Rent Act. 

SUSHILABAI DATTATRAYA V. STATE. 
77 Bom. L.R. 102. 


———§, 28—Allegation in plaint that 
plaintiffs were tenants of suit premises and 
defendants licensees whose licence was re- 
voked—Allegation by defendants in written 
statement that defendants were tenants of 
premises—Substantial dispute, nature of— 
City Civil Court whether possesses jurisdic- 
tion in such case. 

Where the real dispute between the parties 
is as to whether the plaintiffs are tenants of 
the suit premises or the defendants are the 
tenants and where only if the defendants or 
any of them are not tenants that- the plain- 
tiffs can be held entitled to reliefs which 
they have claimed, then questions or claims 
which arise in such a suit are essentially ques- 
tions “arising out of” the Bombay Rents, 
Hotel and Lodging House Rates Control Act, 
1947, within the meaning of s. 28. In such a 
case, in view of s. 28(7) of the Act, the 
Bombay City Civil Court will have no juris- 
diction. 

Notwithstanding the allegations, camou- 
flaged or otherwise, in the plaint submitted 
to the Bombay City Civil Court, when the 
written statement is filed in that Court, if it 
is found that it is a substantial dispute be- 
tween the parties involving a question under 
the Bombay Rents, Hotel and Lodging House 
Rates Control Act, 1947, then that Court 
will cease to have jurisdiction. 

SHANTILAL KALIDAS v. LALLUBHAI, 
77 Bom. LR. 88. 


PREACH OF UNDERTAKING, 
A breach of an undertaking, in order that 
it should be wilful, should not be merely 
casual, accidental or unintentional. 
ABDUL KADAR yv. ABBASBHAI. 
77 Bom. L.R. 107. 


CIVIL CONTEMPT, natare of. 

A civil contempt is a failure to obey Court’s 
order issued for the benefit of the opposing 
party; its principal object is to secure the 
enforcement of the order. If the Court finds 
that the disobedience is wilful the Court is 


when 
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bound to take notice of it and punish the 
contemner adequately. 
ABDUL KADAR y. ABBASBHAI, 

77 Bom. L.R. 107. 


CENTRAL EXCISES AND SALT ACT 
(I of 1944),Ss. 4, 40 [before amendment of 
1973], 2(d), (©) and (4), 3, 35, 36, First 
Schedule, item No. 13—Central  Excises 
Rules, 1944, R. 173-C—Finance Act~(14 of 
1969}—In computing excise duty on hydro- 
genated vegetable oil whether cost of con- 
tainer and railway freight to be included— 
Whether they are post-manufacturing cost 
and thus excluded—Scope of s. 40 of Act l 
of 1944—Attempt to ey gay on goods not 
excisable, whether illegal—Vegetable Oil Pro- 
ducts Control Order, 1947. 

The product, which is made subject to ex- 
cise duty under item No. 13 of the First 
Schedule to the Central Excises and Salt Act, 
1944, is the hydrogenated vegetable oil itself; 
the item does not contemplate the container 
in which the hydrogenated vegetable oil may 
be put as being part of the product. There- 
fore, in computation of excise duty under 
8. 4 of the Central Excises and Salt Act, 1944, 
the cost of the tin container must be treated 
as post-manufacturing cost and it must be 
excluded from the value of the excisable 
product. 

Railway freight charges also cannot be 
taken as part of the value of the excisable 
product; they are nothing but post-manu- 
facturing expense. 

Section 40 of the Central Excises and Salt 
Act, 1944 merely provides for immunity or 
protection against claims of damages to the 
Government itself or any of its Officers for 
acts done in good faith under the Act; the 
section does not deal with questions of col- 
lection of illegal duty and/or its recovery or 
refund. 

The Central Excises and Salt Act, 1944 
only provides for the imposition of the duty 
on excisable goods; when an attempt is made 
to levy duty of excise on goods which are 
not excisable, then such a levy will fall out- 
side the law and will be illegal. 

UNION v. MANSINGKA INDUSTRIES. 
77 Bom. L.R. 663. 


CIVIL PROCEDURE CODE (V of 1908), 
S. 144—Restitution, right to claim, on rev- 
ersal of decree—Court whether possesses in- 
herent power to grant restitutlon-—A pplica- 
tion under s. 144, Civil Procedure Code, 
whether can be treated as application for 
execution of | decree—Particulars under 
O. XXI, R. 11, whether necessary when ap- 
plication for restitution treated as execution 
proceeding. 

The plaintiff (appellant) brought a civil 
suit against his brother, the defendant (res- 
pondent), for a declaration that the clinic 
run by them was a joint concern, that ac- 
counts be taken and that the defendant be 
restrained from carrying on the profession in 
the firm name and also moved the Court for 
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an ad interim injunction restraining the de- 
fendant from obstructing him in entering and 
conducting the clinic. On the date of the 
hearing, on the strength of consent terms be- 
tween the parties, the trial Judge vacated the 
interim injunction but directed the defendant 
to pay to the plaintiff Rs. 100 per month till 
the disposal of the suit. The parties then pro- 
ceeded to trial, and the trial Court, as re- 
gards interim rule regarding deposits which 
were withdrawn by the plaintiff, maintained 
status quo and added the following clause 
in the decree: “No order as to the amount 
deposited in Court by the defendant.” In the 
appeal filed by the defendant the Assistant 
Judge on the pomt of deposit made the fol- 
lowing order: ‘The amount deposited by the 
defendant in Court will be refunded to him.” 
The defendant, thereafter, made an applica- 
tion under s. 144, Code of Civil Procedure, 
1908, for restitution which was granted by 
the Civil Judge. On appeal by the original 
plaintiff, it was held by the District Judge 
that the question of restitution did not arise 
as there had been no decree which was either 
varied or altered within the meaning of s. 144 
of the Code. The District Judge, however, 
held that these proceedings could be treated 
as execution proceedings and he, therefore, 
i the appeal. The original plaintiff 
came in second appeal to the High Court. 

Held, (1) that reading both the decrees it 
was clear that whereas the lower Court al- 
lowed the amount to be retained by the plain- 
tiff-appellant, the appellate Court directed 
him to refund the same; 

(2) that, as such, it followed that the 
lower Court’s order had been varied or re- 
versed to that extent by the appellate Court 
within the meaning of s. 144 of the Code of 
Civil Procedure and the application under 
that section would be tenable; and 

(3) that the right to claim restitution is 
founded on the reversal of a decree in ap- 
peal and the law imposes an obligation on 
the party to the suit who received the bene- 
fit of the erroneous decree to make restitu- 
tion to the other for what he has lost. 

Held further, that even assuming that an 
application under s. 144 may not lie, the 
Court possesses inherent r under s. 151 
of the Code to order restitution. 

An application under s. 144 of the Code 
of Civil Procedure, 1908, can be treated as 
an application for execution of a decree, 

It is only when regular execution proceed- 
ings are taken out t rule 11 of O. XXI 
will come into play and particulars specified 
therein are to be given. But when an applica- 
tion for restitution is treated as execution 
proceeding, as such an application does not 
prescribe any specific form, a prayer simpli- 
citer for the recovery of the property lost 
to the applicant is an adequate compliance 
with the rule. 

MARTAND RAMCHANDRA y. DATTATRAYA, 
77 Bom. L.R. 239. 
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CIVIL PROCEDURE CODE, 0. XXI, R. 11— 
Where application for restitution treated as 
execution proceeding, what particulars neces- 
sary. 
It is only when regular execution proceed- 
ings are taken out that rule 11 of O. XXI ‘of 
the Civil Procedure Code, 1908, will come in- 
to play and particulars specified therein are 
to be given. But when an application for 
restitution is treated as execution proceed- 
ing, as such an application does not’ prescribe 
any specific form, a prayer simpliciter for the 
recovery of the property lost to the applicant 
is an adequate compliance with the rule, 
MARTAND RAMCHANDRA v. DATTATRAYA, 

77 Bom. L.R. 239. 


—D. XL, R. 3i--Constitution of 
India, art. 227—Bombay Rents, Hotel and 
Lodging House Rates Control Act (Bom. 
LYH of 1947), Secs. 12, 13—Transfer of Pro- 
perty Act (IV of 1882), Sec. 53A—Civil Judge 
framing eleven issues one of which related 
to doctrine of part performance—On appeal, 
first appellate Court dealing only with issue 
of part performance in its judgment—Such 
judgment, whether hit by O. XLI, R. 31 of 
Code of Civil Procedure. 

The provisions of O. XLI, R. 31 of the 
Code of Civil Procedure, 1908, are manda- 
tory. The judgment of the first appellate 
Court has to set out the points-for determi- 
nation, record its decision thereon and give 
its own reasons for the said decision. The 
reason behind these provisions is that the 
second appellate Court or the Court exercis- 
ing extraordinary jurisdiction be in a position 
to find out the track traversed by the Court. 
Failure to comply with these provisions is 
not a bare irregularity. 

Where, therefore, of the numerous grounds 
relied upon by the landlord for getting relief 
o ion, not one was given a semblance 
of touch by the first appellate Court but it 
really went at a tangent to decide the case, it 
was held that, in such circumstances, the 
High Court, in exercise of its power of super- 
intendence under art. 227 of the Constitution 
of India, should not sustain such a judgment. 
VISHWAS BALU v. GHASIRAM. 

77 Bom. L.R. 330. 


—----—O, XXXVI, RR. 4, 2; SS. 148, 151 
—Ex-parte decree in summary suit set aside 
on conditions to be fulfilled within certain 
time—-Court, whether can grant extension of 
time for fulfilling conditions. 

Ina case where an ex parte decree in a 
summary suit is set aside under O. XXXVII, 
r. 4 of the Code of Civil Procedure, 1908, on 
certain conditions and a certain time is 
granted for the fulfilment of those condi- 
tions, it is open to the Court to extend that 
time, whether the application for that exten- 
sion is made before or after such time ex- 
pires. The part of the order which ibes 
the period within which the condition im- 

is to be fulfilled must be regarded as 
procedural and the Court, under either s. 148 
or s. 151 of the Code, has ample power to 
extend such period. 
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However, merely because an application is 
made for extension of time, the Court will 
not lightly grant it; it is for the Court to 
examine the merits of such an application 
and grant the extension sought for only if 
sufficient cause is made out for not having 
complied with the condition in time. 

B. C. SHAH v. T. P. KANANI, 


77 Bom. L.R. S511. 


COMPANIES ACT (I of 1956), Ss. 434(I) 
(a), 433{e)—-Companies (Court) Rules, 
1959, Rule 95, Form No. 46—~Petition for 
winding-up—Petitioner company giving sta- 
tutory notice under s. 434(1)(a) for certain 
amount—Defendant company neither reply- 
ing to notice nor ing or securing amount 
demanded—Preliminary objection taken that 
no particular in respect of amount as requtr- 
ed under Rule 95 read with Form No, 46 
given—Validity of preliminary objection. 

A petition which is based on non-compli- 


ance with a statutory notice under s. 434(/) _ 


(a) of the Companies Act, 1956, is properly 
framed if it sets out (1) that the petition is 
by a creditor for a certain amount; (2) that 
a statutory notice in respect of that claim 
was served on a particular date; and (3) that 
the company has, for three weeks from the 
date of the service of that notice; neglected 
to pay the amount claimed therein or to 
secure Or compound it to the reasonable satis- 
faction of the creditor. If these three facts 
are averred, then such a petition is in com- 
pliance with the statutory Form No. 46. 
Form No. 46 is a general form intended 
to be applicable to all cases in which a cre- 
ditor presents a petition for winding-up 
against a company on the ground of inability 
to pay a debt, whether that inability is an 
actual inability under s, 433(e) of the mae 
panies Act, 1956 or a deemed inability to pa 
under s. 434(1) (a) read with s. 433(e) oe 
the Act. Rule 95 of the Companies (Court) 
Rules, 1959, provides for necessary variation 
being made in the form of the petition for 
winding-up. Therefore, in a case where a 
petition for weap is based merely on a 
deemed inability to pay by reason of non- 
compliance with a statutory notice, there can 
be no question of any particulars of the debt 
being seen. for the cause of action in such 
petition is failure to comply with the statu- 
tory notice. 
AHCORA BLOCKS v. Focus ADVERTISING. 
77 Bom. L.R. (O.C.J.) 50, 
overruled in 77 Bom. L.R. (0.C.J.) 397. 


— 3, 557-—Winding up petition—Right 
of petitioning creditor, when should give way 
to wishes of other creditors, who oppose 
winding up—Company (Court) Rules, 1959, 
Rules 95, 6, 17, Form No. 46—Particulars in 
respect ‘of amount due as required by Rule 
95 read with Form No. 46, whether should 
be given. 
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Under s. 557 of the Companies Act, 1956 
in a petition for winding up due regard 
should be paid to the wishes of those credi- 
tors who are opposing the petition if they 
are based on reasonable grounds. Those 
wishes must first be proved to the Court by 
sufficient evidence. Secondly, the Court has 
to determine if the wishes of opposing credi- 
tors are based on grounds which are good 
and valid grounds. Adequate reasons in justi- 
fication of those wishes may be furnished by 
the creditors, but they may also be ascer- 
tained from the material on record. 

The fact that the company’s liabilities ex- 
ceed the assets does not necessarily show that 
the company is unable to pay its debts. 

Full faith and confidence in the manage- 
ment of a company is a justifiable reason for 
a creditor to ask the Court to allow the com- 
pany to continue its business. However, a 
mere wish of this type is not enough; it is a 
factor which can be considered by the Court 
in the light of facts and evidence placed on 
record. 

A. petition for winding-up based on non- 
compliance with a statutory notice under 
s. 434(1) (a) of the Companies Act, 1956, 
must be a speaking ap oe so that by read- 
ing the petition itself the basis on which it 
has been filed may immediately be discerned 
by the Court. The petition must contain the 
necessary particulars from which the Court 
can ascertain (1) that there was in fact a debt 
for which there was a consideration and that 
the debt was presently due; (2) that a statu- 
tory notice of demand was served; and 
(3) that there had been a default. 

Focus ADVERTISING V. AHOORA BLOCKS. 
77 Bom. L.R. (O.C.J.) 397, 
reversing 77 Bom. L-R. (O.C.J.) 50. 


COMPANIES (COURT) RULES, 1959, R. 37 
—Companies Act (I of 1956), Secs. 19, 17, 18, 
640A, 643—Rules of the High Court of Bom- 
bay (Original Side), 1957, Rules 91, 286— 
Parties whether to lodge draft orders with 
Prothonotary on Original Side—Effect of 
Rule 37, Companies (Court) Rules, 1959 on 
RR. 91, 286 of High Court (Original Side) 
Rules, 1957-~Default of office in drawing up 
orders, effect of—Limitation Act (XXXVI of 
1963), s. 12(2). 

Rule 37 of the Companies (Court) Rules, 
1959, casts an imperative duty on the Regis- 
trar of the Court [under Rule 2(/7) the term 
‘Registrar’ includes the Prothonotary] to 
draw up all orders under the Com mpos Act, 
1956, whether they are made in rt or in 
Chambers. Rules 91 and 286 of the Rules of 
the High Court of Bombay ise Side), 
1957, which were in force upto 1959, can no 
longer apply or cast a duty on the party to 
lodge draft orders under the Companies Act, 
1956 with ¢he Prothonotary and apply for 
time to settle the drafts. Although dual 
system prevails on the Original Side of the 
Bombay High Court, yet, by virtue of Rule 
37 of the Companies (Cot Rules, 1959, it 
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is the one of the Prothonotary himself to 
draw up the orders of the Court. No party 
can be penalised for default of the office in 
drawing up such orders, 

BEAUTY ART DyYERS v. REGISTRAR OF COM- 


PANIES, 
77 Bom. L.R. (O.C.J.) 52. 


CONSENT DECREE—Natore of —Whether 
fresh licence or tenancy can be granted by— 
Bombay Rents, Hotel and Lodetng House 
Rates Control Act (Bom. LVII of 1947), 
Secs. I5A, 5(4A)—Bombay Rents, Hotel 
and Lodging House Rates Control (Amend- 
ment) Act (Mah. XVII of 1973) —Consent- 
decree providing for payment of Rs. 800 per 
month by defendant for suit premises and for 
handing over vacant and peaceful possession 
of premises to plaintiff on March 31, 1974— 
Amendment of Bombay Rent Act by Maha- 
rashtra Act XVII of 1973—Defendant seek- 
ing permanent injunction against proceedings 
in pursuance of consent-decree—Whether de- 
fendant can get protection of s. 154 of Bom- 
bay Rent Act—Indian Easements Act (Y of 
1882), Sec. 52. 

A consent decree may create a tenancy or 
a licence and it is not as if a new tenancy 
or a fresh licence cannot be granted by a 
consent decree, The question as to whether a 
consent decree creates a new tenancy or 
grants a fresh licence is not a matter of 
authority, but is a question which must be 
decided on the interpretation of the terms of 
the particular consent decree. 

A consent decree is a contract between the 
parties to which is super-added “the com- 
mand of the Judge” or “the imprimatur of 
the Court’’. It is, as the very expression indi- 
cates, a cross-breed between a contract and 
a decree. It is neither purely a contract nor 
purely a decree but has some of the charac- 
teristics and inctdents of both. It can be en- 
forced only by execution as a decree and, 
even if it is contrary to law, it cannot be 
void or invalid as a contract would be, but 
would have to be set aside on that ground. 
It can be set aside on the ground of fraud 
on which a contract can be set aside and, 
like a contract, it can create any legal rela- 
tionship, for example, a relationship of ten- 
ancy or licence. 

Where in a consent decree passed on March 
24, 1971 it was provided, inter alia, that in 
the event of the defendant paying to the 
plaintiff the sum of Rs. 800 per month to- 
gether with certain electricity charges in tes- 
pect of the suit premises, the plaintiff would 
not execute the decree for ejectment, and it 
was further recorded that the defendant 
would hand over vacant and peaceful posses- 
sion of the suit premises on March 31, 1974, 
and thereafter the defendant teok out a 
Chamber Summons on March 25, 1974 ask- 
ing for a permanent injunction restraining 
the plaintiff from taking any proceedings in 
pursuance of the consent decree on the 
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ground, inter alia, that the said consent de- 
cree has become inexecutable by reason of 
amendments made in the Bombay Rents, 
Hotel and Lodging House Rates Control Act, 
1947 by Maharashtra Act No. XVII of 1973 
whereby a new sub-s. (44) was added to s. 5 
of the said Act and a new s. 15A was en- 
acted therein. 

Held, (1) that when the plaintiff agreed 
not to execute the decree till March 31, 1974, 
that necessarily created in the defendant a 
co-relative right to resist execution of the 
decree if the plaintiff made any such attempt 
prior to that date: 

(2) that that provision in the consent de- 
cree was not an ex-gratia concession made by 
the plaintiff; 

(3) that, having regard to the definition 
of the term “licensee” in sub-s. (4A) of 8. 5 
of the Act read with the definition of 
“license” in s. 52 of the Indian Easements 
Acts, 1882, all the ingredients necessary for 
the purpose of constituting a licence were 
present in the instant case; and 

(4) that, therefore, the defendant was 
entitled to the protection of the new s. 15A 
of the Bombay Rents, Hotel and Lodging 
House Rates Control Act, 1947 and to relief 
by way of permanent injunction restraining 
the plaintiff from taking any proceedings in 
pursuance of the consent decree. 

Jacos Davyibp vy, BALDEY PHATAK. 
77 Bom. L.R. (0.C.J.) 254. 


CONSERVATION OF FOREIGN EX- 
CHANGE AND PREVENTION OF SMUG- 
GLING ACTIVITIES (MAHARASHTRA 
CONDITIONS OF DETENTION) ORDER, 
1974, Clauses 9(iii), 10, 12(ii) and (xi), 15, 
19, 20, 21, 23, 24, 31—Conservation of 
Foreign Exchange and Prevention of Smug- 
gling Activities Act (52 of 1974), Secs. 5, 3, 
Preamble—Constitution of India, arts. 226, 
227, 14, 19, 21, 22, 358, 359; List I, entry 9, 
List WU], entry 3—Clauses 9(iii), 10, 12(ii) 
and (xi), 15, 19, 20, 21, 23, 24 and 3] of 
Conditions of Detention Order, whether ultra, 
vires s. 5 of Act 52 of 1974—Whether clauses 
ultra vires object of Act 52 of 1974—Law of 
preventive detention, propositions regarding— 
Prisons Act (IX of 1894), Secs. 3(4), 31, 40, 
—Rule to Advocate General under 
O. XXVIIA, r. 1 of Code of Civil Procedure, 
1908, when issued. 

Clauses 9(iif) 10, 12G and (xf), 19, 20, 
21, 23, 24 and 31 of the Conservation of 
Foreign Exchange and Prevention of Smug- 
gling Activities (Maharashtra Conditions of 
Detention) Order, 1974 are ultra vires s. 5 of: 
the Conservation of Foreign Exchange and 
Prevention of Smuggling Activities Act, 1974, 
Provisions of the nature that are to be found 
in cls. 20 and 21 inevitably lead to the con- 
clusion that they are not meant to subserve 
the objects of the Act, but the executive 
thereby intends to punish detenus for un- 
proved offences. Clause 15 of the Order, 
however, is valid. 
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GLING ACTIVITIES (MAHARASHTRA 
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The object of the Conservation of Foreign 
Exchange and Prevention of Smuggling Acti- 
vities Act, 1974, as disclosed by its preamble 
and the recitals and by the operative s. 3 
thereof being preventive detention for the 
purposes laid down in the Act, conditions 
which are of a punitive nature would have 
no nexus or relation with that object and 
would be ultra vires and void except, of 
course, such conditions as might be necessary 
for the orderly functioning of the jail. 

The following general principles as regards 
law of preventive detention may be laid 
down: i 

(1) A detenu is not a convict and the 
power to detain is not a power to punish. 
Restrictions placed upon the detenu must, 
consistently with the effectiveness of deten- 
tion, be minimal. 

(2) The power of preventive detention is 
qualitatively different from that of punitive 
detention, the purposes of preventive deten- 
tion and of punitive detention are also diffe- 
rent and the nature of the proceedings in 
the two cases is also different. A prosecution 
is a proceeding in which the accused is 
sought to be punished for his ani act, where- 
as in preventive detention the past act is 
merely the material for inference about the 
future course of probable conduct on the 
part of the detenu, ; 

(3) Conditions of preventive detention 
are not privileges conferred on the detenu; 
they are conditions subject to which alone 
the detenu’s liberty can be restricted. Where 
the detaining authority acts in contravention 
or derogation of the law under which a per- 
son is preventively detained, the High Court 
can issue a writ under art. 226 of the Con- 
stitution of India to that authority to act in 
accordance with law notwithstanding the sub- 
sistence of a Proclamation of Emergency 
under art. 352 or a Presidential Order under 
art. 359, 

(4) Unless there is a specific provision in 
the law under which a person is detained im- 
posing a particular restriction upon the de- 
tenu doing what any member of the general 
public can do, a clause in the Conditions of 
Detention Order imposing such a condition 
would be contrary to the principle of least 
interference. 

A person preventively detained falls with- 
in the definition of the expression ‘civil 
prisoner’ in s, 3(4) of the Prisons Act, 1894 
and as both ss. 31 and 40 of that Act are 
applicable to such a person, the High Court 
can issue a positive direction to treat such 
detenu as a civil prisoner for all purposes 
under that Act. 

Under O. XXVUA, r. 1 of the Code of 
Civil Procedure, 1908, a notice to the Advo- 
cate General is required only if “it appears 
to the Court” that any question of constitu- 
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CHANGE AND PREVENTION OF SMUG 
GLING ACTIVITIES (MAHARASHTR/ 
CONDITIONS OF DETENTION) ORDER 
1974 —(Contd.) 


tionality is involved; the notice is not re- 
quired merely because a petitioner or plain 
tiff may purport to raise a far-fetched ques- 
tion of that nature in his petition or plaint. 
A fortiori the Court can proceed to hear a 
petition or suit where the constitutional chal- 
lenge contained in a petition or a plaint is 
given up by the petitioner himself, 
BHANUDAS KRISHNA vy. PARANJPE. 

77 Bom, L.R. 59, | 


—-—-—Conservation of Foreign Exchange 
and Prevention of Smuggling Activities Act 
(52 of 1974), Sec. 5~——Constitution of India, 
Art. 359(1), Seventh Schedule List 1, Entry 
9; List WI, Entry 3—*“Preventive detention” 
whether antithesis to “punitive detention”—~ 
Petitioner challenging Order of 1974—Rule 
when can be issued—Extent of, when Emer- 
gency in force—Interim relief, granting of-— 
Principles on which such relief granted— 
Prisons Act (IX of 1894}—Jail Manual. 

On a plain reading of entry No. 9 in List 
I and entry No. 3 in List I of the Seventh 
Schedule to the Constitution of India, it is 
clear that the words “preventive detention” 
occurring therein are used clearly in anti- 
thesis to the concept of “punitive” detention. 
Therefore, the conditions of detention must, 
consistently with its effectiveness, be “‘mini- 
mal” in their rigour. 

Where, therefore, the petitioner has a 
prima facie case that the Conservation of 
Foreign Exchange and Prevention of Smug- 
gling Activities (Maharashtra Conditions of 
Detention) Order, 1974 is ultra vires s. 5 of 
the Conservation of Foreign Exchange and 
Prevention of Smuggling Activities Act, 1974 
in that it would not justify any conditions of 
a punitive nature being imposed upon the 
detenu, a Rule limited to the challenge to 
the Order on that ground can issue. How- 
ever, the Rule cannot be issued so far as 
the challenge to the Order based on the 
ground of its being violative of arts. 14, 21 
and 22 of the Constitution is concerned in 
view of the proclamation of Emergency 
under art. 359(J) of the Constitution of 
India, 

In order to get appropriate interim relief 
the petitioner should establish that he has a 
prima facie case. Once a prima facie case is 
made out by the detenu, the Court has power 
to grant such interlocutory relief as could be 
said to be in aid of, or ancillary to, the main 
relief. In this regard the Court must 
have regard to the balance of incon- 
venience. Factors, such as, if appropriate iu- 
terlocutory relief be not granted irreparable 
damage may be caused to the detenu, e.g. 
his health may be impaired because of poor 
food, or he may suffer nervous breakdown 
by reason of being emotionally upset as a 
result of being cut off from his family, or 
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CONSERVATION OF FOREIGN EX- 
CHANGE AND PREVENTION OF SMUG- 
GLING ACTIVITIES (MAHARASHTRA 
CONDITIONS OF DETENTION) ORDER, 
1974-——(Contd.) 


may be unable effectively to have his peti- 
tion contested, should be considered by the 
Court. 

The principles in granting such interlocu- 
tory relief are: (1) it should not make the 
main proceedings infructuous; and (2) as re- 
gards quantum, since the rights of the parties 
are still to be finally determined, it should 
the minimum that is necessary pendente 

te. 

RAMESH RAMLAL y. PILLAI. 
77 Bom. L.R. 506. 


CONSTITUTION OF INDIA, art. 14— 
Railway Property (Unlawful Possession) Act, 
1966, S. 9. 

Section 9 of the Railway Property (Un- 
lawful Possession) Act, 1966 is not ultra 
vires art. 14 of the Constitution of India. 

Having regard to the nature of “railway 
property” as defined in the Railway Protec- 
tion Force Act, 1957 and the Railway Pro- 
perty (Unlawful Possession) Act, 1966, and 
having regard to the number of offences 
which are taking place on the railway, the 
Parliament distinguished for purpose of en- 
quiry into such offences, persons who com- 
mit such offences from persons who commit 
other offences. It is a classification for good 
reasons based upon real and substantial dis- 
tinction bearing a reasonable and just rela- 
tion to the object sought to be achieved; the 
classification is neither arbitrary nor without 
substantial basis. 

BALKISHAN DEVIDAYAL y. STATE. 
77 Bom. L.R. 295. 


———-—-ARTS. 19, 31—Right to property, 
limits on. 

There are limits imposed on the liberties 
of citizens; these arise out of the liberties 
of other citizens, or on account of public 
good or in public interest. The right to 
acquire, hold and dispose of property un- 
der art. 19(/)(f) of the Constitution of 
India must always be exercised subject to 
cl. (5) of art. 19. Where the only way of 
making it possible for the teeming and 
growing population of the city of Bombay 
to live decently is to extend the limits of the 
city to the main land and, for this purpose, 
the State undertakes acquisition of land, 
then, in such a case, the acquisition should 
be held to be reasonable and in the interest 
of the general public and thus fully protected 
by art. 19(5) of the Constitution of India, 
BHOGILAL LAHERCHAND v. THE STATE. 

77 Bom. L.R. 167. 


—————-ART, 20(2)—Criminal Procedure 
Code (V of 1898), Secs. 369, 370, 517-—Essenz 
tial Commodities Act (X of 1955), Sec. 7— 
Maharashtra Foodgrains Rationing (II) 
Order, 1956, Cl, 8—Magistrate convicting 
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CONSTITUTION OF INDIA, ART. 20— 
(Contd.) 


and sentencing accused under s. 7 of Act X 
of 1955 read with Cl. 8 of Order—Whether 
Magistrate can subsequently order confiscation 
of vehicle used for carrying prohibited goods. 
An order for forfeiture of a vehicle, if 
passed after the accused has already been 
convicted and sentenced under s. 7 of the 
Essential Commodities Act, 1955, read with 
Cl. 8 of the Maharashtra Foodgrains Ration- 
ing (O) Order, 1966, is in contravention of 
ae 20(2) of the Constitution of India and 
s. 369 of the Code of Criminal Procedure, 
1898, and is, therefore, not sustainable. The 
orders for forfeiture, conviction and sentence 
under s. 7 of the Essential Commodities Act, 
1955, should all be passed at the time of 
the delivery of the judgment. The Magis- 
trate, having once exercised his dis- 
cretion which certainly exists in him, having 
regard to the proviso to s. 7(J) (bY of the 
Act, by not passing an order of forfeiture 
of the vehicle, cannot alter that order by 
making another order of forfeiture contrary 
to the provisions of s, 369 of the Code of 
Criminal Procedure, 
BARNICE DOMNIC v. THE STATE. 
77 Bom. L.R. 174. 


ART. 2%1}—Defence of 
whether technical or real. 
Under art. 22(/) of the Constitution of 
India the defence of an accused is not mere- 
ly a technical or formal matter or ritual 
matter; it has to be real. It must be back- 
ed by adequate instructions from the client, 
which can be taken only if the prosecuting 
machinery enables the defence counsel to 
know in advance what it has against the 
accused. Though, in a given case, TA 
mandatory provision of s. 173(4) of the 
Criminal Procedure Code, 1898, applicable in 
respect of prosecution by the police, may not 
be available, yet it does not mean that even 
though the accused wants to defend himself 
with the assistance of counsel and even though 
counsel feels it necessary to have statements 
of the witness for cross-examination under 
s. 145 of the Evidence Act, the prosecution 
can withhold production of such statements 
in Court and the Court should feel powerless, 
and impotent to compel production of such 
statements. 
GOVIND RAGHUNATH y. K 


accused, 





AKADE. 
77 Bom. L.R. 214, 


———————A RT, 31B—Protection of article 
whether available to amending Act. 

The mere fact that a particular Act is in- 
cluded in the 9th Schedule to the Consti- 
tution of India is not enough to hold that 
therefore its amending Act is also entitled to 
the protection under art. 31B of the Consti- 
tution. The amending Act must be tested as 
any other Act. However, if the amending. 
Act is only ancillary or incidental to the 
principal Act and does not carry the princi 
pal Act into new fields, then certainly even 
the amending Act would be entitled to the 
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CONSTITUTION OF INDIA, ART. 31B— 
(Contd, 


same protection of art. 31B as the principal 
Act included in the 9th Schedule. 
GODAVARI SUGAR MILLS v. KAMBLE. 

77 Bom. L.R. 261. 


vm Att, 226. 

When the fundamental right of a party is 
infringed, the High Court will not refuse to 
- exercise its jurisdiction under art. 226 of the 
Constitution of India on the ground that an 
alternative adequate and efficacious remedy 
was available. 

SAWHNEY v. SYLVANIA & LAXMAN. 
77 Bom. L.R. (0.C.J.) 380. 


CONTEMPT OF COURTS ACT (LXX of 
1971), 8. 10. 

The expression “Courts subordinate to it’ 
used in s. 10 of the Contempt of Courts Act, 
1971, means judicial subordination. 

ABDUL KADAR v. ABBASBHAI. 
77 Bom. L.R. 107. 


veel, 197 )—Civil contempt matter 
whether can be heard by Division Bench of 
High Court—Contempt cases, nature of juris- 
diction of High Court—“Courts subordinate 
to it” in s. 10, meaning of—Contempt of order 
passed by City Civil Court, Bombay—Peti- 
tioner himself filing petition in Appellate Side 
of High Court—Whether such petition main- 
tainable on Original Side or Appellate Side 
High Court Appellate Side Rules, 
1960, Ruies 1, 2—Undertaking given, whether 
alternative remedy—Civil contempt, nature 
of—Breach of undertaking, when wilfal— 
Contempt of Courts Act (XXXII of 1952), 
Sec. 3—Contempt of Courts Act (XII of 
1926), s. 2(1)—Cilvil Procedure Code (V of 
1908), O. XXI, R. 12. 

A Division Bench of the High Court has 
power, authority and jurisdiction to hear 
cases of civil contempt arising under the 
Contempt of Courts Act, 1971 and inflict 
punishment therefor. The jurisdiction which 
the High Court exercises in dealing with 
matters of contempt is the inherent jurisdic- 
tion which the High Court possesses as a 
Court of Record. In respect of contempt of 
Courts subordinate to it, the High Court, 
under s. 10 of the Contempt of Courts Act, 
1971, possesses the same jurisdiction, power 
and authority as it exercises in respect of 
contempts of itself. 

The jurisdiction that the High Court exer- 
cises in matters of contempt is its inherent 
jurisdiction and therefore a special jurisdic- 
tion; it does not depend upon a report being 
submitted by the subordinate Court in that 
behalf. 

The expression “Courts subordinate to it” 
used in s. 10 of the Contempt of Courts Act, 
1971 means judicial subordination. Every 
Court which is judicially subordinate to the 
High Court is a Court over which the High 
Court exercises its authority either appellate 
or revisional or supervisory. Under Rules 1 
and 2 of the Bombay High Court Appellate 
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CONTEMPT OF COURTS ACT, 8. 19— 
(Contd.) 


Side Rules, 1960, the proceeding in respect 
of contempt of such subordinate Courts will 
have to be filed in the Appellate Side of the 
High Court. 

Where, therefore, the petitioner in a mat- 

ter of contempt of the City Civil Court, Bom- 
bay, did not move that Court to report the 
matter to the High Court but himself filed 
the petition in the High Court and it was 
argued that such a petition ought to have 
been filed in the Original Side of the High 
Court: 
- Held, (1) that the jurisdiction to hear 
contempt matter whether of itself or of the 
subordinate Court is a special furisdiction 
of the High Court; 

(2) that it does not matter whether the 
High Court is moved for exercising this spe- 
cial jurisdiction by the subordinate Court of 
which contempt is aor iy or by any other 
person interested in the administration of 
justice; 

(3) that in contempt matters cause of ac- 
tion if at all accrues to any person it is to 
the State; all that the subordinate Court or 
the party interested does is to bring it to the 
notice of the High Court by appropriate 
procedure; and 

(4) that reading s. 10 of the Act along 
with Rules 1 and 2 of the Bombay High 
Court Appellate Side Rules, 1960, the peti- 
tion was rightly filed on the Appellate Side 
of the High Court. 

When the decree granted by the Court pro- 
vides that in case the respondent commits 
any two defaults the petitioner is given 
liberty to execute the decree forthwith and 
the respondent also gives an undertaking that 
whenever he becomes liable under the decree 
for handing over possession he will do so, 
the undertaking is an additional remedy and 
not an alternative remedy available to the 
petitioner. No doubt, the object of taking 
such an undertaking is ultimately to enforce 
the order in case of breach of undertaking, 
but on that ground it does not necessarily 
follow that the undertaking is an alternative 
remedy. An action in contempt can be taken 
against a party if it is proved that he has 
committed a breach of such undertaking. 

A civil contempt is a failure to obey 
Court’s order issued for the benefit of the 
Opposing party; its principal object is to 
secure the enforcement of the order. If the 
Court finds that the disobedience is wilful 
the Court is bound to take notice of it and 
punish the contemner pores tee 

A breach of an undertaking, in order that 
it should be wilful, should not be merely 
casual, accidental or unintentional. 

ABDUL KADAR v. ABBASBHAI. 
77 Bom. LR. 107. 


CONSTRUGTION OF STATUTE—User of 
two different words in section or Rule, effect 


of. 
Where two different words are used in a 
single Rule or in a single gection of an en- 
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actment, normally speaking, it should be as- 
sumed that the two words have different 
connotations. 
PANDURANG v. GODSE. 

77 Bom. L.R. (0.C.J.) 13. 


User of “shall” or “may”—Model 
Standing Order, how construed. 

The provisions of the Model Standing 
Orders are required to be liberally con- 
strued in the light of the objects sought to 
be achieved by them. The use of the word 
“shall” or “may” is never decisive in deter- 
mining the mandatory character or nature of 
any clause or provision, 

KASHIBAI v. HINDUSTAN PENCILS. 
77 Bom. L.R. 251. 


Insolvency Law, 
An order of adjudication visits serious con- 
sequences on the judgment-debtor and 


affects his very status, It is to be kept in 
view by the Court that the law of insolvency 
has been enacted not only for the benefit of 
the general body of creditors so that there 
may be equitable distribution of whatever 
assets are left with the judgment-debtor but 
also for the protection of the judgment- 
debtor himself. The provisions of the Act 
are to be construed strictly and, if possible, 
in favour of the debtor inasmuch as the 
status of the debtor is sought to be affect- 
ed thereby. 
A. D. GANDHI vy. S. L. THAKURDAS. 

77 Bom. L.R. (0.C.J.) 119. 


+ 


CIVIL PROCEDURE CODE (V of 1908), 
SS. 94(e), 151, 2(/6), O. XL, R. 1(d)—Suit 
for dissolution of partnership firm and other 
ancillary reliefs—Pending suit, Judge order- 
ing sale of property and partial distribution 
thereof—Whether order of Judge justifiable 
under s. 94(e) or s. 151 of Code—Indian 
Partnership Act (IX of 1932), Sec. 47. 

Under the residuary cl. (e) of s. 94 of the 
Code of Civil Procedure, 1908, the Court 
can grant interlocutory relief other than the 
types of reliefs specified in the earlier cls. (a) 
to (d) of that section only if there is any 
provision for it, either in the Rules contain- 
ed in the First Schedule or framed under 
part X of the Code, which prescribes the 
granting of such relief. 

Where, pending the disposal of a suit for 
dissolution of a partnership firm and ancil- 
lary reliefs, the Judge orders sale of the pro- 
perty and partial distribution thereof, which 
affects the substantive rights of the parties 
in regard to the property in question as well 
as in regard to the sale proceeds thereof, that 
order cannot be held justified as being one 
made in the exercise of the inherent powers 
of the Court under s. 151 of the Code of 
Civil Procedure, 

GOVINDBHAI vy. ARUNA. 


77 Bom, L.R. 156. ! 
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CRIMINAL PROCEDURE CODE (V of 
1898), SS. 94, 154, 161(5)—Court whether 
can Issue summons to produce document on 
application which does not name person in 
whose possession document is—-Untouch- 
ries (Offences) Act (XXII of 1955), Secs. 7, 


Under s. 94 of the Code of Criminal Pro- 
cedure, 1898 the Court, if it has to issue 
summons to produce a document or state- 
ment, must be informed of the name of the 
person in whose possession or power such 
document is. An application made without 
mentioning the names of officers or witnesses 
cannot be entertained under s. 94 of the 
Code. . 

LOTAN BHOJ! v. THE STATE. 
i 77 Bom. L.R. 70. 


——_—S, 137—Pasing of order under 
s. 137—Taking of evidence before passing 
order under s. 137, whether necessary. 
Under s. 137, Code of Criminal Procedure, 
1898 it is imperative for the Magistrate to 
take evidence before passing an order under 
that section. Inspection of the site by him 
will not be of any use. 
STATE OF MAHARASHTRA v. HASSANALI. ` 
77 Bom. L.R. 166. 


————-§, 173. Railway Property (Unlaw- 
ful Possession) Act (XXIX of 1966), S. 3(a) 
—Benefit of s. 173(4) whether available to 
accused in case under s. 3(a) of Act XXIX 
of 1966. 

In respect of a prosecution instituted on a 
complaint made by a Railway Protection 
Force Officer under s. 3{a) of the Railwa 
Property (Unlawful Possession) Act, 1966, 
s. 173(1) of the Code of Criminal Proce- 
dure, 1898 can have no application and, 
therefore, the accused in such a case cannot 
get the benefit of s. 173(4) of the Code, 
BALKISHAN DEVIDAYAL v. STATE. 

77 Bom. L.R. 295. 


————-§. 173(4)—Constitution of India, 
art. 22(1)—Railway Property (Unlawful 
Possession) Act (XXIX of 1966)—Evidence 
Act (I of 1872), Secs. 145, 165—Right of ac- 
cused to copies of statements of prosecution 
witnesses for his defence—Whether such 
copies can be refused when procedure under 
s. 251A, Criminal Procedure Code, not ap- 
plicable—Moral and ethical duty of prosecu- 
tion—Natural Justice—Power of Court 
under s. 165, Evidence Act—Production of 
such statements in Court—Defence of accus- 
ed, wheher technical or real. 

The petitioner (original accused No. 7), 
who was being prosecuted in the Court of 
the Presidency Magistrate under the Railway 
Property (Unlawful Possession) Act, 1966, 
applied for production in Court of statements 
made by a prosecution witness or copies 
thereof being furnished to him so that he 
could contradict the witness under s. 145, 
Indian Evidence Act, 1872. The application 
was rejected by the Presidency Magistrate on 
the ground that cases under the Railway Pro- 
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CRIMINAL PROCEDURE CODE, $. 173! CRIMINAL PROCEDURE CODE, S. 177 


—{Contd.) 


perty (Unlawful Possession) Act, 1966, in- 
volved procedure under s. 252 of the Crimi- 
nal Procedure Code, 1898 and onwards and 
not procedure under s. 251A and hence 
copies of documents referred to under s. 173 
(4) of the Code could not be claimed as of 
right by the accused. 

Held, (1) that even though in the instant 
casé there may be no statutory or technical 
reason why the prosecuting authority should 
suo motu supply copies to the accused or 
produce them in Court, yet, for protection 
and enforcement of fundamental right of 
defence under art. 22(1) of the Constitution 
of India and also on ground of ordinary 
principles of natural justice it is the moral 
and ethical duty of the prosecutor to at least 
produce before the Court the statements of 
the witness whom he wants of examine when 
the accused applies for such production; 

(2) that, apart from ethical and moral 
duty, the Court possesses under s. 165 of the 
Indian Evidence Act, 1872, subject to the res- 
trictions mentioned thereln, powers to com- 
pel any party to produce any document to 
meet the ends of justice; an 

(3) that, in the circumstances of the case, 
it would be the duty of the prosecutor to 
either supply copies of statements to the 
accused or to produce them in Court. 

Under art. 22(1) of the Constitution of 
India the defence of an accused is not mere- 
ly a technical or formal matter or ritual mat- 
ter; it has to be real. It must be backed by 
adequate instructions from the client, which 
can be taken only if the prosecuting machi- 
nery enables the defence counsel to know in 
advance what it has against the accused. 
Though, in a given case, the mandatory pro- 
vision of s. 173(4) of the Criminal Procedure 
Code, 1898, applicable in respect of prose- 
cution by the police, may not be available, 
yet it does not mean that even though the 
accused wants to defend himself with the 
assistance of counsel and even though coun- 
sel fecls it necessary to have statements of 
the witness for cross-examination under 
s. 145 of the Evidence Act, the prosecution 
can withhold production of such statements 
in Court and the Court should feel powerless 
and impotent to compel production of such 
statements. 

GOVIND RAGHUNATH y. KAKADE. 
77 Bom. L.R. 214. 


——-—-§, 177-—When Sessions Judge can 
alter limits of jurisdiction, 

When the Legislature itself has laid down 
in s. 177 of the Code of Criminal Procedure, 
that the Court which should ordinarily try 
cases is the Court within the local limits of 
whose jurisdiction the offence is committed, 
it is not open to the Sessions Judge, on some 
vague and ill-founded prounds of “peace and 
tranquillity,” which are not mentioned in 
cls. (a) to (e) of s. 526(1) of the Code, to 
deprive that Court of its jurisdiction. If by 
“peace and tranquillity” is meant “con- 
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venience to the police” within the meaning 
of s. 526(J)(d), it should be so contended 
and proved before the Sessions Judge and the 
Judge should so state in his judgment. 
BHAU RAMCHANDRA y. THE STATE. 

77 Bom. L.R. 178. 


——--§, 428. 

Section 428 of the Code of Criminal Pro- 
cedure, 1898, cannot be used for the pur- 
pose of filling in gaps in prosecution evid- 
ence. The discretion conferred by the section 
cannot be exercised against the accused and 
in favour of the prosecution save in excep- 
tional cases where the merits are clearly 
against the accused, . 

BALIRAM FERU y. THE STATE. 


77 Bom. L.R. 350. 


~i,  479A—“Any person appearing 
before it” in s. 479A, meaning of—Whether 
mere tendering of affidavit can attract provi- 
sions of s. 479A—Construction of statute— 
Indian Evidence Act (I of 1872), s. 3. 

The expression “any person appearing be- 
fore it” occurring in sub-s. (J) of s. 479A 
of the Code of Criminal Procedure, 1898, in- 
dicates that the Legislature intended that the 
person against whom action could be taken 
under s. 479A should have, in fact, appeared 
before the Court physically as a witness. 
Mere filing of an davit in support of a 
notice of motion cannot, therefore, attract 
the provisions of the section. 

Section 479A of the Code of Criminal Pro- 
cedure, 1898 should be construed strictly. 
ARUNA GAJANAN v. GOVINDBHAI. 

77 Bom. L.R. 246, 


————-8. 488-—Compromise arrived at 
between parties in application under s. 488— 
Application under s. 489 for revising such 
order, whether maintainable. 

Where in an application made under s. 488 
of the Code of Criminal Procedure, 1898, 
parties arrive at a compromise and that com- 
promise is incorporated in the order of the 
Court, then only it amounts to an order 
under s. 488 of the Code. It is only on the 
existence of such an order under s. 488, that 
the Magistrate gets jurisdiction to revise it 
on evidence under s. 489 of the Code. 

Where, therefore, an order passed by the 
High Court was not an order passed under 
s. 488 of the Code of Criminal Procedure, 
1898 as such, but was simply an agreement 
arrived at between the parties, it was held 
that no application for enhancement of main- 
tenance amount lay from such an order under 
s. 489 of the Code. 

SYED ABBAS y. SMT. KANEEZE. 
77 Bom. L.R. 234, 


—SS, 526(1X{dKe)} 177, 352, 353, 
540A—-Diséretion under s. 526(1)(e), when 
exercisable—Vague and speculative grounds, 
whether can form basis of order under 
s. 526(1) (e). 
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CRIMINAL PROCEDURE CODE, SS. 526, 
177, 352, 353, 540A—({Contd.) 


The discretion which vests in the Court 
under cl. (e) of sub-s. (7) of s. 526 of the 
Code of Criminal Procedure, 1898, is exer- 
cisable “in the ends of justice” judiciously, 
fairly and in accordance with law. It should 
not be exercised for imaginary fears of spe- 
culative disturbances of trials. The discretion 
should be exercised in accordance with known 
judicial principles and not contrary to ss. 177, 
352 and 526 of the Code. 

When the Legislature itself has laid down 
in s. 177 of the Code of Criminal Proce- 
dure, 1898, that the Court which should ordi- 
narily try cases is the Court within the local 
limits of whose jurisdiction the offence is 
committed, it is not open to the Sessions 
Judge, om some vague and ill-founded 
grounds of “peace and tranquillity”, which 
are not mentioned in cls. (a) to (e) of 
s. 526(/) of the Code, to deprive that Court 
of its jurisdiction. If by ‘peace and tran- 
quillity” is meant “convenience to the police” 
within the meaning of s. 526{J)(d), it 
should be so contended and proved before the 
Sessions Judge and the Judge should so state 
in his judgment. 

BHAU RAMCHANDRA v. THE STATE. 
77 Bom. L.R. 178. 


CRIMINAL PROCEDURE CODE (JI of 
1974), SS. 397, 398, 399, 401, 402, 484 
Criminal Procedure Code (V of 1898), Secs. 
435, 436, 438, 439—-Bombay High Court Ap- 
pellate Side Rules, 1960, Chap. XXVI, Rule 
14—-A pplication for revision against order 
passed by Additional Chief Metropolitan 
Magistrate-~-Whether such revisional applica- 
tion can be entertained by High Court. 

The provisions of ss. 397, 399 and 402 of 
the Code of Criminal Procedure 1973, read 
together, lay down that a revision application 
can be filed directly to the High Court by a 
party aggrieved by the order of the Magis- 
trate and the High Court can deal with the 
same as it thinks fit. It is not necessary for a 
party in all cases to file a revision application 
before the Sessions Judge. 

Opinion expressed as to jurisdiction of 
High Court in entertaining revision applica- 
tion in Rachappa v. M. B. Ganpur. 
MADHAVLAL v. CHANDRASHEKHAR. 

77 Bom. L.R. 633, 

overruling (1975) Criminal Revision 

. Application No. 34 of 1975, decid- 

ed by Vimadalal J., on January 31, 
1975 (Unrep.). 


SS. 397(7), 401, 386—-Criminal 
Procedure Code (Act V of 1898), Secs. 435(1), 
439, 423—Notice of enhancement of sentence 
—Whether notice not to issue until appeal 
of accused heard and dismissed—Practice— 
Revisional powers of High Court-—Notice 
whether can be issued suo motu, when State 
has not moved for enhancement-—Railway 
Property (Unlawful Possession) Act (XXIX 
of 1966). 
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CRIMINAL PROCEDURE CODE, SS. 397, 
401,. 386—{Contd.) 


The procedure for issuing notice for en- 
hancement of sentence after an appeal or re- 
visional application is disposed of by the 
High Court and the judgment pronounced 
thereon is not correct and is contrary to the 
true legal position. 

Under sub-s. (1) of s. 397 of the Code of 
Criminal Procedure, 1973, the High Court 
can interfere in revision for the purpose of 
satisfying itself as to the “legality” of the 
sentence passed by the lower Court. Where, 
therefore, the Magistrate passed a sentence 
which was less than the minimum laid down 
in the relevant statutory provisions without 
giving any reason for doing so as required 
by the statute, it was keld that in such a case 
the High Court possessed the power to issue 
a notice of enhancement suo motu. 

It cannot be held that merely because the 
State has not moved in the matter of enhance- 
ment of a sentence, the High Court cannot 
move to enhance the sentence suo motu. 
ENAS ELISH v. THE STATE. 

77 Bom. L.R. 503. 


——SS. 397(2), 484(1)(2)—Criminal Pro- 
cedure Code (V of 1898), Secs. 435, 439— 
Trial of accused pending on the date of com- 
ing into force of Act II of 1974-—Revision a 
plication filed against interlocutory order 
passed on April 9, 1974—Whether such revi- 
sion application governed by s. 397 (2) of 
new Code or s. 435 of old Code—Trial, com- 
mencement of. 

Neither under s. 397 of the Code of Cri- 
minal Procedure, 1973 nor under s. 435 of 
the Code of Criminal Procedure, 1898, a 
right is conferred on any party to approach 
the High Court to invoke its revisional juris- 
diction, Though, no doubt, a practice has 
developed that usually on an application by 
a party the High Court exercises its revisio- 
nal jurisdiction, yet a party to a proceeding 
cannot, as a matter of right, come to the 
High Court for revision of any order passed 
by the lower Court. As revision is not a 
matter of right, a party cannot contend that 
since a trial against him was pending in the 
trial Court when the Code of Criminal Pro- 
cedure, 1973 came into force a revision ap- 
plication filed by him against an interlocu- 
tory order pored in such a proceeding will 
be governed by the Code of Criminal Pro- 
cedure, 1898 in view of the provisions of 
s. 484(2) of the new Code. Such revision ap- 
plication will be governed by s. 397(2) of 
the new Code. 

SURAJ PRAKASH v. GURNANI. 
77 Bom. L.R, 458. 


CUSTOMS ACT (LII of 1962), S. 25()— 
Indian Tariff Act (XXXII of 1934), Firsi 
Schedule—Notification issued under s. 25(1) 
of Customs Act, granting exemption to glass 
tubes, used in manufacture of fluorescent 
lamps, from customs duty leviable under 
First Schedule to Tariff Act-—Exemption to 
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remain in force upto and inclusive of March 
31, 1967—-Goods arrived at Bombay Port on 
March 29, 1967, customs authorities granting 
entry inward of the vessel carrying on 
same date——Bill of entry for clearance of 
ganas presented on April 27, 1967—Whether 
such hoes chargeable to customs duty— 
Taxable event, date of occurrence of— 
Chargeability to duty and assessment or 
quantification thereof—Constitution of India, 
art. 226-—-Writ whether to issue when alter- 
native remedy available. 

By a notification dated September 3, 1966, 
the Government of India, Ministry of Fin- 
ance, Department of Revenue and Insurance, 
in exercise of powers conferred by s. 25(/) 
of the Customs Act, 1962, granted exemption 
to glass tubes used in the manufacture of 
fluorescent lamps from customs duty leviable 
under the First Schedule to the Indian Tariff 
Act, 1934, The exemption so granted was to 
remain in force upto and inclusive of March 
31, 1967. The respondents imported such 
goods by vessel which arrived at Bombay on 
March 29, 1967. On the same date, on g 
of import manifest, the customs authorities 
fae entry inward for the said vessel. A 

ili of entry was presented by the respon- 
dents on April 27, 1967 and the goods were 
actually cleared by them on June 6, 1967. On 
the question whether the goods attracted 
customs duty leviable under the First Sche- 
dule to the Indian Tarif Act, 1934, as the 
bill of entry was presented only on April 27, 
1967, that is beyond the period of exemption: 

Held, (i) that, under s. 12(2) of the Cus- 
toms Act, 1962, chargeability in respect of 
levy of customs duty arises when the goods 
are imported into India; 

(ti) that by the combined nanan of ba 
definitions of the words “impo 
“India” under s, 2(23) and 2(27 7) a ‘the 
Customs Act, 1962, import takes place when 
goods are brought into the territorial waters 
of India; 

(iii) that there\is nothing in the Customs 
Act, 1962, which indicates that the charge- 
ability is postponed until a bill of entry is 
presented; 

(iv) that, in the instant case, the goods 
imported by the respondents, crossed the cus- 
toms barriers prior to March 31, 1967; and 

(v) that, therefore, they were exem 
from payment of customs duty under the 
notification. 

There is a clear distinction between the 
concept of chargeability in respect of cus- 
toms duty and the concept of assessment or 
quantification of the amount payable by way 
of customs duty. 

When the fundamental right of a party is 
infringed, the High Court will not refuse to 
exercise its jurisdiction under art. 226 of the 
Constitution of India on the ground that an 
alternative adequate and efficacious remedy 
was available, 

SHAWHNEY v. SYLVANIA & LAXM 
77 Bom. L.R. (0.c. Jj.) 380. 
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DADRA AND NAGAR HAVELI EXCISE 
DUTY REGULATION, 1969, RULES 61, 
47, 48—Constitution of India, arts, 19(1) 
(f) (e), 31(1), 226—Firm ‘consisting of 
father and son carrying on business in retail 
sale of liquor—Licence, which was in name 
of father, asked by son to be transferred to 
his name, after ahrs death-—-Authorities 
refusing such transfer without assigning rea- 
sons——W hether such order valid—Natural 
justice, rules of. 

A firm consisting of the petitioner and his 
father carried on business for retail sale of 
Indian made foreign liquor a licence in res- 
pect of which stood in the name of petitio- 
ner’s father. On his father’s death, the peti- 
tioner made an application for transferrin 
the licence to his name, and, after seve 
representations, received a reply from the 
authorities which, inter alia, stated: “I am 
directed by the Excise Commissioner to in- 
form you that your application is rejected. 
Your application is, therefore, filed.” The 
letter further stated that stock of Indian 
made foreign liquor lying with the petitioner 
frm should be taken into possession. The 
petitioner came to the High Court under art. 
226 of the Constitution of India praying for 
a writ of mandamus against the Excise Com- 
missioner, 

Held, (1) that licences which affect the 
business and living of the people cannot be 
cancelled or refused without any valid reason 
supported by law or mala fide or for reasons 
extraneous to law; 

(2) that, in the instant case, although the 
Excise Commissioner was not bound by any 
express provision of law to give reasons, the 
fundamental requirement of a good and fair 
administration required that the officer con- 
cerned should tell a citizen as to why he is 
not aan erani the licence; 

(3) t, having regard to the nature of 
the application and circumstances in which 
it was made, the Excise Commissioner ought 
to have passed a Pee order giving rea- 
sons why he refused the licence; 

(4) that, under these circumstances, it 
must be held that the principles of natural 
justice were violated as the petitioner was not 
given any opportunity to meet any of the 
reasons which led the Commissioner to pass 
the order; and 

(5) that, therefore, the order was bad in 
law and deserved to be quashed. 

Held further, that the application by the 
son for renewal of the licence, held so far 
in the name of the father who also happened 
to be a partner, did not fall under Rule 47 
or Rule 48 or Rule 61 of the Dadra and 
ea Haveli Excise Duty Regulations, 1969; 
an 

that, in the absence of a specific Rule 
which empowered the Excise Commissioner 
to refuse to grant the request of the petitio- 
ner, he ought to have been held entitled to 
continue the shop under the old licence and 
his name ought to have been substituted. 

The fundamental requirement of a good 
and fair administration ex an efficient 
and impartial officer exercising powers under 

® 
© 
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any law to tell the citizen who has made an 
application for granting a licence as to why 
he is not being granted the licence. It is 
not merely a matter of law but of elemen- 
tary decency between a democratic Govern- 
ment and its citizen. 
FIIPOLITO GREGORIO v. JAGDISH. 

77 Bom. L.R. 31. 


DEED OF DISSOLUTION OF PARTNER- 
SHIP—Whether such deed can contain ancil- 
lary matters—Whether to be separately 
stamped if it contains such matters—Third 
party suit whether inevitably leads to reason- 
able doubt of marketable title—Bombay 
Stamp Act (Bom. LX of 1958). 

In a deed of dissolution of partnership 
provision can be made of ancillary matters 
arising as a direct result of the dissolution 
of the partnership. Where the deed of dis- 
solution of partnership is stamped with cor- 
rect stamp, it cannot be impeached on the 
ground that, because it also provided for the 
collection of outstandings, it ought to have 
been separately stamped as an assignment, 
transfer or conveyance, Such a provision is 
a matter ancillary to the dissolution of part- 
nership and can be properly incorporated in 
the deed of dissolution of partnership with- 
out attracting additional stamp duty. 

The fact that a third party chooses to file 
a suit, however frivolous his claim may be, 
cannot, by itself, lead to the conclusion that 
the party has failed to make out a market- 
able title free from reasonable doubt. 
TARAMATI v. GANGARAM. 

77 Bom. LR. 361. 


ENCUMBRANCE, how determined. 

The question whether a particular burden 
or a liability which attaches to the property 
will amount to an encumbrance thereon of 
not will depend upon the facts and circum- 
stances of each case. Each burden or liability 
that runs with the land will not be an en- 
cumbrance. 

NATIONAL TEXTILE Corp. v. STATE. 
77 Bom. L.R. (O.CJ.) 352. 


EVIDENCE ACT, 1872, S. 25—Railway 
Protection Force Officers whether “Police 
Officers” under s. 25 of Evidence Act—Mean- 
ing of “Police Officer” under s. 25 of Evid- 
ence Act. 

The Railway Protection Force Officers en- 
quiring into the offences under the Railway 
Property (Unlawful Possession) Act, 1966 
are not “police officers”. The mere fact that 
the Railway Property (Unlawful Possession) 
Act provides for an offence or the fact that 
Railway Protection Force members can 
arrest, detain and produce accused persons 
so arrested before the Magistrate or issue 
summons to a witness, will not convert the 
Railway Protection Force Officers, who are 
declared to be “railway servants” under the 
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Railway Protection Force Act, 1957 and who 
are essentially concerned with the protection 
of railway property, into “police officers” 
for the poses of the Indian Evidence Act, 
1872 and the Criminal Procedure Code, 1898. 

For determining whether officers empower- 
ed to inquire into offences under different 
Acts even though not described as police 
Officers, are “police officers” within the mean- 
ing of s. 25 of the Indian Evidence Act, 1872 
and for the purposes of Chapter XIV of the 
Criminal Pr ure Code, 1898, the Court 
should examine closely and thoroughly the 
powers, disabilities, functions and duties of 
those officers under relevant Acts. 

Inasmuch as the officers of the Railwa 
Protection Force are not “police officers”, 
confessions made to such officers are not hit 
by s. 25 of the’ Indian Evidence Act, 1872. 
BALKISHAN DEVIDAYAL y., STATE. 

7 Bom, L.R. 295. 


FACTORIES ACT (LXII of 1948), S. 100(2) 
~~Maharashtra Factories Rules, 1963, Rules 
86, 5, 14, Form No. 2-——“Occupier”’, mean- 
ing of-—Interpretation of word “company” 
used in s. 100(2)—Where private company 
occupier whether director, who is not a 
share-holder, liable to punishment for offence 
under Chapter X as “occupler’?—Whether 
share-holder so liable—Or’ in sub-s. (2) 
of s. 100, whether disjunctive—“Any one of 
the share-holders’, meaning. of—tinhdian 
Companies Act (VII of 1913), Sec. 83A— 
Companies Act (I of 1956), Sec. 252(2)— 
Mines Act (XXXV of 1952), Sec. 76. 

Under sub-s. (2) of s. 100 of the Facto- 
ries Act, 1948, in the case of a private com- 
pany, it is the share-holder who is liable for 
any offence for which an occupier is punish- 
able under the Act. The intention behind the 
proviso to the sub-section also is to enable, 
in the case of a private company, to nomi- 
nate a share-holder who would be deemed 
to be an occupier for the purposes of Chap- 
ter X of the Act. Therefore, where the occu- 
pier of a factory is a private company, a 
director of such company, who is not a share- 
holder, cannot, for the purposes of Chapter 
X of the Act, be an “occupier” of the 
factory. 

The word “company” used in s. 100(2) of 
the Factories Act, 1948, means public com- 
pany and does not include private company. 
This is so because unless the Legislature in- 
tended to exclude a private company from 
the word “company”, there was no point in 
using the words “private company” as well 
as the word “company” in one and the same 
clause. 

The word “or” used in s, 100(2) of the 
Factories Act, 1948, both in the substantive 
part as well as in the proviso, is disjunctive. 

The words “any one” used in sub-s. (2) 
of s. 100 of the Act means “each and every 
one of the share-holders’’. 

INDER SEN y. THE STATE. 
77 Bom, L.R. 378. 
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HINDU LAW-—Adoption—Ante-adoption 
arrangement arrived at between natural father 
and adoptive mother—Such arrangement 
giving part of property to adoptive mother 
-absolutely—Adoptive mother selling such 
property—-Arrangement and sale-deed, whe- 
ther valid~—Hindu Women’s Rights to Pro- 
perty Act (XVII of 1937). 

An ante-adoption arrangement which sti- 
pulates that a part of the property be given 
to the adoptive mother absolutely is valid 
provided the arrangement is found to be fair 
and reasonable. 

Where, therefore, the facts showed that by 
an arrangement arrived at between the 
natural father of the adopted boy, the adop- 
tive mother and the purchaser, all of whom 
were closely related to each other, a small 
portion of her husband’s property was given 
absolutely to the adoptive mother and she 
sold it to the purchaser for valuable con- 
sideration in pursuance of that arrangement, 
it was held that the sale-deed in favour of 
the purchaser was binding on the adopted son 
and he could not challenge it. 
RAMCHANDRA GANPATI v. RAJARAM. 

7 Bom. L.R. 62. 


HINDU SUCCESSION ACT (XXX of 1956) 
S. 6, Schedule, Class I—-Coparcenary 
consisting of father and adopted son—Son 
dying leaving him surviving adoptive father 
and mother, and widow—-Mother dying after 
death of son—Share of mother in joint family 
property—Quantum of daughters share on 
mother’s death. 

A joint Hindu family consisted of F 
(father), M (mother), an ee son § and 

is wife W. F also had a daughter, D. S died 
‘on December 29, 1956 leaving him surviving 
his adoptive father F, adoptive mother M 
and widow W. M died on April 13, 1957. D 
‘brought a suit for partition and separate 

ossession of her share in the moveable and 
‘Immovable property of the joint Hindu 
family on April 3, 1961. F died during the 
pendency of the suit making a will whereby 
he disposed of his interest in the family pro- 
perty in favour of a charitable society regis- 
tered under the Societies Refistration Act, 
1860. The trial Court granted to the plaintiff 
D 1/8th share in the estate belonging to the 
family, on the footing that in the notional 
partition under s. 6 of the Hindu Succession 
Act, 1956, the two coparceners, F and S, re- 
-ceived 1/2 share each. The share of S was 
divided equally between M and W, each re- 
ceiving 1/4th share and on M’s death, her 
1/4th share was equally divided between F 
and D, thus D received only 1/8th share, On 


appeal, 

Held, (1) that in this case the coparcenary 
consisted of only F and S and on the death 
of S, after the coming into force of the 
Hindu Succession Act, 1956, his share, in 
view of the provisions of s. 6 of the Act, 
had to be separated and it devolved by in- 
testate succession as he did not leave any 


(2) that, having regard to the provisions 
under Shastric Hindu Law, on a partition 
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between F and S, M’s right to claim a share 
equal to that of the son automatically sprang 
up, and that being the case, on a notional 
partition under s. 6 of the Act F received at 
the partition 1/3 share and M and S 1/3rd 
share each; 

(3) that of the 1/3rd share of S, M should 
receive half, that is 1/6th share, as heir to 
S, the other half, that is 1/6th share, going 
to his widow W; 

(4) that M was, therefore entitled to 
i/3rd share plus 1/6th share received as heir 
of S, in total 1/2 share in the joint family 
property; and 

(5) that, on M’s death, her 1/2 share 
would be equally divided between F, her 
Suan’ and D, her daughter (the plaintiff); 
an 


(6) that, therefore, the plaintiff's share on 
the facts of the present case would be 1/4th 
share in the suit property. 

Quaere: Whether, as a result of the 
notional partition, contemplated by the pro- 
viso to s. 6 of the Hindu Succession Act. 
1956, the shares of persons other than the 
deceased coparcener also become fixed as if 
a partition had taken place during the life- 
time of the deceased coparcener. 
SHUSHILABAI yV. NARAYANRAO. 

77 Bom. L.R. (£.B.) 556. 


—————--- SS. 6, 4, 20; 23—Death of male 
Hindu having interest in Mitakshara copar- 
cenary property--Wife and daughter a 
for tition and possession—What property 
available in such partition—Whether mainte- 
nance and marriage expenses of daughter to 
be set apart before partition—Notional parti- 
tion under s. 6, Explanation, effect of— 
Hindu Adoptions and Maintenance Act 
(LXXVIW of 1956), Secs. 3(b), 21, 22, 12(b) 
—Hindu Minority and Guardianship Act 
(XXXII of 1956), s. 8—Later Acts when 
may be referred to in construing prior Act. 

One A died in 1955 leaving behind him 
his widow G and three sons B, R and M. 
B also died in 1955 leaving him surviving 
his wife S and daughter D. S and 
D claimed partition and possession of 
their share in the joint family property. The 
trial Judge first allotted certain lands to D, 
the daughter of B, for her maintenance and 
marriage expenses and then directed parti- 
tion of the remaining property of which 
1/12th was given to D and 1/12 to S. This 
was done on the ground that B having two 
brothers and mother living at the time of 
his death should have 1/4th share in the 
family property according to Explanation I 
to s. 6 of the Hindu Succession Act, 1956, 
and as preferential claimants so far as B’s 
share is concerned would be his widow S, 
daughter D and mother G, each one of them 
should get 1/3rd of the 1/4th share, i.e. 
1/12th each. The additional allowance made 
in favour of D for her maintenance and 
marriage expenses by the trial Judge besides 
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her 1/12th share was challenged before the 
High Court by R, M and G. 

Held, (1) that the daughter's right to her 
marriage and maintenance expenses in the 
old Hindu law was based on her right to or 
interest in the joint property and not on the 
natural obligation of father to maintain his 
child; 

(2) that this right was not, under the old 
Hindu law, affected by partition between 
father and sons, all the sbares being pro- 
portionately liable for her expenses; 

(3) that when, under the Hindu Succession 
Act, 1956, a right was given to the daughter 
to share in the joint family property as any 
other male member in coparcenary, it 
could be said to be a discharge of the old 
obligation cast on the other members to 
meet the marriage and the maintenance ex- 
penses of the daughter; 

(4) that if the daughter did not claim this 
remedy of partition and share in the joint 
property, she could claim the benefits aris- 
ing to her under the Hindu Adoptions and 
Maintenance Act, 1956; 

(5) that she could not claim a double ad- 
vantage of share in the joint family property 
as well as marriage and maintenance ex- 
penses; and 

(6) that, therefore, the property available 
for partition in the instant case was the 
whole property and not that property minus 
property set apart for the marriage and 
maintenance expenses of the daughter of B. 

Sir Dinshah Mulla’s Hindu Law, 13th edn. 
page 358, sec. 304, analysed and commented 
on. 

Held further, that if the notional parti- 
tion envisaged in Explanation I to s. 6 of the 
Hindu Succession Act, 1956, was to be given 
effect to, then it would have to be imagined 
that the putative state of affairs did in fact 
exist and that at the partition were present 
B, R, M and G. In such a partition B could 
never have asked for provision being made 
for maintenance and marriage expenses of 
his daughter—niece of other brothers; such 
burden would lie entirely on the property 
allotted to B’s branch. 

Generally speaking, a subsequent Act of 
Parliament affords no useful guide to the 
meaning of another Act which came into 
existence before the later one was framed. 
But under special circumstances, where both 
the Jaws are on the same subject and the part 
of the earlier Act sought to be construed is 
ambiguous and capable of different meanings 
resort can be had to the provisions of the 
subsequent Act. As the Hindu Succession 
Act, 1956, the Hindu Adoptions and Mainte- 
nance Act, 1956 and the Hindu Minority and 
Guardianship Act, 1956 constityte a com- 
posite new Hindu Code and make provision 
for succession and cover the field of law re- 
lating to inheritance, property and mainte- 
nance of the dependants, the provisions of 
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the later enactments can be looked into for 
the purpose of construing the provisions of 
the Hindu Succession Act, 1956. 
RAJARAM ANNA v. SHASHIKALA. 

77 Bom. L.R. 441. 


. 14—Property given to Hindu 
widow in lieu of maintenance under family 
arrangement in 1950 to be enjoyed by her 
during life-time—Whether property becomes 
her absolute property after coming into effect 
of Act XXX of 1956. 

Where property is given to a widow, who 
has an antecedent right to maintenance, to 
be enjoyed by her during her life-time in lieu 
of her maintenance under a family arrange- 
ment and the widow is in possession thereof 
on the coming into effect of the Hindu Suc- 
cession Act, 1956, then her right to possession 
acquired before the commencement of the 
Act ripens into full ownership under s. 14(2) 
thereof. 

RADHABAL yv. BHIMRAO. 
77 Bom. L.R. 210. 


HYDERABAD TENANCY AND AGRI- 
TURAL LANDS ACT (Hyd. XXI of 
1950) $. 44—Civil Procedure Code (V of 
1908); Secs. 11, 9—Suit in civil Court on 
allegation that agreement of sale fraudulent 
or fabricated—Previous decision of tenancy 
Court under Hyd. Act XXI of 1950, whether 
operates as res judicata in such suit. 

Since special Court constituted under 
the Hyderabad Tenancy and Agricultural 
Lands Act, 1950, has no exclusive jurisdic- 
tion to decide a question of title or the ques- 
tion as to whether an alleged agreement of 
sale between a landlord and tenant is fraudu- 
lent or fabricated, an earlier decision of that 
Court under s. 44 of the Act cannot operate 
as a bar of res judicata against reagitating 
the same question in a civil Court. This is 
so, even though while deciding the question 
of tenancy, the special Court is required in- 
cidentally to express its opinion about the 
same. 

ABDUL KARIM v. LALMAN. 
77 Bom. L.R. 202. 


INDUSTRIAL DISPUTES ACT (XIV of 
1947), $. 11(3)(b)—Civil Procedure Code 
(V of 1908), O. XI—Application made by 
employees’ Union for production of docu- 
ments by employer-company—Tribunal when 
should pass order for production and inspec- 
tion of documents—Relevancy, determination 
of, by Tribunal. 

Before any Tribunal can order production 
and inspection of documents under s. 11(3) 
(b) of the Industrial Disputes Act, 1947 it 
must be satisfied, on materials placed before 
it, as to the relevancy of the documents call- 
ed for. In order to satisfy the Tribunal the 
applicant should in his application before it 
set out the necessary facts, necessary conten- 
tions as to the nature of the documents, the 
necessity for their production, the kind of 
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reliance he wishes to place on them and what 
is the case which he wishes to set out. In a 
proper case after the necessary material is 
on record, the Tribunal can order produc- 
tion of relevant documents which would be 
necessary for the purpose of adjudication. 
But a party to any litigation cannot be per- 
mitted to embark on a fishing or roving in- 
quiry in the hope that some material will 
come to hand on the basis of which he can 
make out a case. 

Filing of an affidavit in support of an ap- 
plication for production of documents is 
desirable in most cases. However, what is 
more important is that the application should 
contain all necessary material in order to en- 
able the Tribunal to apply its mind and 
determine the relevancy of the documents 
and ascertain whether inspection should be 
allowed or not, 
20th CENTURY Fox v. F. H. LALA. 

77 Bom. L.R. 83. 


———_§. 36—Employee’s right to be 
represented by officer holding capacity men- 
tioned in sub-s. (1) of s. 36—Employer’s right 
to be represented by officer holding capacity 
under s. 36(2)—Whether such right quali- 
fied or restricted by sub-s. (4). 

The right of workers and employers to be 
represented by persons designated under 
sub-ss. (1) and (2) respectively of s. 36 of 
the Industrial Disputes Act, 1947, is not sub- 
ject to the provisions of sub-s. (4) of that 
section; the sub-sections create an absolute 
right in the persons mentioned in the three 
clauses of each sub-section to represent the 
workmen and employers respectively. The 
fact that such a person happens to be a legal 
practitioner is irrelevant and does not attract 
s. 36(4). 

Therefore, an office bearer of a registered 
trade union, who also happens to be a legal 
practitioner, is entitled in his capacity as such 
Officer to represent the workmen before a 
Labour Court or Industrial Court under s. 36 
(1) (a) of the Industrial Disputes Act, 1947 
without obtaining consent of the other party 
as required under s. 36(4) of the Act. 

A. D. SHastry v. S. D. PATIL. 
77 Bom. L.R. 72, 
over-ruling 56 Bom. L.R. 917. 


LAND ACQUISITION ACT (I of 1894)— 
Diversion by State of land acquired for one 
public purpose to another, whether permis- 
sible. 

A diversion by the State of the lands ac- 
quired from one public purpose to another 
public purpose is not prohibited by the Land 
Acquisition Act, 1894 and the State has 
powers to use the lands for the public, such 
as for the development of the city of Bom- 
bay, in any way it likes. 

BHOGILAL LAHERCHAND v. THE STATE. 
77 Bom. L.R. 167. 
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ACQUISITION ACT,(I of 1894) 
S. 9(3) (4)—Notice under $. 9(3), whether 
should be served personally on  claimant— 
Service of notice on advocate, whether suffi- 
clent—Civil Procedure Code (V of 1908), 
O. III, R. 3(1), O. V, R. 12. 

The notice required to be served under 
s. 9(3) of the Land Acquisition Act, 1894, 
can be served either on the occupier or a 
person known or believed to be interested 
therein, or to be entitled to act for persons 
so interested, as reside or have agents autho- 
rised to receive service on their behalf. In 
other words, if there is an agent authorised, 
who has appeared or who is competent to 
receive notice and if he has been served with 
the notice, it is sufficient compliance under 
s. 9(3) of the Act. Unless it is shown by 
the claimant that that agent, after having 
received notice under s. 9(3), has not inti- 
mated to the claimant and because 
claimant was kept in ignorance he could not 
file his claim as required under the Land 
Acquisition Act, it cannot be said that the 
notice is invalid. 

SPL. L. A. OFFICER v. TAYEBJEE. 
77 Bom. L.R. (0.C.J.) 191. 


24, fifthly—Benefit claimant ts 
excluded from under s. 24, fifthly—Two 
independent sets of acquisition in adjacent 
independent lands for independent purposes 
—Benefit or advantage arising out of one, 
whether available to claimant in other— 
Apportionment of benefit between two—Post- 
notification sale instances, whether should be 
rejected, in ascertaining market value of 
acquired | 

Under clause fifthly of s. 24 of the Land 
Acquisition Act, 1894, a claimant is not en- 
titled to get benefit by way of increase in the 
value of the land acquired arising out of the 
use to which the said land will be put after 
it is acquired; in other words, no claimant 
will be entitled to say that his land, after 
the acquisition, is going to be put to a par- 
ticular use,—say a non-agricultural use of 
undertaking some building activity thereon 
whereby land acquires higher value repre- 
sented by building potentiality which pets 
attached to it,—and therefore higher com- 
pensation at a higher rate is payable to him. 
The claimant is entitled to the value of all 
existing advantages as well as future possi- 
bilities pertaining to the land acquired but 
he will not be entitled to any advantage, 
particularly by way of increase in the value, 
arising by reason of the very acquisition that 
gives rise to a claim for compensation. 

But where there are two independent sets 
of acquisition pertaining to independent 
lands for independent purposes both initiat- 
ed almost simultaneously and where the pro- 
posed acquisitions are under consideration 
and pending for a long time prior to the 
issuance of relevant notifications that factor 
itself giving filip to the existing price-level of 
the lands in the vicinity and also filip to 
developmental activities, then surely the 
benefit or advantage reflected in the price 
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rise as a result of the first set of acquisition 
should be available to the claimants in the 
second set, and, similarly, the benefit or ad- 
vantage reflected in the rise of prices as a 
result of the second set of acquisition should 
be available to the claimants in the first set. 
This is so because the only benefit or advant- 
age which has to be excluded or denied to 
a claimant is the one arising from carrying 
out of the scheme for the purpose for which 
that claimant’s property is being acquired. 

However, in such cases, when two acquisi- 
tions have been simultaneously set in motion 
qua two adjacent properties, it is difficult to 
apportion such benefit or advantage between 

em by ascertaining what of such bene- 
fit or advantage is attributable to which 
particular acquisition. Therefore, while 
granting to one or the other set of 
claimants such benefit or advantage arising 
out of the acquisition other than their own 
acquisition, some allowance should be made 
for the benefit or advantage that has arisen 
on account of ir own acquisition. 

In estimating the market value of pro- 
perty compulsorily acquired under the 
provisions of the Land Acquisition Act, 
1894, sale instances on which reliance is 
placed by the claimants cannot be discard- 
ed outright or regarded as irrelvant simply 
because they happen to be post-notification 
sales. The distance of time by which a 
particular transaction is divorced from the 
date of relevant notification will have a 
bearing on the probative value and impact 
of, that transaction while determining the fair 
market value of the property acquired. But 
it cannot be laid down as a positive rule that 
such transactions have necessarily to be rul- 
ed out altogether. Sections 23 and 24 of 
the Land Acquisition Act, 1854, do not pro- 
hibit post-notification sales from being taken 
into consideration while determining the 
market value of the acquired land. 
CHINDHA v. SPL. L. A. OFFICER. 

77 Bom. L.R. 181. 


——_——Maharashtra Regional and Town 
Planning Act (Mah. XXXVII of 1966)— 
Pending proceedings under Act I of 1894 
whether come to an end after coming into 
force of Mah. Act XXXVII of 1966. 

In the absence of any express repugnanicy 
or inconsistent provisions in the two Acts, 
viz. the Maharashtra Regional and Town 


Planning Act, 1966 and the Land Acquisi- | 


tion Act, 1894, it should be held that pro- 
ceedings for acquiring land could be taken 
by the State Government under the Land Ac- 
quisition Act, 1894 and there was nothing 
in the State Act which barred those proceed- 
ings or put an end to them. 

The doctrine of generalia specialibus non 
derogant becomes applicable oply when 
there is some Tepugnancy or inconsistency 
between the special Act and the general Act. 
BHOGILAL LAHERCHAND v. THE STATE. 

77 Bom. L.R. 167. 
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LAND IMPROVEMENT LOANS ACT 
(XIX of 1883), S. T—Land Improvement 
Loans Rules, 1916, Form No. 1 and 2— 
Bombay Land Revenue Code (Bom. V of 
1879), Secs. 150, 155, 147—Auction sale held 
in respect of land standing in the names of 
wife and sons of the borrower who had 
separated from him—Land neither security 
for loan nor land in respect of which loan 
taken—Whether auction vold—“Borrower” 
in s. 7 of Land Improvement Loans Act, 
meaning of—Doctrine of pious liability, 
whether applicable in respect of loan under 
Act of 1883—Modes of recovery, whether 
restricted to modes mentioned in Act— 
Decree obtained against father alone after 
partition, how executed. 


An auction sale held under s. 7 of the 
Land Improvement Loans Act, 1883, in res- 
pect of land, which, on the date of the 
auction sale, stood in the names of the 
plaintifis (wife and sons of the borrower 
who have partitioned from him) and which 
was neither land in respect of which the 
tagai loan was advanced nor land which 
was security for the tagai loan is wholly 
void and ultra vires the Revenue Autho- 
rities, as the plaintiffs were neither bor- 
rowers within the meaning of s. 7(J) of 
the Land Improvement Loans Act, 1883 nor 
were they “defaulters” within the meaning. 
of s. 155 of the Bombay Land Revenue 
Code, 1879. 


The word “borrower”? occurring in s. 7 
of the Land Improvement Loans Act, 1883 
cannot be interpreted as “borrower and his. 
sons” or “borrower and all the members of 
his joint family’ in case the borrower is a 
Hindu: the Act is essentially an agricultural 
economic legislation to benefit agriculturists 
irrespective of their religion. 

It is not open to the Court to extend the 
doctrine of ‘“‘pious liability’ of the sons 
under the Hindu Law, which arises from 
obligation of religion and piety, to the debts- 
contracted by the father under the Land 
Improvement Loans Act, 1883, which ap- 
plies to all citizens of India irrespective of 
their religion. 

The right of the Government to recover 
loans advanced under the Land Improve- 
ment Loang Act must be determined in ac- 
cordance with the provisions of that Act 
The modes of recovery and the persons from 
whom recovery can be made also must be 
determined in accordance with the provi- 
sions of that Act and not in accordance with 
the general principles of Hindu Law. 


Even assuming that the plaintiffs, at least 
the sons of the borrower, were liable to pay 
the fagai loan of their father, under Hindu 
law a decree obtained against the father 
alone in a Mitakshara joint family cannot be 
executed against his sons’ interest in the 
property after partition, which partition in 
the instant case, was made by a registered 
deed before the date of the auction sale, 
without making the sons parties to the 
execution proceedings, which, in the instant 
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case, was not done by the Revenue Autho- 
rities. 
VYANKATESH yv. KUSUM. 

77 Bom. L.R. 671. 


LEGAL PRACTITIONER -——right to repre- 
sent workmen under Industrial Disputes Act, 
1947. 


Án office bearer of a registered trade 
union, who also happens to be a legal prac- 
titioner, is entitled in his capacity as such 
officer to represent the workmen before a 
Labour Court or Industrial Court under 
s. 36(1)(a) of the Industrial Disputes Act, 
1947 without obtaining consent of the other 
party as required under s. 36(4) of the Act. 
A. D. SHASTRY v. S. D. PATIL. 

77 Bom. L.R. 72. 


LIMITATION ACT (XXXVI of 1963), 
S. 12(2), Explanation, 5, 15(2)-—Indian 
Limitation Act (IX of 1908), Sec. 12—Time 
taken by Court for preparation of decree, 
whether should be excluded while comput- 
ing time requisite for obtaining copy of 
decree under Explanation to s. 12(2) of Act 
XXXVI of 1963—-Whether making applica- 
tion for certified copy, before or after draw- 
ing up of decree, makes any difference— 
Provisions of s. 12(2) and Explanation, 
scope of—Interpretation of statute—Natural 
and grammatical—Statute of limitation, 
construction of. 

On a plain and grammatical construction 
of the Explanation to s. 12(2) of the Limita- 
tion Act, 1963 the intention of the Legisla- 
ture is clear and that is tbat while computing 
“the time requisite for obtaining a copy of 
a decree” any time taken by the Court for 
preparation of the decree before an applica- 
tion for a copy thereof is made is not to be 
excluded, that is to say, such period will 
haye to be included while computing the 
time requisite for obtaining a copy. 

Irrespective of the question as to whether 
an application for a certified copy of 
the decree is made before drawing up 
of the decree or after the decree has 
been drawn up or signed, the operative 
part of the Explanation to s. 12(2) of the 
Act must come into play. In either of the 
events, while computing the time requisite 
for obtaining a certified copy, the time taken 
by the Court for drawing up of the decree 
will have to be included in the time requisite 
for obtaining a copy. 

The two provisions, namely sub-s. (2) of 
s. 12 of the Act and the Explanation to the 
sub-section, deal with different topics or 
subject-matters: whereas the substantive 
provision contained in sub-s. (2) deals with 
the subject of computation of the period of 
limitation for an appeal, etc., the Explana- 
tion deals with the subject of the computa- 
tion of time requisite for obtaining a copy of 
the decree or order. 
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The intention of the Jaw maker has to: 
be deduced from the enactment itself 
and where the language of an enactment is 
clear and unambiguous no external aid can 
be sought for placing an interpretation there- 
on different from what is warranted by the- 
natural and grammatical meaning of the lan- 
guage used, 

Statutes of limitation are in their nature 
strict and inflexible enactments: they ought. 
to receive such a construction as the lan- 
guage, in its plain meaning, imports. 
SUBHASH GANPATRAO y. MAROTI KRISHNAJI.. 

77 Bom. L.R. (F.B.) 517. 


—_—_——8§, 30(b), 20, ART. 136—Indiar 
Limitation Act (IX of 1908), art. 183——Limi- 
tation period provided by art. 136 of Act of 
1963 whether shorter than that provided by 
art. 183 of Act of 1908—Whether s. 30(b) 
applies in such case. 

The provisions of s. 30(b) of the Limita-- 
tion Act, 1963 are, inter alia, attracted when: 
the period of limitation prescribed for an 
application under that Act is shorter than the 
period of limitation prescribed therefor in 
the Indian Limitation Act, 1908. 

Under the proviso in Col, 3 of art. 183 in 
the Schedule to the Indian Limitation Act,. 
1908, in case of part payment of money or 
interest or acknowledgment of the right 
thereto the twelve years’ period has to be 
computed from the date of such payment or 
the date of such acknowledgment. That pro- 
viso, however, is omitted in the correspond-- 
ing art. 136 of the Limitation Act, 1963, with 
the result that the period of limitation under 
art. 136 for execution is shorter than that under 
the proviso in Col. 3 of art. 183 of the Act of 
1908. In such a case the provisions of 
s. 30(6) of the Limitation Act, 1963 are- 
attracted, and an application for execution 
should be made either within 90 days of the- 
coming into force of the 1963 Act or within: 
the period prescribed for such application: 
by the 1908 Act, whichever period expires 
earlier, 

Regard being had to the definition of 
“period of limitation” in s. 2(4) of the Limi- 
tation Act, 1963, the provisions of Cols. 2 
and 3 of the Schedule have to be read to- 
gether for the purpose of deciding whether 
the period of limitation prescribed under the- 
1963 Act is shorter than that prescribed. 
under the 1908 Act. 

NAGARDAS CHHOTALAL v. SARDOOLSINGH. 
77 Bom. L.R. (0.C.J.) 479, 
overruling 74 Bom. L.R. 648.. 


LIBERAL PROFESSION, criteria of. 

The three learned professions, namely the- 
ecclessiastical, the medical and the legal may 
be called the traditional liberal professions.. 
No doubt, from time to time with industrial 
development, and social changes not only- 
new vocations but also new professions will 
come into existence. But in order to qualify 
for being reckoned as liberal profession, a 
profession should satisfy certain conditions 
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The activity carried on by it must not be an 
activity of a commercial nature as a trade 
or business. The main asset of the profes- 
sional man which he brings into the practice 
of his profession must be intellectual skill 
or manual skill controlled by intellectual 
skill. There should be a degree of intelli- 
gence and integrity. The professional man 
should be a member of an organised profes- 
sion for admission to which high academic 
or professional qualifications are re d 
and the professional organisation should 
control admission to, discipline in and 
removal from the profession on account of 
acts of indiscipline and misconduct. There 
must also be a code of professional ethics 
and, in addition, there must be a judicial 
remedy against exclusion from the profes- 
sion on account of indiscipline or miscon- 
duct by the professional organisation. 
R. S. DESHPANDE vy. MUNICIPAL CORPN. 

77 Bom. L.R. (0.C.3.) 55. 


MAHARASHTRA. AGRICULTURAL 
LANDS (CEILING ON HOLDINGS) ACT 
(Mah. XXVII of 1961); SS. 28, 28-1A (now 
deleted), 28-LAA— Maharashtra Agricultural 
Lands (Ceiling on Holdings) (Amendment) 
Act (Mah. XVI of 1968), Sec. 2—Maha- 
rashtra Agricultural Lands (Ceiling on Hold- 
ings) (Amendment) Act (Mah. XXVIII of 
1970), Secs. 4, 8—Constitution of India, 
arts. 31B, 314, 31, 14, 19(1) Cf), 19(1) (g), 
301, 304(b), 9th Schedule, Serial No. 
Constitution of India (Seventeenth Amend- 
ment) Act—Introduction of s. 28-14 by Mah. 
Act XVI of 1968 and s. 28-AA by Mah. Act 
XXVII of 1970 in Mah. Act XXVII of' 1961— 
Principal Act already protected under art. 
31B—Whether amending Acts carry principal 
Act in new fields—Whether ss. 28-1A and 28- 
IAA only ancillary or incidental to s. 28— 
Whether ss. 281A and 28-IAA also protect- 
ed under art. 31A—Section 21(5), introduced 
by s. 4 of Mah. Act XXVII of 1970 in main 
Act, whether protected under art. 31B— 
Maharashtra Agricultural Lands (Ceiling on 
Holdings) grant of surplus lands taken over 
from industrial undertaking Order, 1970, 
Clauses 3-7—Bombay Tenancy and Agricul- 
tural Lands Act (Bom. LXVII of 1948), Sec. 
43A—Companies Act (I of 1956), Secs. 617, 
619, 619A. 

The mere fact that a particular Act is in- 
cluded in the 9th Schedule to the Constitu- 
tion of India is not enough to hold that 
therefore its amending Act is also entitled to 
the protection under art. 31B of the Consti- 
tution. The amending Act must be tested 
as any other Act. However, if the amend- 
ing Act is only ancillary or incidental to the 
principal -Act and does not carry the princi- 
pal Act into new fields then certainly even 
the amending Act would be entitled to the 
same protection of art. 31B as fhe principal 
Act included in the 9th Schedule. 

Section 28-1A (now deleted) of the Maha- 
rashtra Agricultural Lands (Ceiling on 
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Holdings) Act, 1961 inserted into the Act 
by s. 2 of the Maharashtra Agricultural 
Lands (Ceiling on Holdings) (Amendment) 
Act, 1968 is anci or incidental to s. 28 
of the principal Act and, inasmuch’as s. 28 
is already protected under art. 31B of the 
Constitution of India, s.\ 28-1A is also en- 
titled to the protection of the same article. 
Not only the objects of both these sections 
are the same but even the elements thereof 
are the same. 

Section 28-1AA of the principal Act, 
which was introduced by s, 8 of the Maha- 
rashtra Agricultural Lands (Ceiling on Hold- 
ings) (Amendment) Act, 1970 providing 
for grant of lands taken over from under- 
takings to corporations owned or controlled 
by the State or a company, also does not 
carry the principal Act Le. the Maharashtra 
Agricultural Lands (Ceiling on Holdings) 
Act, 1961 into new flelds; it is only ancil- 
lary or incidental to the provisions of s. 28 
of the principal Act which is already pro- 
tected under art. 31B of the Constitution of 
India, and is, therefore, entitled to the pro- 
tection of the same article, 

If there is nothing new in s. 28-LAA be- 
yond what is already said in s. 28, then the 
mere fact that the preamble and the title of 
the Act are amended at the time when 
s$. 28-1IAA was introduced will not in any 
way affect the ancillary and incidental nature 
of s. 28-1AA. 

Sub-section (5) of s. 21 of the Maha- 
rashtra Agricultural Lands (Ceiling on Hold- 
ings) Act, 1961 added by s. 4 of the Maha- 
rashtra Agricultural Lands (Ceiling on 
Holdings) (Amendment) Act, 1970 was 
meant to provide for consequences of vest- 
ing in a particular situation described in it. 
For that reason it does not cease to be a 
consequence of taking possession by the Col- 
lector as a result of declaration against which 
appeal is filed and disposed of. The added 
provision is in no way related to the provi- 
sions of s. 28-1AA. Sections 21(5) and 
28-1AA do not form part of a single scheme 
intended to be operative as a whole. Sub- 
section (5) is intended to be operative sepa- 
rately, whether or not s. 28-1AA is valid. 
Sub-section (5) is only ancillary to the pro- 
visions of sub-s. (4) of s. 21 of the prin- 
cipal Act which, because of the inclusion of 
the original Act in the Ninth Schedule at 
Serial No. 34, had already come under the 
protection of art. 31B of the Constitution of 
India. Therefore, sub-s. (5) of s. 21 of the 
Act is also protected under art. 31B of the 
Constitution. 

The expression “agrarian reform” cannot 
be understood in a limited sense of distribu- 
tion of surplus land to landless labourers and 
agriculturists. It has been given a compre- 
hensive meaning by the Supreme Court and 
the expression embraces provisions for 
the development of rural economy. In the in- 
stant case, the grant of surplus land taken 
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over from the industrial undertakings to one 
or more corporations (including a company) 
owned and Gontolled by the State subject, 
however, to such terms and conditions in- 
cluding in particular the condition of main- 
tenance of the integrity of the surplus land 
in one or more compact blocks and condi- 
tions which are calculated to ensure the full 
and continued supply of raw material to the 
undertaking at a fair price, as envisaged in 
s. 28-1AA, introduced by the Maharashtra 
Agricultural Lands (Ceiling on Holdings) 
(Amendment) Act, 1970 is a scheme of agra- 
rian reform ancillary to the general in the 
principal Act, in the interest of rural eco- 
nomy, promotion of agriculture and welfare 
of agricultural population. Similarly, the 
t of such lands to joint farming societies 
or the objects mentioned in sub-s. (2) of 
s. 28 of the principal Act, as envisaged in 
s. 28-1A (now deleted) inserted by Maha- 
rashira Agricultural Lands (Ceiling on Hold- 
ings) (Amendment) Act, 1968, was also a 
scheme of agrarian reform like the one m 
s. 28-IAA. Both these sections, therefore, are 
also protected by art. 31A of the Constitu- 
tion of India. 
GODAVARI SUGAR MILLS v. KAMBLE. 
77 Bom. L.R. 261. 


e~, 45-—-Revisional jurisdiction under 
s. 45(2), scope of—Return filed by petitioner 
not showing his two sons and their holdings 
before Deputy Collector—Partition hit by 
s. 10(1)—Commissioner proceeding under 
s. 45(2)—Unearthing of illegalities for pur- 
pose of giving effect to object of Act, whe- 
ther permissible. 

In order to find out the real scope of the 
inquiry by the revisional Authority under 
s. 45(2) of the Maharashtra Agricultural 
Lands (Ceiling on Holdings) Act, 1961 the 
powers under s. 45(2) has to be read in the 
context of the Act in which it appears, the 
object of that Act and the functions that re- 
venue officers, either original or revisional, 
have to perform. The Act is a piece of social 
legislation, its object being on one hand to 
limit or put a ceiling upon the holding of 
each individual and family and, on the other, 
to take over the surplus lands for purposes 
of distribution amongst the landless people 
as per the provisions of the Act. 

Considered in this background, where the 
- decision of the Deputy Collector is arrived 

at, while dealing with the return filed by the 
petitioner, without taking cognisance of 
transfers or partitions made after August 4, 

1959 between. the father and the son which 
are clearly hit by the provisions of s. 10(J) 
of the Act and the Commissioner collects 
facts to find out the nature of the illegality 

committed, it cannot be said that the Com- 
missioner thereby over-steps the revisional 
* jurisdiction vested in him under s. 45(2) of 
the Act or usurps the jurisdiction of the ap- 
pellate Court. The revisional powers under 
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s. 45(2) of the Act are meant to unearth ille- 
galities, e.g. the party either concealing or 
otherwise escaping a proper sping tne teet J 
which the object of the Act is frustrated. 
To come to a conclusion that certain land is 
excluded because of certain illegal act done 
is not to give a finding of fact but to declare 
an illegality. To collect fact or evidence, in 
order to examine the error of law, does not 
amount to exceeding powers of revision 
under s. 45(2) of the Act. 
KASHINATH y. STATE. 

77 Bom. L.R. 226. 


MAXIM -—Generalia Specialibus non dero- 
gant. 

The doctrine of generalia specialibus non 
derogant becomes applicable only when there 
is some repugnancy or inconsistency between 
the gpecial Act and the general Act. 
BHOGILAL LAHERCHAND y. THE STATE. 

77 Bom. L.R. 167. 


MAHARASHTRA CO-OPERATIVE SO- 
CIETIES ACT (Mah. XXIV of 1961), 
SS. 31, 292), 47, 2(16), 23, (2)—Maha- 
rashtra Co-operative Societies Rules, 1961, 
Rules 10, 24, 28—Bye-laws of society, Bye- 
laws 6, 8, 71-A to 71-D—Whether allottee of 
flat in tenant co-partnership housing soctety 
has saleable interest in flat—Such flat whe- 
ther can be attached and sold in executior 
of Courts decree—Civil Procedure Code 
(Act V of 1908), Sec. 60. 

The right or interest to occupy a flat in 2 
tenant co-partnership housing society under 
the Maharashtra Co-operative Societies Act, 
1960 is liable to attachment and sale in exe- 
cution of a decree against a member in 
whose favour or for whose benefit the same 
has been allotted by a society. This right or 
interest to occupy such a flat is a species of 
property. : 

The auction purchaser, in such a case, is. 
resumed to know the limitation under which 
e has purchased the right to occupy the flat 

in Court auction, that is to say, that ulti- 
mately the society may turn down his appli- 
cation for membership. The Court, before 
confirmation of the sale, will insist upon his 
membership of the society, which will be 
granted by the society in the ordinary course 
unless there are cogent and relevant reasons 
for not doing so. 
RAMESH HIMMATLAL v. HARSUKH. 

77 Bom. L.R. (S.C.) 549. 


————--$8, 35(/), 152, 154, 165—Maha- 
rashira Co-operative Societies Rules, 1961, 
Rule 29-—-Bye-laws of Vishwajit Co-operative 
Housing Society, Bye-law 12(1)(e)—Powers- 
of Registrar of Co-operative Societies under 
s. 35(1) of Act— give approval? im 
Rule 29(2), meaning a 
The powers of the Registrar of Co-opera~ 
tive Societies in giving approval to a resolu- 
tion passed by a Society under s. 35(1)} of 
i] 
@ 
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‘the Maharashtra Co-operative Societies Act, 
1960, read with Rule 29(2) of the Maha- 
rashtra Co-operative Societies Rules, 1961 
extend to going into the merits of a case 
after making such inquiries as he may deem 
fit in the case. Such powers are not merely 
-confined to seeing- whether or not the society 
has observed the necessary formalities. 

The words “may give approval’ used in 
sub-rule (2) of Rule 29 of the Maharashtra 
Co-operative Societies Rules, 1961, include, 
‘on a reasonable interpretation, “may not 
give approval”. 

“VISHWAJIT Co-op, Soc. v. DAMLE. 
77 Bom. L.R. 615. 


MAINTENANCE OF INTERNAL SECU- 
RITY ACT (XXVI of 1971), SS. 30.)(c), 8—~ 
‘Constitution of India, arts, 226, 227, 77-—~ 
Distance of time between detention Order 
and prejudicial activity—Lapse of time whe- 
ther snaps rational connection between such 
activity and purpose of detention—Live link 
—Test of reasonable person in considering 
validity of grounds. 

There is no inflexible rule with regard to 
the distance of time between the date of the 
‘order passed by the authority under s. 3(J) 
(c) of the Maintenance of Internal Security 
Act, 1971 and the past prejudicial activity 
-of the detenu on which the authority is satis- 
fied about the possible recurrence of the acti- 
vities which are hit by the Act. The Courts, 
however, must see (1) whether the activities 
‘stated in the grounds furnished to the ac- 
‘cused have a rational connection with the 
purpose of detention and (2) whether lapse 
‘Of time has snapped that connection. Not 
only the past antecedents or acts should be 
televant but they should also be proximate 
in time to raise the inference that the de- 
tenu is likely to repeat the act. This can be 
done only by showing the live link between 
the past with the present activities of the 
‘man. 

The important question, which the Court 
has to consider while considering the validity 
of the grounds on which the detaining autho- 
rity relied upon, is, whether any reasonable 
person could possibly infer that detention is 
necessary for the pose of preventing the 
detenu from iadul in similar or such 
activities in future. Where, therefore, from 
the grounds supplied to the detenu and after 
considering the statements which were made 
in the affidavit by the authorities, the Court 
found that the materials did not show any 
continuity or live link, or, in other words, 
they suffered from the vice of staleness, it 
was held that under such circumstances no 
reasonable person could possibly infer that 
jt was mecessary to detain the person for the 
purpose of preventing him from mhdulging in 
similar such activities in the future. 

“TEJRAJ GHAMANDIRAM v. RAY. 


77 Bom. L.R. 650. 
è 
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MAINTENANCE OF INTERNAL SECU- 
RITY ACT, SS. 3(){c) [as amended by Or. 
dinance No. II of 1974], 8% \—Constitution 
of India, arts. 226, 227-——Proximity or ‘live 
link’? test—Whether test measurable in terms 
of months or years—Frequency of activities, 
determination of—Ordinance No. II of 1974, 
promulgation of—Its effect—-Economic 
O rigid application of proximity tesi, 
n. 


The proximity or ‘live link’ of the grounds 
furnished to the detenu under s. 8 of the 
Maintenance of Internal Security Act, 1971 
with his probable future prejudicial activity 
cannot be held measurable only in terms of 
months and years without regard to the com- 
plexities and requirements of a given situa- 
tion, The live link presupposes existence of 
a chain of prejudicial activities and not the 
literal continuation thereof till the date of 
detention. Proximity in some cases may have 
to be determined more by connection of the 
antecedents with the purpose of detention 
rather than by reference to months and years. 

A solitary instance, by itself, may not 
ordinarily disclose discernible tendencies, but, 
in a given set of facts, may afford sure in- 
dication thereof. Passage of few months 
without repetition may afford indication of 
abatement, if not elimination of such tenden- 
cies. Repetition of such instances may indi- 
cate a chain and a link as also the strength 
and durability thereof. Inference of their eli- 
mination is not rationally possible without 
lapse of longer time—the time factor depend- 
ing on the nature of activity and frequency 
with which the incidents are liable to occur. 
Proximity in point of time is, therefore, a 
relative term. 

Frequency with which each category of 
prejudicial activities recur is a determining 
factor in proximity. In cases of activities car- 
ried on by smugglers, frequencies depend on 
availability of articles, market, opportuni- 
ties, capital and arrangement for substitutes 
for exchange. Larger the scale, the longer the 
frequencies. As Ordinance No. II of 1974 is 
passed on the hypothesis that recent instances 
have remained undetected, the detaining 
authority cannot decline to act merely be- 
cause no direct instance of the detenu’s re- 
cent involvement of a few earlier years is 
traceable. In cases of economic offences, it is 
unrealistic and illogical to apply the test of 
‘live link’ in the same rigid manner in which 
it is applied to other categories of prefudi- 
cial activities. The security of society is as 
much a matter of concern as individual 
liberty. 

As there is no hard and fast rule or in- 
flexible formula for determination of proxi- 
mity or rationality, there is undoubtedly 
room for two opinions. In such a case sub- 
jectivity of the satisfaction of the detaining 
authority necessarily puis it beyond the reach 
of judicial review, unless such satisfaction is 
liable to be dubbed as perverse, capricious, 
arbitrary or malicious. 

RAMESH RAMLAL v. M. G. MUGWE. 
77 Bom. L.R. 437. 
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MAINTENANCE OF INTERNAL SECU- 
RITY ACT, SS. 3(/)(c) [as amended by 
Ordinance No. II of 1974), 8(1)—Constitution 
of India, arts. 77, 74, 53—Government of 
India (Allocation of Business) Rules, 1961— 
Government of India (Allocation of Business) 
(one hundred and fifth Amendment) Rules, 
1974—General Clauses Act (X of 1897), 
Sec. 3(8)(b)—¥inance Minister entitled to 
deal with matter of preventive detention 
under amended Allocation of Business Rules 
Whether his decision only in nature of 
giving aid and advice to President under 
art. 74—Whether President should apply ‘his 
mind and pass order of detention—Whether 
Ministers decision, decision of President. 


The cumulative effect of cls. (J) and (2) 
of art. 77 of the Constitution of India is that 
if the formalities provided therein are com- 
plied with, the challenge to an order not be- 
ing made by the President is precluded; an 
irrebutable presumption of the order being 
passed by the President is created by the 
provisions. 

However, this does not mean that in the 
absence of the formalities having been com- 
plied with the detaining authority is preclud- 
ed from showing that an order passed under 
s. 3(1)(c) of the Maintenance of Internal 
Security Act, 1971 was, in fact, passed by the 
competent authority. This can be done by 
filing a proper affidavit or by producing 
other material before the Court that in fact 
the competent authority passed the order. 


Where, therefore, the affidavit filed by the 
Secretary to the Government of India, De- 
partment of Finance, clearly showed that the 
Finance Minister did apply his mind to the 
facts of the case of the detenu and then pass- 
ed the order and it was further shown that in 
view of the amendments made to the Gov- 
ernment of India (Allocation of Business) 
Rules, 1961 the Ministry of Finance was 
competent to deal with matters of preventive 
‘detention for reasons connected with the 
conservation of foreign exchange or preven- 
tion of smuggling as also persons subjected 
to such detention: 


Held, (1) that it cannot be said that the 
decision of a Minister acting under the Rules 
of Business is only in the nature of his giving 
aid and advice to the President and does not 
get the sanctity of a decision of the Presi- 
‘dent or the Central Government unless and 
until the President himself applies his mind 
or the fiction contemplated under art. 77(2) 
is resorted to; 

(2) that such decision of any Minister 
or Officer under the Rules of Business made 
under art. 77(3) is the decision of the Presi- 
dent: it makes no difference whether the 
position of the Minister is styled as the dele- 
gate of the President or is said to merely 
aid and advise the President; 


(3) that, in the instant case, the Finance 
Minister was entitled to deal with the matter 
by virtue of the powers conferred upon him 
under the amended Rules for Allocation of 
Business; 
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(4) that, even otherwise, under art. 53 
of the Constitution of India, the President 
is entitled to exercise his powers either 
directly or through officers subordinate to 
him and Ministers are officers subordinate to 
the President under that article; and 

(5) that, therefore, the order passed by 
the Minister was valid. 

RAJABALLY v. UNION OF INDIA. | 
77 Bom. L.R. 573. 


—— S$. 3(c) [as amended by Ordi- 
nance No. Il of 1974], 8(2)—Customs Act 
(LII of 1962), Ss. 2(39), 111, 113—Constitu- 
tion of India, arts. 14, 19, 21, 22—Detention 
order showing that besides grounds shown 
therein there are other materials known to 
and relied upon by detaining authority— 
Right of representation, whether interfered 
with in such case—Old instances, when can 
be relied upon for purposes of passing deten- 
tion order—Court, whether can inquire into 
sufficiency of material. 

Where an order of detention served on 
the detenu in exercise of powers conferred 
on the detaining authority under s. 3(c) of 
the Maintenance of Internal Security Act, 
1971, clearly shows, as a matter of plain lan- 
guage, or at any rate by necessary implica- 
tion, that there are other materials known to 
the authority on which also he might have 
based the detention order, and the detention 
order does not disclose in the grounds fur- 
nished to the detenu any of those other in- 
stances or illustrations of the activities of 
the detenu known to the detaining authority 
which are really the grounds of detention 
and which may have operated on the mind 
of the detaining authority, then, in such a 
case, the detenu will have no opportunity of 
seeking a representation against the same. In 
such a case, the detention order must be 
struck down. 

Staleness, by itself, does not invalidate a 
detention order; but if, having regard to the 
nature of activities mentioned in the grounds 
furnished to the detenu, no reasonable man 
could have been satisfied that the detention 
of the person was necessary to prevent him 
from acting in a similar manner, there the 
order may be invalidated on account of stale- 
ness. There must be “a live link” or ratio- 
nal connection between the activities set out 
in the grounds and the purpose of detention. 
Whether delay in the making of a particular 
order snaps that connection or not depends 
on the nature of activities stated in’ the 
grounds of detention. The anticipatory juris- 
diction conferred on the detaining authority 
under the Maintenance of Internal Security 
Act, 1971, should be exercised on the basis 
of what may be called the connected past. 

The ground in question should be reason- 
ably proximate. The detaining authority may, 
however, show that the ground stated, taken 
along with other grounds disclosed to the de- 
tenu, manifests a chain of activities with a 
ceratin amount of continuity. 
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Though the Court is not concerned with 
the sufficiency of material, which is a matter 
of the subjective satisfaction of the detain- 
ing authority, yet the Court is entitled to in- 
quire whether there was any material at all 
before the detaining authority to arrive at 
the satisfaction which the statute requires. 
GOVIND SHIVSHANKARLAL v. M. G. MUGWE. 
: 77 Bom. L.R. 1. 


MUNICIPAL ACT (CORPORATION) 
(Bom. Ill of 1888), S. 3(r),(s) Oil storage 
tanks whether “building? for purposes of 
s. 140 read with s. 3(8)—Such tanks whe- 
ther “land under s. 3(r)—{English| Rating 
and Valuation Act, 1925 [IS & 16 Geo. 5, 
Ch. 90], Sec. 22—General Clauses Act {X of 
1897), Sec. 3(26)—Bombay General Clauses 
Act (Bom. I of 1904)}—Transfer of Property 
Act (IV of 1882), Sec. 3—— Attached to the 
earth”, in s. 3(r) of Bom. Act Ill of 1888, 
meaning of. 

Oil storaze tanks constructed out of mild 
steel plates and steel structurals which rest 
by their own weight on foundation or pad 
consisting of a layer of sand with a coating 
of asphalt over it, are not “buildings” with- 
in the meaning of s. 3(s) of the Bombay 
Municipal Corporation Act. 

Such oil storage tanks also cannot be des- 
cribed as “land” falling within the definition 
of that word in s. 3(r) of the Bombay Muni- 
cipal Corporation Act for the purpose of 
their rateability. A 

The words “attached to the earth’ m 
s. 3(r) of the Bombay Municipal Corpora- 
tion Act must be construed in such a man- 
ner as to hold that because of such attach- 
ment the thing loses its identity as a chattel 
and becomes a part of the land. There is a 
considerable distance between placing a thing 
on land and making it a part of it. A thing 
resting on the land by its own weight can- 
not be said to be “attached” to the land, 
otherwise weight alone will become the de- 
ciding factor. Size, weight and purpose can- 
not be determinative of a thing being “at- 
tached to earth”. Attachment is a physical 
characteristic. It is the mode or manner of 
annexation or attachment that will be deci- 
S1VE. 

It is not improper to give the phrase “at- 
tached to the earth” in s. 3(7) of the Bom- 
bay Municipal Corporation Act same or, at 
least, similar meaning as is given to it in s, 3 
of the Transfer of Property Act, 1882. 
INDIAN OTL y. MUNICIPAL CORPN. 

77 Bom. L.R. 314. 


MAHARASHTRA MUNICIPALITIES ACT 
(Mah, XL of 1965), S$. 16 (1)(h)}—Maha- 
rashtra Municipalities Election Rules, 1966 
—Bombay General Clauses Act (Bom. I of 
1904), Sec. 3(35)—Bill in respect of arrears 
served on candidate under s. 150 of Muni- 
cipalittes Act—Candidate alleging that he is 
joint-owner of properties with others—Por- 
tion of billed ameunt, in proportion to his 
e 
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MUNICIPALITIES ACT, 


share in properties, paid by candidate— 
Whether, inspite of such payment, candidate 
remains “in arrears’ and incurs disqualifica- 
tion under s. I6(1)(h). 

Under the Maharashtra Municipalities 
Act, 1965, where property is owned by more 
than one person, that group of persons will 
be jointly and severally liable to pay the 
municipal taxes. When taxes are due, they 
are due from everyone of them; by making 
payment of a portion of taxes in proportion 
to his share, a person cannot bring about a 
situation where one of the owners is not in 
arrears and the others are, Everyone of them 
continues to be in arrears until the entire 
amount is paid, 

Where, therefore, a candidate to the muni- 
cipal election paid only a part of the amount 
in respect of a bill sent under s. 150 of the 
Maharashtra Municipalities Act, 1965 on the 
ground that the payment was in proportion 
to his share in the property which was joint- 
ly owned with others, it was held that, as 

e liability was joint and several, even after 
such payment the candidate continued to be 
in arrears and incurred the disqualification 
under s. 16(/)(h) of the Act. 
SOHINDERSINGH v. KADU BABU. 

77 Bom. L.R. 333. 


ceea SS, 21, 16D, 17, 44—Maha- 
rashtra Municipalities Election Rules, 1966, 
Rules 15, 13—Petition under s. 21, whether 
restricted to ground of corrupt practice only 
—Rule 15(10) read with s. 17 whether bars 
voter to challenge validity of election of 
Councillor on ground of disqualification 
under s. 16(1)(i)—Jurisdiction under s. 2] 
and s. 44, how exercised—Employment of wife 
as Head-Mistress in municipal school, whe- 
ther attracts disqualification under s. 16(1) (i) 
—Bombay District Municipal Act (Bom. HI 
of 1901), s. 15(1) (f)—Central Provinces and 
Berar Municipalities Act {H of 1922), 
s. 15(L)—Word “contract” in s. 16(1) (i) of 
Municipalities Act, whether include “em- 
ployment’—Rules cannot be reconciled with 
provisions of statute under which they are 
made-—How construed. 

Section 21 of the Maharashtra Municipa- 
lities Act, 1965 does not contain any specific 
provision limiting the grounds on which an 
election or co-option or nomination of a 
Councillor can be challenged. The provisions. 
of sub-s. (J0) or (12) of the section do not 
restrict the challenge to the validity of an 
election to mere corrupt practice. In the ab- 
sence of such limitation, under s. 21 of the 
Act the election, co-option or nomination of 
any Councillor can be challenged on any 
ground which is permissible under law. 

Rule 15(70) of the Maharashtra Munici- 
palities Election Rules, 1966 read with s. 17 
of the Act, cannot be given such an over- 
riding effect as to take away completely the 
right of an elector or a voter to challen 
the validity of an election, inter alia, on 
ground of wrongful acceptance or rejection 
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of the nomination paper of a candidate, as 
for example, on the ground that he was dis- 
qualified under s. 16(/)(@) of the Act. 

Ordinarily, when in a petition under s, 21 of 
the Maharashtra Municipalities Act, 1965 the 
validity of an election of a returned candi- 
date is challenged on the ground, inter alia, 
of disqualification, the authority clothed with 
power under s. 44 will normally not proceed 
with the ey until the matter is finally de- 
cided by the Court. However, if notwith- 
standing the proceedings under s. 21, either 
the Collector or the State Government pro- 
ceeds to go into the question of disqualifica- 
tion, then the decision of judicial forum must 
always prevail. 

The word “contract” used in s. 16(/) (i) 
of the Maharashtra Municipalities Act, 1965, 
is wide enough to include within its scope 
“employment? of the candidate’s wife as 
Head-Mistress of a Munici School, 

The fact whether a candidate has interest, 
direct or indirect, in a contract under or on 
behalf of a Council will depend upon the 
facts of each case. Where the candidate’s 
wife who resided with him was Head-Mis- 
tress of a Municipal School, it was held that 
the husband, the candidate, did incur dis- 
qualification under s. 16(/) (i) of the Maha- 
rashtra Municipalities Act, 1965. 

rules cannot be reconciled with the pro- 
visions of the statute under which they are 
framed, then the provisions of statute must 
always prevail. Every possible attempt should 
be made to reconcile them; but, if it cannot 
be done, then, to the extent to which the 
provisions of the rules are- inconsistent with 
the provisions of the statute or are deroga- 
tory thereof, they will be bad. 
DATTATRAYA NARHAR v, VIBHAKAR. 
77 Bom. L.R. (F.B.) 533. 


—SS. 16()(h), 325(5), 150(2), 21, 17, 
2(31), 332— Maharashtra Municipalities Elec- 
tion Rules, 1966, Rules 13(2), 15—Condi- 
tions necessary to attract s. 16(1) (h)—Parti- 
cular period for which arrears are claimed 
not mentioned in bill under s. 150(2), effect 
of—Piesumption under s. 325(5), where 
availabie—Scrutiny of nomination of candi- 
dates for Municipal Council—Non-joinder of 
Municipal Council—Effect of. 

Under s. 16(/)(h) of the Maharashtra 
Municipalities Act, 1965, three things are 
aee before disqualification attaches to 
the candidate and his nomination paper is re- 
jected. They are (1) arrears of sum due to 
the Municipal Council; (2) a bill as requir- 
ed by s. 150 of the Act; and (3) presentation 
thereof to the person concerned. 

A bill under sub-s. (2) of s. 150 of the 
Maharashtra Municipalities Act, 1965 is re- 
quired to (a) redi the period for which 
the sum is claimed; (b) specify the property, 
occupation or things in respect of which that 
sum is claimed; (c) give notice of the liabi- 
lity that will be incurred in default of pay- 
ment within the specified time; and (d) give 
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the time within which an appeal may be pre- 
ferred, Where, out of these four particulars, 
the particular regarding the period for which 
the arrears are claimed is not mentioned in 
the bill in the manner required by s. 150(2) 
read with s. 332 of the Act, the bill becomes 
defective in one important particular and it 
is rendered no proper notice under s. 150 of 
the Act. 

The provision of sub-s. (5) of s. 325 of 
the Maharashtra Municipalities Act, 1965, 
which enables a presumption to be drawn 
that a communication sent through post must 
have or must be deemed to have been re- 
ceived by the assessee concerned, must be 
strictly construed. Where, therefore, the 
assessee denied receipt of the bill and’ the 
postal certificate made no reference to the 
residential address of the assessee at all, that 
is to say, neither the lane nor the locality 
where he was residing was mentioned, it was 
held that in such a case the presumption 
under s. 325(5) which can lead to penal con- 
sequences cannot be raised. 

Reading Rule 13(2) and Rule 15 of the 
Maharashtra Municipalities Election Rules, 
1966 along with s. 21 of the Maharashtra 
Municipalities Act, 1965, it is clear that at 
the moment when the nomination of candi- 
dates alone is under scrutiny and examination 
of the Returning Officer, the Municipality is 
nowhere in the picture and, therefore, there 
is no need to join the Municipal Council as 
a party respondent. 

Dr. SUDHAKAR y. ARUNLAL. 
77 Bom. L.R. 639. 


MAHARASHTRA REGIONAL AND TOWN 
PLANNING ACT (Mah. XXXVII of 1966), 
Ss. 113, 126, 164, 15—Land Acquisition 
Act (I of 1894), Secs. 4, 5A, 6—Pending pro- 
ceedings under Land Acquisition Act whe- 
ther come to an end after coming into force 
of Mah, Act XXXVII of 1966—Generalia 
specialibus non derogant, doctrine of—Rules 
of natural justice, whether can be rigid— 
Diversion by State of land acquired for one 
public purpose to another, whether permis- 
sible—Constitution of India, arts. 19(1)(g), 
19(5), 3i—Right to property, limits on. 

In the absence of any express repugnancy 
or inconsistent provisions in the two Acts, 
viz, the Maharashtra Regional and Town 
Planning Act, 1966, and the Land Acquisi- 
tion Act, 1894, it should be held that pro- 
ceedings for acquiring land could be taken 
by the State Government under the Land Ac- 

uisition Act, 1894 and there was nothing in 

e State Act which barred those proceedings 
or put an end to them. 

Doctrine of generalia specialibus non deio- 
gant becomes applicable only when there is 
some repugnancy or inconsistency between 
the special Act and the general Act. 

Whether the principles of natural justice 
are complied with in a particular case de- 
pends to a great extent on the facts and cir- 
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cumstances regarding the nature of the case, 
about the constitution of the tribunal or the 
authority which has to decide and the rules 
under which it functions. The rules of natu- 
ral justice cannot remain the same doctri- 
naire, pedantic, rigid and sacrosanct rituals 
applicable to all conditions. 


A. diversion by the State of the lands ac- 
quired from one public purpose to another 
public purpose is not prohibited by the Land 
Acquisition Act, 1894 and the State has 
powers to use the lands for the public, such 
as for the development of the city of Bom- 
bay, in any way it likes. 

There are limits imposed on the liberties 
of citizens; these arise out of the liberties of 
other citizens, or on account of public good 
or in public interest. „The right to acquire, 
hold and pha of property under art. 
19(1) (f) of the Constitution of India must 
always be exercised subject to cl. (5) of 
art. 19. Where the only way of making it 
possible for the teeming and growing popula- 
tion of the city of Bombay to live decently 
is to extend the limits of the city to the main 
land and, for this purpose, the State under- 
takes acquisition of land, then, in such a case, 
the acquisition should be held to be reason- 
able and in the interest of the general public 
and thus fully protected by art. 19(5) of the 
Constitution of India, ' 


BHOGILAL LAHERCHAND y. THE STATE. 
77 Bom. L.R. 167. 


BOARD’S CLASSIFICATION AND RE- 
CRUITIMENT REGULATIONS 1961, 
REGULATION 35(i)——Maharashtra State 


Electricity Board Employees’ Service Regula- 
tions, 1962—Secretary of Board whether by 
clarification can alter Regulations—Electri- 
city (Supply) Act, 1948. 

Having regard to Regulation 35(ii) of the 
Maharashtra State Electricity Board’s Classi- 
fication and Recruitment Regulations, 1961, 


which clearly lays down that a person ap- | 


pointed or promoted to a post shall pass the 
qualifying departmental examination etc. as 
prescribed from time to time within the pre- 
scribed time, failing which he shall be liable 
to be discharged or reverted, the State Elec- 
tricity Board itself cannot, without changing 
the Regulations, alter the conditions of ser- 
vice by dispensing with that rule, unless it 
relaxes conditions by a special resolution of 
the Board. The Regulations are eed 
binding on the Secretary of the Board and 
the employees and it is their duty to obey 
them. In such circumstances, it is neither pos- 
sible nor legal for the Secretary of the Board 
to alter e Regulations by clarifications 
which are unauthorised, ° 


DHONDIRAM v. M. S. E. BD. 
77 Bom. L.R. 146. 
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MOTOR CAR (DISTRIBUTION AND 
SALE) CONTROL ORDER, 1959, CLAUSE. 
5—‘‘drea in which he is resident” in clause 
5, meaning of—Motor Vehicles Act (IV of 
1939), Secs. 22, 123—Industries (Development 
and Regulation) Act (LXV of 1951), Secs. 24, 
24A. 

Having regard to the purpose of equitable 
distribution of motor cars to as many per- 
sons, residents of different parts of the State, 
as possible envisaged in Motor Car (Distri- 
bution and Sale) Control Order, 1959, a 
casual stay for the of business, 
which is nothing short of flying visit, cannot 
be construed as residence for the purpose of 
clause 5 of the Order. 

The meaning of the .word “residence”, in 
the ultimate analysis, will depend upon the 
context and the purpose with which a person 
stays at a particular place. 

SHANKAR MUNAJI yv. THE STATE. 
77 Bom. LR. 154, 


MOTOR VEHICLES ACT (IV of 1939), 
Ss. 96, 94, 95, 97, 102, 103, 105-——Whether 
insurance policy will lapse on transfer of 
vehicle~~Such policy, whether can be trans- 
ferred—~Novatio, in respect of transfer, how 
made—Effect df. 

An insurance policy will lapse upon the 
transfer of the motor vehicle unless the in- 
surance company agrees to accept the trans- 
feree as the insured person in relation to the 
vehicle. 

In the absence of any term in the insur- 
ance policy and particularly, when ther@ is 
no prohibition, an insurance company may 
assent to the transfer and novation may take 
place. In case of. novation in such cases the 
assent of the insurance company is material; 
and once there is an assent, whether implied 
or express, then a new contract of indemnity 
will come into existence. The question whe- 
ther there was an agreement to substitute a 
new contract or not is a question of fact de- 
pending on the intention of the parties and 
one must look to the substance of the matter 
and not to mere form. 

If on the facts and circumstances of a case 
it is held that the insurance company implied- 
ly assented to the transfer and there was a 
novation of the contract of indemnity, then 
the resuit will be that the transferee of the 
car would become in fact and in law the per- 
son insured under the relevant policy and 
the insurance company would be hable under 
s. 96 of the Motor Vehicles Act, 1939, to 
satisfy the judgment passed against such 
transferee. 7 

Although the defences open to an insur- 
ance company are strictly limited to those 
enumerated in s. 96(2) of the Motor Vehi- 
cles Act, yet it may take up a defence which 
challenges the very existence of the policy 
and the factum of insurance. This is so be- 
cause defences under sub-s. (2) of s. 96 are 
defences which can be taken when there is 
in fact in existence a policy. 

GULABBAI DAMODAR y. PETER. 
77 Bom, L.R. 38. 
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MONOPOLIES AND RESTRICTIVE 
TRADE PRACTICES ACT (LIV of 1969), 
Ss. 23, 20, Xd), Xe) 2(g), 2(v)—Com- 
panies Act {I of 1956), Secs. 394, 391— 
Scheme of Amalgamation when can be said 
to fall under s. 23(3) of Act LIV of 1969-— 
“Same goods? in s. 23(3), meaning of— 
Whether “same goods” mean end product 
only. 

In order that a scheme of amalgamation 
or merger should fall within the ambit of the 
exception laid down in sub-s. (3) of s. 23 
of the Monopolies and Restrictive Trade 
Practices Act, 1969 three conditions are re- 
quired to be satisfied, viz., (1) the amalga- 
mation or merger must relate to or be of 
inter-connected undertakings; (2) that such 
inter-connected undertakings should not be 
dominant undertakings; and (3) that these 
undertakings should be such as produce the 
game goods. If these conditions are satisfied, 
then the scheme of amalgamation or merger 
is taken out of the purview of sub-s. (J) or 
(2) of s. 23. To such scheme of merger or 
amalgamation, no prior approval of the Cen- 
tral Government is necessary and no applica- 
tion for obtaining such approval of the Cen- 
tral Government need be made before the 
Court is called upon to accord its sanction 
thereto under s. 394 of the Companies Act, 
1956. 

Observations in Union of India y. Tata 
Eng. & Loco. Co., [74 Bom. L.R. 1.] on the 
ambit of exception in s. 23(3) of the Act 
held obiter, 

The words “same goods” in sub-s. (3) of 
s. 23 of the Monopolies and Restrictive 
Trade Practices Act, 1969 read in the con- 
text of definition sections 2(e) and 2{v) of 
the Act cannot be restricted to end products 
or products intended for being marketed 
only. 

Where of the two undertakings seeking 
sanction of the Court for a scheme of amal- 
gamation under s. 394 of the Companies Act, 
1956, one was producing coal as an end pro- 
duct for marketing and the other was pro- 
ducing it for home-consumption, that is, 
using it for production of iron and steel, it 
was held that, under the circumstances, these 
two undertakings must be regarded “as pro- 
ducing the same goods”? under s. 23 of the 
Monopolies and Restrictive Trade Practices 
Act, 1969. 

IN Re Tara IRON & STEEL. 
77 Bom. L.R. (0.C.J.) 621. 


MODEL STANDING ORDERS, CLAUSE 
13(4)—Overstaying of leave, whether results 
In termination of service——Construction of 
Statute—User of “shal” or “may”, effect of 
Constitution of India, art. 227. 

Overstaying of leave, under clause 13(¢) 
of the Model Standing Orders results only in 
“liability to lose’ the lien on appointment 
and not in actual loss thereof. 

The assumption that overstaying the leave, 
in the absence of anything more, results in 
automatic termination of service is wholly 
unwarranted. As long as the failure to join 
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MODEL STANDING ORDERS, CLAUSE- 
13—(Contd.) 


duty is attributable to some valid ground or 
other, a workman is not liable to lose lien on 
the appointment within the meaning of Cl. 
13(4) of the Orders, Continuous illness does 
furnish such a valid ground. 

The provisions of the Model Standing 
Orders are required to be liberally construed 
in the light of the objects sought to be 
achieved by them. The use of the word’ 
“shall” or “may” is never decisive in deter- 
mining the mandatory character or nature of 
any clause or provision. 

KASHIBAI y. HINDUSTAN PENCILS, 
77 Bom. L.R. 251. 


NATURAL JUSTICE, rule 
rigid. 

Whether the principles of natural justice 
are complied with in a particular case de- 
pends to a great extent on the facts and cir- 
cumstances regarding the nature of the case, 
about the constitution of the tribunal or the 
authority which has to decide and the rules 
under which it functions. The rules of natu- 
ral justice cannot remain the same doctri- 
naire, pedantic, rigid and sacrosanct rituals. 
applicable to all conditions. 

BHOGILAL LAHERCHAND y. THE STATE. 
77 Bom. L.R. 167. 


NOVATIO—Insurance policy—Transfer of 
car—Whether novatio in respect of contract 
of insurance, on transfer—Effect of such 
novatio. 

In the absence of any term in the insur- 
ance policy and particularly, when there is. 
no prohibition, an insurance company may 
assent to the transfer and novation may take 
place. In case of novation in such cases the 
assent of the insurance company is material; 
and once there is an assent, whether implied 
or express, then a new contract of indemnity 
will come into existence. The question whe- 
ther there was an agreement to substitute a 
new contract or not is a question of fact de- 
pending on the intention of the parties and 
one must look to the substance of the matter 
and not to mere form. 

If on the facts and circumstances of a 
case it is held that the insurance company 
impliedly assented to the transfer and there 
was a novation of the contract of indemnity, 
then the result will be that the transferee of 
the car would become in fact and in law the 
person insured under the relevant policy and 
the insurance company would be Hable under 
s. 96 of the Motor Vehicles Act, 1939, to 
satisfy the judgment passed against such 
transferee. 

GULABBAI DAMODAR y. PETER. 
77 Bom. L.R. 38. 


of, whether 


OBSCENITY, test of, with regard to books, 
whether applicable in case of cabaret show. 

The tests’ of obscenity laid down in Udeshi 
v. State, [1965] 1 S.C.R. 65, s.c. 67 Bom. 
L.R. 506) and in English cases applicable to 
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books which may fall into anybody’s hand 
cannot be applied to cabaret shows in costly 


hotels attended by paying adults. 
THE STATE v. JOYCE. 
77 Bom. L.R. 218. 


PENAL CODE (XLV of 1860), S. 165-A— 
Prevention of Corruption Act (II of 1947), 
Sec. 5A—Investigation of offence under s. 5A 
of Act II of 1947—Whether strict compliance 
necessary—Failure, whether leads to miscar- 
riage of justice. 

The offence contemplated by s. 165A of 
the Indian Penal Code, 1860, is by its very 
nature a serious one and every care must be 
taken so that the same is properly and 
thoroughly investigated. The very purpose 
for which special provisions as to investiga- 
tion have been made will be rendered nuga- 
tory if merely the word of a public servant 
has to be acted upon without anything more. 

The provisions of s. 5A of the Prevention 
of Corruption Act, 1947 should be strictly 
complied with. These are conceived in public 
interest and provide a guarantee against fri- 
volous and vexatious proceedings. At the 
stage of giving permission to an officer sub- 
ordinate in rank to the Deputy Superinten- 
dent of Police, the Magistrate must exercise 
his discretion having regard to the relevant 
materials placed before him. He must be 
satisfied that owing to the exigencies of the 
administrative convenience it is reasonable to 
entrust a subordinate officer with investiga- 
tion. The order should, on the face of it, dis- 
close the reasons for giving ,permission. 

Tf an illegality in the matter of investiga- 
tion conceivably results in miscarriage of 
justice or causes prejudice to the defence, 
then that can be set up by the accused as a 
plea against his conviction for offences men- 
tioned in s. 5A of the Prevention of Corrup- 
tion Act, 1947. 

‘VITHOBA PAIKU y. THE STATE. 
77 Bom. L.R. 465. 


mo —$ $8, 294-—eCabaret performed in hotel 
——Customers not below age of I8—Attend- 
ance allowed only on payment—Whether 
customer can complain of annoyance under 
s. 294—Exceptions under ss. 87 and 88, whe- 
ther attracted-——Volenti non fit injuria, doct- 
rine of—Tests of obscenity with regard to 
books, whether applicable in case of cabaret 
show—Showing or dallying with breasts by 
females, whether can be annoyance under 
s. 294, 

Section 294 of the Indian Penal Code, 
1860, must be read subject to the general 
exceptions mentioned in ss. 87 and 88 of the 
Code. Therefore, a customer above the age 
of eighteen who goes to a hotel where 
cabaret show is run should be held implied- 
ly to have given his consent to the risk of 
the mental harm, if any, of being annoyed 
by the obscene sounds and dances of the per- 
former. In such cases the maxim Volenti non 
fit injuria must apply to the annoyance, if 
any. 
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PENAL CODE, S. 294—(Contd.) 


An adult person who pays and goes to at- 
tend cabaret show in a posh hotel runs the 
risk of being annoyed by the obscenity or 
being entertained by the very obscenities ac- 
cording to his taste. Even assuming that such 
a hotel where anyone can buy tickets or seats 
is considered to be a public place, it cannot 
be held that the obscenity and annoyance 
which are punishable under s, 294 of the 
Code are caused without the consent, express 
or implied, of such adult person. Such a per- 
son cannot complain in a criminal Court of 
annoyance, 

The tests of obscenity laid down in Udeshi 
v. State, ({1965] 1 S.C.R. 65, s.c. 67 Bom. 
L.R. 506) and in English cases applicable to 
books which may fall into anybody’s hand 
cannot be applied to cabaret shows in cost- 
ly hotels attended by paying adults. 

An offence under s. 294, Indian Penal 
Code, can be committed by showing and 
dallying with breasts by females to the an- 
noyance of the public, if the public or a 
section thereof object. 

THE STATE v. JOYCE. 
77 Bom. L.R. 218. 


PRESIDENCY-TOWNS INSOLVENCY 
ACT (ill of 1909), SS. 9, 9A—Bombay 
Insolvency Rules, 1910, Rules 52B, 52C— 
Events subsequent to issue of insolvency 
notice or expiry of specified period in notice 
—In deciding whether insolvency notice 
should be set aside Court, whether can con- 
sider such subsequent events—Notice of 
motion to set aside insolvency notice—Whe- 
ther such notice of motion can be presented 
after time specified in insolvency notice for 
compliance—Construction of statute—Insol- 
vency law. 

A judgment-debtor against whom an insol- 
vency notice has been issued can, even at the 
stage of insolvency notice, not only take up 
the defences available to him under ss. 9(i) 
and 9A of the Presidency-towns Insolvency 
Act, 1909 and under sub-cls. (a) and (b) of 
Rule 52B(5) of the Bombay Insolvency 
Rules, 1910, but he may also rely on rele- 
vant events, subsequent to the issue of the in- 
solvency notice and even after the expiry of 
the specified period, as may be covered by 
sub-cl. (c) of Rule 52B(5) of the Bombay 
Insolvency Rules, 

The Insolvency Court has, under s. 90(5) 
of the Presidency-towns Insolvency Act, 
1909, power in appropriate cases to extend 
time for compliance with insolvency notics 
although such power should be exercised 
sparingly and only in special cases, the ob- 
ject being always to ensure that manifest in- 
justice has not taken place by reason of mat- 
ters not in the control of the judgment-debtor 
and for no fault of his. 

An insolvency notice is based on a judg- 
ment-debt and if either the decree falls on 
the way or the debt disappears then the in- 
solvency notice cannot be allowed to stand. 

Per Mukhi J.: An order of adjudication 
visits serious consequences on the judgment- 
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ACT, SS. 9, 9A—(Contd.) 


debtor and affects his very status. It is to be 
kept in view by the Court that the law of in- 
solvency has been enacted not only for the 
benefit of the general body of creditors so 
that there may be equitable distribution of 
whatever assets are left with the judgment- 
debtor but also for the protection of the 
judgment-debtor himself. The provisions of 
the Act are to be construed strictly and, if 
possible, in favour of the debtor inasmuch 
as the status of the debtor is sought to be 
affected thereby. 
A. D. GANDHI v. S. L. THAKURDAS. 

77 Bom. L.R. (0.C.J.) 119. 


PREVENTION OF FOOD ADULTERA- 
TION ACT (XXXVII of 1954); 8. 132)}— 
Right of accused under s. 13(2), nature of 
—Either delay in prosecution or default in 
complying with provisions of R. l4—Such 
delay or default frustrating right of accused 
under s. 13(2)-—~Conviction, whether can be 
sustained in such case—Tartrazine, mixing 
of, with tur dal, whether results in adultera- 
tion or misbranding—Probation of Offenders 
Act (XX of 1958}--In cases under Act 
XXXVI] of 1954, whether Act XX of 1958 
can at all be applied. 

Under s. 13(2) of the Prevention of Food 
Adulteration Act, 1954, a right is conferred 
on the accused to have the sample analysed 
by the Director of the Central Food Labora- 
tory. This is a valuable right of his to have 
the sample analysed by a greater expert and 
the prosecution should not proceed in such 
a manner that that right is denied to the 
accused, 

Where, therefore, in the course of the 
cross-examination of a defence witness, on 
the Prosecutor opening the sample bottle 
kept with the Food Inspector, it was found 
by the Magistrate that the contents thereof 
were decayed and decomposed: 

Held, (i) that the accused possessed a right 
to request the Court to send either sample, 
that is the sample given to him or that kept 
by the Food Inspector, for analysis; 

(ii) that, in the instant case, the Magis- 
trate had come to the conclusion that the 
contents of the sample opened in the Court 
were decomposed; 

(iii) that the mere fact that, under such 
circumstances, no redundant application was 
made by the accused for sending the sample 
for analysis, would not make the accused in 
default; and 

(iv) that, therefore, whether the decompo- 
sition was the result of delay in prosecution 
or of default on the part of the Inspector to 
Observe Rule 14 of the Prevention of Food 
Adulteration Rules, 1955, the conviction of 
the accused could not be sustained. 

It is wrong to say that if tartrazine is mix- 
ed with fur dal, it will be an adulterated food 
stuff within the meaning of s. 2(i) (}) of the 
Prevention of Food Adulteration Act, 1954 
However, when tartrazine or coaltar dye is 
applied to tur dal, it is done with an inten- 
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TION ACT, S. 13—(Contd.) 


tion “to make it appear better or of greater 
value’ and, therefore, it falls ‘within mis- 
branding under s. 2(ix)(d) of the Preven- 
tion of Food Adulteration Act, 1954. 

In a proper and fit case, under the Pre- 
vention of Food Adulteration Act, 1954, the 
Court can give an accused the benefit of the 
Probation of Offenders Act, 1958. 
LAXMANDAS SARVOTTAMDAS v. THE STATE. 

717 Bom. L.R. 408. 


PREVENTION OF FOOD ADULTERA- 
TION RULES, 1955, ROLES 7, 18—~ 
Prevention of Food Adulteration Act 


(XXXVII of 1954), Secs. 10(7), 7—Compli- 
ance with RR. 7 and 18 not proved by pro- 
secution—Effect of—Compliance with 
s. 10(7) where not proved by prosecution— 
Effect of—Criminal Procedure Code {V of 
1898), s. 428—Whether s. 428 can be used 
for filling in gaps in prosecution evidence. 

The provisions of Rules 7 and 18 of the 
Prevention of Food Adulteration Rules, 1955 
are mandatory. Where the prosecution does 
not prove compliance with the provisions of 
those rules by leading necessary evidence, it 
will deprive the report of the Public Analyst 
of its evidentiary value and will make it im- 
possible for the Court to base a conviction 
solely upon such report. 

A. fortiori, the same conclusion will follow 
where compliance with the requirements of 
s. 10(7) of the Prevention of Food Adultera- 
tion Act, 1954 is not proved. 

Section 428 of the Code of Criminal Pro- 
cedure, 1898, cannot be used for the pur- 
pose of filling in gaps in prosecution evi- 
dence. The discretion conferred by the 
section cannot be exercised against the ac- 
cused and in favour of the prosecution save 
in exceptional cases where the merits are 
clearly against the accused. 

Quaere: Whether the language of s. 7 of 
the Prevention of Food Adulteration Act, 
1954 viz., “no person shall himself or by any 
person...sell....any adulterated food”, can 
make a servant liable. 

BALIRAM FERU y. THE STATE. 
77 Bom. L.R. 350. 


7, 18—Rules, whether man- 
datory—-Effect of non-compliance. 

The provisions of Rules 7 and 18 of the 
Prevention of Food Adulteration Rules, 1955 
are mandatory and non-compliance therewith 
affects the evidentiary value of the report of 
the Public Analyst, The purpose behind Rule 
18 is to prevent the possibility of tampering 
by third persons in whose hands the sample 
as well as the specimen seal are put. In order 
to avoid tampering, the Rule provides that 
the two things are not sent together but they 
must be sent separately so that the mischief 
of tampering the entire sample by changing 
the seal on the packet as well as the speci- 
men seal sent in another packet is avoided. 

Where, therefore, the Food Inspector un- 
equivocally admitted thaw at one and the 
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game time with the same peon he had sent 
both the sample for analysis with Form 
No. VII and the copy of the memorandum 
with specimen impression of the seal used 
to seal the packet together and neither did 
the prosecution examine the peon nor did 
they produce separate receipts for separately 
sending the two articles, it was held that in 
those circumstances there was a violation in 
the observance of Rules 17 and 18 of the 
Prevention of Food Adulteration Rules, 1955 
and the natural effect thereof was that it 
‘could not be said that the sample which was 
examined by the Public Analyst was the very 
sample which was taken charge of from the 
accused person. 
LLAXMANDAS SARVOTTAMDAS v. THE STATE. 

77 Bom. L.R. 408. 


PROVINCIAL INSOLVENCY ACT (F of 
1920), $. 53—Transferors, though son and 
wife of insolvent are not themselves adjudg- 
ed insolvents—Transfer by such persons 
whether can be annulled under s. 53— 
Whether such transfer can be annulled by 
recourse to s. 4. 


The provisions of s. 53 of the Provincial 
Insolvency Act, 1920, can be availed of only 
if the transferor is adjudged insolvent. 
Where, therefore, the transferors, the son and 
‘wife of the insolvent, were not adjudged 
insolvents, it was held that the provisions of 
s. 53 of thé Act could not be availed of in 
such a case for annulling the transfer. 


As the provisions of s. 4 of the Provincial 
Tnsolvency Act are subject to the provisions 
of the Act—and s. 53 is one such provision 
-—the Court can have no power to annul 
ar a transfer even by taking recourse to 
s. 4, 

RAMCHANDRA NARAYAN vy. KESHAV. 
77 Bom. L.R. 151. 


PROBATION OF OFFENDERS ACT 
{XX of 1958). 

In a proper and fit case, under the Preven- 
tion of Food Adulteration Act, 1954, the 
Court can give an accused the benefit of the 
Probation of Offenders Act, 1958. 
LAXMANDAS SARVOTTAMDAS v. THE STATE. 

77 Bom. L.R. 408. 


RAILWAY PROPERTY (UNLAWFUL 
POSSESSION) ACT (XXIX of 1966), S. 9. 

Section 9 of the Railway Property (Unlaw- 
ful Possession) Act, 1966 is not ultra vires 
art. 14 of the Constitution of India. 


Section 9 of the Act is also not hit by 
art. 20(3) of the Constitution, as there is no 
“accusation” until the officer of the Railway 
Protection Force files a complaint against a 
person, 

BALKISHAN DEVIDAYAL v. STATE. 
a TI Bom. L.R. 295. 
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RAILWAY PROTECTION FORCE ACT 
(XXHI of 1957}, SS. 10, 12, 13, 14, 18— 
Railway Property (Unlawful Possession) Act 
(XXIX of 1966), Secs. 9, 8, 3, 14—Criminal 
Procedure Code (V of 1898), Secs. 173(4), 
251A, 252, 162, 4(h), 190(1) (a) (b), 5614 
—Indian Evidence Act (I of 1872), Secs. 25, 
26, 27-—-Railway Protection Force Officers 


- whether “Police Officers’ under s. 25 of Evl- 


dence Act— Police Officer’ under s. 25 of 
Evidence Act, meaning of—Railway Property 
(Unlawful Possession) Act, 1966, s. 9 whether 
ultra vires—Constitution of India, arts. 14, 
20(3) 7th Sch. List I, entries 1, 2, 22, 80; 
List II, entry 2; List Hl, entry 2-—Accused 
tried under Act XXIX of 1966, at what stage 
entitled to get copies of statements and docu- 
ments relied upon by prosecution. 

The Railway Protection Force Officers en- 
quiring into the offences under the Railway 
Property (Unlawful Possession) Act, 1966 
are not “police officers”. The mere fact that 
the Railway Property (Unlawful Possession) 
Act provides for an offence or the fact that 
Railway Protection Force members can 
arrest, detain and produce accused persons 
so arrested before the Magistrate or issue 
summons to a witness, will not convert the 
Railway Protection Force Officers, who are 
declared to be “railway servants” under the 
Railway Protection Force Act, 1957 and who 
are essentially concerned with the protection 
of railway property, into “‘police officers” 
for the purposes of the Indian Evidence Act, 
1872 and the Criminal Procedure Code, 1898. 

For determining whether officers empower- 
ed to inquire into offences under different 
Acts even though not described as police 
officers, are ‘‘police officers” within the mean- 
ing of s. 25 of the Indian Evidence Act, 1872 
and for the ied of Chapter XIV of the 
Criminal Procedure Code, 1898, the Court 
should examine closely and thoroughly the 
powers, disabilities, functions and duties of 
those officers under relevant Acts. 

Inasmuch as the officers of the Railway 
Protection Force are not “police officers”, 
confessions made to such officers are not hit 
by 8. 25 of the Indian Evidence Act, 1872. 

Consideration of malpractices, if indulged 
in by officers, will be relevant in deciding 
whether the relevant confessions and state- 
ments alleged to have been made before the 
Railway Protection Force Officers are volun- 
tary and true. Any Court called upon to 
consider the value of such statements and 
confessions will do so with prudence and 
utmost caution. 

Section 9 of the Railway Property (Unlaw- 
ful Possession) Act, 1966 is not ultra vires 
art. 14 of the Constitution of India. 

Having regard to the nature of the “Tail- 
way property” as defined in the Railway Pro- 
tection Force Act, 1957 and the Railway Pro- 
perty (Unlawful Possession) Act, 1966 and 
having regard to the number of offences 
which are taking place on the railway, the 
Parliament distinguished for purposes of en- 
quiry into such offences, persons who com- 
mit such offences from persons who commit 
other offences. It is a classification for good 
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reasons based upon real and substantial dis- 
tinction bearing a reasonable and just rela- 
tion to the object sought to be achieved; the 
classification is neither arbitrary nor without 
substantial basis. 


Section 9 of the Railway Property (Unlaw- 
ful Possession) Act, 1966, is not hit by 
art, 20(3) of the Constitution of India as 
there is no “accusation” until the officer of 
the Railway Protection Force files a com- 
plaint against a person. 


In respect of a prosecution instituted on a 
complaint made by a Railway Protection 
Force Officer under s. 3(a) of the Railway 
Property (Unlawful Possession) Act, 1966, 
s. 173(1) of the Code of Criminal Procedure 
can have no application and, therefore, the 
accused in such a case cannot get the benefit 
of s, 173(4) of the Code. 


However, even in a case under the Rail- 
way Prope (Unlawful Possession) Act, 
1966, in the interest of fair trial, statements 
of witnesses who were examined ye the com- 
plainant before the framing of the charges 
and also of witnesses who are likely to be 
examined in proof of the case should be pro- 
duced in Court by the complainant and in- 
spection of such documents, including the 
Tight to take copies of the said statements in 
Court, if so required, should be available to 
the counsel of the accused. 

BALKISHAN DEVIDAYAL v. STATE. 
77 Bom. L.R. 295. 


RES JUDICATA—Hyderabad Tenancy and 
Agricultural Lands Act (Hyd. XXI of 1950), 
Secs. 9, 99, 44, 32(2)—Civil Procedure Code 
(V of 1908), Secs. 11, 9—Suit in civil Court 
on allegation that agreement of sale fraudu- 
lent or fabricated—Previous decision of 
tenancy Court under Hyd. Act XXI of 1950, 
whether operates as res judicata in such suit. 


Since a special Court constituted under the 
Hyderabad Tenancy and Agricultural Lands 
Act, 1950, has no exclusive jurisdiction to 
decide a question of title or the question as 
to whether an alleged agreement of sale 
between a landlord and tenant is fraudulent 
or fabricated, an earlier decision of that 
Court under s. 44 of the Act cannot operate 
as a bar of res judicata against reagitating 
the same question, in a civil Court. This is 
so, even though while deciding the question 
of tenancy, the special Court is required 
incidentally to express its Opinion about the 
same, 

ABDUL KARIM v. LALMAN. 
77 Bom. L.R. 202. 


applicability of doctrine of—Bom- 
bay Tenancy and Agricultural Lands Act 
(Bom. LXVII of 1948), Secs. 32G, 32F(1) 
(b), 32—Agricultural Lands Tribunal drop- 
ping proceedings under s. 32G on ground 
that right of purchase of widow-tenant gets 
postponed p s. 32F (1) (b)—Initietion of 
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fresh proceedings by widow-tenant for deter- 
mination of purchase-price—Whether such 
proceedings barred by doctrine of res judi- 
cata, 


Where an Authority empowered to deal 
with matters under the provisions of a sta- 
tute an order refusing to act or exer- 
cise jurisdiction over the subject-matter on a 
misconception of the statutory provisions or 
otherwise, such an order passed by it refus- 
ing to exercise powers cannot operate as res 
judicata and fresh proceedings in respect of 
the same subject-matter is maintainable. 


Where, therefore, the Agricultural Lands 
Tribunal refused to exercise jurisdiction and 
powers under s. 32G of the Bombay Tenancy 
and Agricultural Lands Act, 1948, on an 
erroneous interpretation of the provisions of 
the Act holding that it had no jurisdiction to 
take proceedings under that section, it was 
held that that order could not operate as res 
judicata and fresh proceedings for fixation of 
the price under s. 32G of the Act at the in- 
stance of the widow-tenant would be main- 
tainable in law. 

BHAU MARTAND v. HAJABAI. 
77 Bm, L.R. 141. 


RULES OF THE HIGH COURT OF 
BOMBAY (ORIGINAL SIDE), 1957, 
ROLES 569, 573(i)(a), PROVISO—Legal 
Practitioners (Fees) Act (XXI of 1926), 
Secs. 4, 3, 2(a)—Legal Practitioners Act 
(XVIII of 1879); s. 3—Rules framed by 
High Court under s. 224(1) (d) of Govern- 
ment of India Act, 1935 re: fees of Attorney 
(in City Civil Court), Rule 9—Advocates Act 
(XXV of 1961), Sec. 50—Attorney of High 
Court, whether can get his bills, for work 
done outside High Court, taxed by Taxing 
Master—Whether such bills to be taxed on 
scale applicable on Original Side—Bills, 
whether to be taxed according to Rules of 
City Civil Court—Rule of harmonious con- 
struction—Limitation Act (XXXVI of 1963), 
art. 113——-Limitation Act (IX of 1908), art. 84 
—Limitation period whether governed by 
art. 113 of Act XXXVI of 1963 or art. 84 of 
Act IX of 1908, or by Rules of Original 
Side of High Court. 


The Taxing Master of the High Court of 
Bombay has, under Rule 569 of the Rules 
of the High Court of Bombay (Original 
Side), 1957, jurisdiction to tax the bill of 
costs of an attorney in respect of work done 
by him in the Bombay City Civil Court. 


The provisions of s. 4 of the Legal Practi- 
tioners (Fees) Act, 1926 are not exhaustive 
but merely enabling. The section does not 
affect or take away the right of an attorney 
of the High Court of Bombay, in the absence 
of any private agreement, to have his bills 
for remuneration taxed by the Taxing Mas- 
ter on the Original Side scale in respect of 
work done*by him for his clients in Courts 
ae than the Original Side of the High 

ourt. 


‘ 
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BOMBAY (ORIGINAL SIDE), 
RULES 569, 573— Contd.) 


As there appears to be an apparent con- 
flict between s. 4 of the Legal Practitioners 
(Fees) Act, 1926 and the Rules of the High 
Court of Bombay (Original Side) Rules, 
1957 pertaining to the topic of fees which 
the officers of the Court including attorneys 
have been empowered to charge, the rule of 
harmonious construction becomes applic- 
able. If it is so applied, to the extent to 
which the High Court Rules empower a par- 
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RULES FOR LICENSING AND CON- 


OF PUBLIC 
AMUSEMENT (OTHER THAN CINEMAS) 
AND PERFORMANCES FOR PUBLIC 
AMUSEMENT, INCLUDING MEALS AND 
TAMASHAS, 1960, RR. 138, 139— Contd.) 


an opportunity being given to the applicant 
to be heard before a deletion is decided upon 
by the Board, and also the fact that both 
Rules 138 and 139 do not confer any right 
of appeal against an adverse decision of the 
Stage Performances Scrutiny Board nor do 
they provide for any directions for the pre- 
servation and promotion of art are all rele- 


ticular type of legal practitioner, namely an | ! rt a 
attorney of the High Court, to charge his; vant considerations while considering whether 
client, in the absence of any agreement, fees | these Rules constitute an unreasonable res- 
in accordance with the Original Side scale as | triction on the fundamental right of the ap- 
prescribed by these Rules in respect of work | plicant under art. 19(/)(a) of the Constitu-, 
done by him either in non-contentious mat-| tion of India. In view of these considera-- 


ters or in any Court other than the Original 
Side of the High Court, the later part of s. 4 
of the Legal Practitioners (Fees) Act, 1926 
will not apply and the attorney’s right shall 
be -governed by the High Court (Original 
Side) Rules. In other words, in case of legal 
practitioners other than attorneys s. 4 will 
apply, while the case of attorneys will con- 
tinue to be governed by the High Court 
(Original Side) Rules, 1957. 


Article 113 of the Limitation Act, 1963 or 
art. 84 of the Limitation Act, 1908 will apply 
to a suit instituted by the attorney against 
his client for recovery of fees or charges 
under his bill. But where no such suit is 
instituted, it is the Rules of the High Court 
on the Original Side, which provide for spe- 
cial machinery which the attorneys can avail 
themselves of for recovery of their bills and 
further provide for special limitation in that 
behalf, that must apply. 


For the purpose of finding out whether a 
particular fodgment of a bill is within the 
period of limitation prescribed by the High 
Court Rules or not; the provision of limi- 
tation which is in force at the time when the 
bill has been lodged will have to be taken 
into account. 


Morti vy. RAGHAVAYYA NAGINDAS 
77 
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RULES FOR LICENSING AND CON. 
TROLLING PLACES OF PUBLIC 
AMUSEMENT (OTHER THAN CINEMAS) 
AND PERFORMANCES FOR PUBLIC 
AMUSEMENT, INCLUDING MELAS AND 
TAMASHAS, 1960, RR. 138, 139——Whether 
ultra vires. 

The fact that rule 138 of the Rules for 
Licensing and Controlling Places of Public 
Amusement (other than Cinemas) and Per- 
formances for Public Amusement, including 
Melas and Tamashas, 1960, does not pro- 
vide for any reasons being recorded or com- 
municated to the applicant for a deletion or 
modification in the script ordered by the 
Stage Performances Scrutiny Board and the 
fact that the said Rule does not provide for 


tions both Rules 138 and 139 of the Rules 
for Licensing and Controlling Places of 
Public Amusement (other than Cinemas) 
and Performances for Public Amusement, 
including Melas and Tamashas, 1960, are 
void as they contravene the rights guaran- 
rae art. 19(1) (a) of the Constitution 
o : 


PANDURANG y. GODSE. 
T? Bom. L.R. (0.C.J.) 13. 


I 


SICK TEXTILE UNDERTAKINGS 
(NATIONALISATION) ACT (LVI 0o} 
1974), S. 4—Land Acquisition Act (I of 
1894), Secs. 4, 6—Notices issued under ss. 4 
and 6 of Act I of 1894, for acquisition of 
land belonging to Company—Under Aci 
LVII of 1974, undertaking of such company 
vested absolutely in Central Government as 
sick textile undertaking—Immediately there- 
after it vested in National Textile Corpora- 
tion—Whether on such vesting free from all 
encumbrances two notifications cease to ope- 
rate—“All other encumbrances’ in s. 4(2), 
connotation of, 


The liability of being compulsorily acquir- 
ed that gets attached to the land by reason 
of issuance of notifications under ss. 4 and 
6 of the Land Acquisition Act, 1894, does 
not amount to an encumbrance falling with- 
in} the phrase “any other encumbrances” in 
s. 4(2) of the Sick Textile Undertakings 
(Nationalisation) Act, 1974, The notifica- 
tions so issued, therefore, do not cease to 
Operate or cease to be effective qua the land 
in question on the Seino na operation of 


the Sick Textile Undertakings (Nationalisa- 
tion) Act, 1974, 
The general words “all other encum- 


brances”’ occurring in the first part of sub- 
3. (2) of s. 4 of the Sick Textile Undertak- 
ings (Nationalisation) Act, 1974 should be 
construed ejusdem generis and so construed 
the phrase will include only such encum- 
brances that partake of the nature of the 
types of encumbrances specified earlier. 


The question whether a particular burden 


or a liability which attaches to the property 


7 
1975.] 


SICK TEXTILE UNDERTAKINGS 
(NATIONALISATION) ACT, S. 4—(Contd.) 


will amount to an encumbrance thereon or 
not will depend upon the facts and circum- 
stances of each case. Every burden or 
liability that runs with the land will not be 
an encumbrance. 


NATIONAL TEXTILE Corp. y. STATE. 
77 Bom. L.R.. (O.C.J.) 352. 


SICK TEXTILE UNDERTAKINGS (TAK- 
ING OVER OF MANAGEMENT) ACT 
(72 of '1972}, Ss. 4, 5, 2(c), 2(d) (iii), 
2(g), 2(h), 7(1)(b)—Industries (Develop- 
ment and Regulation) Act (LXV of 1951), 
Sec. 1[8A—Assets which vest in Central 
Government or Custodian, whether all 
assets of Company—-Nature of such assets 
—“Undertaking’, meaning of. 


The management which vests in the Cen- 
tral Government or the Custodian under 
ss. 4 and 5 of the Sick Textile Undertakings 
(Taking Over of Management) Act, 1972 
is management of the assets of the textile 
company ‘‘in relation to the sick textile 
undertaking”. These are assets which have 
some relation to the working of an indus- 
trial establishment manufacturing textiles to 
which the Act is made applicable, such as 
the stock-in-trade, raw material, machinery, 
plant, furniture, fixtures as well as the pre- 
mises in which the industry is being run. It 
is not the management of all the assets of 
the company which vests in the Central 
Government or the Custodian. 


The word “undertaking” which is neither 
defined in the Act nor in the Industries 
(Development and Regulation) Act, 1951, 
in the context in which it is used, denotes 
the industrial establishment as distinguished 
from the company itself. 


Misrry Fozpar & Co. 
MILLS. 


y. OSMANSHAHI 


77 Bom. L.R. 77. 


TENANCY OR LICENCE—Whether can 
be created by consent decree, 


A consent decree may create a tenancy or 
a licence and it is not as if a mew tenancy 
or a fresh licence cannot be granted by a 
consent decree.. The question as to whether 
a consent decree creates a new tenancy or 
grants a fresh licence is not a matter of 
authority, but js a question which must be 
decided on the interpretation of the terms of 
the particular consent decree. 


Jacop Davo v. BALDEV PHATAK. 
77 Bom. L.R. (0.C.J.) 254. 


TITLE, challenge to. 


The fact that a third party chooses to file | Constitution 


a suit, however frivolous his claim may be, | 
cannot, by itself, lead to the conclusion that | 
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TITLE-—(Gontd.) 


the party has failed to make out a market- 
able title free from reasonable doubt. 


TTARAMATI v. GANGARAM. 
"T Bom, L.R. 361. 


TORT —Negligence—Negligence of doctor 
—Grounds to be proved by plaintiff in an 
action of tort against doctor—-Duty of doc- 
tor—Degree and Standard of care—Negli- 
gence in diagnosis—Company’s doctor, duty 
of. 

In an action for negligence against a doc- 
tor the plaintiff has to prove: (1) that the 
defendant was under a duty to take reason- 
able care towards the plaintiff to avoid the 
damage complained of or not to cause 
damage to the plaintiff by failure to use 
reasonable care; (2) that there was a breach 
of such duty on the part of the defendant 
and (3) that that breach of duty was the 
Teal cause of the damage complained of and 
such damage was reasonably foreseeable. 


It is not required of a doctor that he 
should use the highest degree of skill, for 
there may be persons who have higher edu- 
cation and greater advantages than he has, 
nor can he be held to have guaranteed a 
cure. The standard of care and skill to 
satisfy the duty in tort is that of an ordinary 
competent medical practitioner exercising 
the ordinary degree of professional skill. 


A practitioner can only be held liable in 
respect of negligence in diagnosis if the 
diagnosis is so palpably wrong as to ve 
negligence, that is to say, if his mistake is 
of such a nature as to imply an absence of 
reasonable skill and care on his part regard 
being had to the ordinary level of skill in 
the profession. 


The duty cast on the company’s doctor in 
res of company’s employees is not any 
hieker or lower than the duty of an average 
doctor towards his patient. 


PHILIPS INDIA v. KUNJU PUNNU. 
77 Bom. L.R. 337. 


ULTRA VIRES-—~Bombay Police Act, 1951, 
S. 33//¥Xwa). 


Section 33(7) (wa) of the Bombay Police 
Act, 1951, is not void because of the vice 
of excessive delegation of legislative power. 
The character of the Act, its preamble and 
its provisions furnish guidelines for the exer- 
cise of rule making power under the section. 


PANDURANG y. GODSE. 
77 Bom. L.R. (0.C.J.)13. 


——-Maaharashtra Agricultural Lands 
emar on coe Holding) Act, Ss. 21(5), 28, 28- 
1A, 2 

eia sections are all intra vires and are 
protected by art. 31B and art. 31A of the 
of India. 


| GODAVARI SUGAR MILLS v. KAMBLE. 


77 Bom. L.R. 261. 


.° , Public Amusement, 
‘ “and Performances for Public Amusement, 


T24 


ULTRA VIRES Rules 138 and 129 of Rules 
for Licensing and Controlling Places of 
(other than Cinemas) 


including Melas and Tamashas, 1960. 


The fact that rule 138 of the Rules for 
Licensing and Controlling Places of Public 
Amusement (other than Cinemas) and Per- 
formances for Public Amusement, including 
Melas and Tamashas, 1960, does not pro- 
vide for any reasons being recorded or com- 
municated to the applicant for a deletion or 
modification in the script ordered by the 
Stage Performances Scrutiny Board and the 
fact that the said Rule does not provide for 
an opportunity being given to the applicant 
to be heard before a deletion is decided 
upon by the Board, and also the fact that 
both Rules 138 and 139 do not confer any 
right of appeal against an adverse decision 
of the Stage Performances Scrutiny Board 
nor do they provide for any directions for 
the preservation and promotion of art are all 
relevant considerations while considering 
whether these Rules constitute an unreason- 
able restriction on the fundamental right of 
the applicant under art. 19(/)(a@) of the 
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ULTRA“VIRES, RR. 138, 139— Contd.) 


Constitution of India. In view of these con- 
siderations both Rules 138 and 139 of the 
Rules for Licensing and Controlling Places 
of Public Amusemer (other than Cinemas) 
and Performances fc. Public Amusement, 
including Melas and Tamashas, 1960, are 
void as they contravene the rights guaran- 
teed under art. 19(7) (a) of the Constitution 
of India. 
PANDURANG v. 
77 Bom. L.R. (0.C.J.) 13. 
Rail 


Railway Property (Unlawful Pos- 
session) Act, 1966, S. 9. 


Section 9 of the Railway Property (Ur 
lawful Possession) Act, 1966 is not ultra 
vires art. 14 of the Constitution of India. 

Section 9 of the Railway Property (Un- 
lawful Possession) Act, 1966, is not hit by 
art. 20(3) of the Constitution of India as 
there is no “accusation” until the officer of 
the Railway Protection Force files a com- 
plaint against a person. 

BALKISHAN DEVIDAYAL v. STATE. 
77 Bom. L.R. 295. 
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